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RAI DWARKA NATH SARKAR BAHADUR AWD ANOTHER 


е . 
v. 


HAJI MAHOMED AKBAR AND OTHERS. 


[Ox APPEAL FRON тик Hien Cober or Јирісатовк ar Fort 
. WILLUM IN Benca] 


E Partnership-—Decree for accounts—Production and discovery of documents 
relating to partnership, duty ef each pariner as to the—Agroement io 
refer io arbitration. by a surviting partner—Whether such reference and 
award thereunder are binding on the legal personal tepreseniatioes ofa 
deceased partnar— Whether such а а ghdstion can be raised fer the- frst 
+ ma on appeal—Whether the question is one of law—Practice—Rffect of 
- € acguisscence in or acceptance. of benefit under an agreement to refer net erigi- 
nally binding--Proper relief, if agreement to refer net binding—Agrormen? 
to” refer made negligibly and improperly—Measure of aiak 

. proof. 

* For the purpose of working out a Е decree for taking the usual 
= = рапер accounts each party to the action is bound to produce and dis- 
А Gover all" documents in his possession relating to the partnership. : 

Where, therefore, an application by the plaintiffs for discovery of the 
documents In the possession of some of the defendants was refused, and the 
Commissioner appointed for the purpose of taking the usual partnership 
accounts made his report, thelr Lordships upheld the decision of the High 
“Court that the report of the Commissioner was unsatisfactory and that the 
accounts as taken by him were not properly taken or supported by proper 
evidence and must be Investigated afresh 

The surviving partners or one of them agreed with the Government to 
refor to arbitration a dispute as to the amoant payable to the firm for work 
done under a contract between the firm and the Government, and the amount 
-payable to the firm as the result of the reference was brought into the partner- 
ship aczodnts. The plaintiffs, the legal personal representatives of a deceased 
partner, who were not parties to the reference, contended forthe first time on 
appeal to the High Court that they were not bound by the agreement of 
referenoe or the award. The High Court uphald the contention т 

{ 


з 
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Р.С Held, that the question whether the plaintiffs were bound by thg eagree- 
PASE ment and the award was nota simple question of law, to be decided without 
1914. reference to the facts of the case, or any evidence which might have boen 
Dwarka Nath Ё available, and the High Court ought to have rejected the contention as having * 
е. been put forward at too late a stage of the prooeedings 

Haji Mahomed Held also, that evon If the agreement to refer was not originally binding 
7 on the plaintiffs, it might have become binding on them by their acqulescence 
te therein, or their acceptance of benefits thereunder. ° 

Held further, that assuming that the agreement to refer was not binding 

on the plaintiffs, they are not entitled to rellef on the footing that it was 

binding but had been negligibly and improperly entered into; and if relief 

could be given on that footing the measure of damages is not necessafily the 

difference between the amount originally claimed against the Government 

and the amount payable under the award ; for is the onus of proving that it 


was any less sum on the pont accused of negligent and improper 
conduct. 


Ea parte appeal against the judgment and decree bf the High 
Court at Calcutta, dated the arst March 1910, setting aside a judg- 
ment and decree of the Court of the Subordinate Judge of District 
Nadia, dated the a4th September, 1907, and remanding the case. 

The material facts appear from he judgment of the High Court 

„їп Hasi Muhammad Akbar v. Dwarka Nath Sirkar (1) and from 
^ thelr Lordehips' judgment. 

Ж.М. Parikh for the Appellants. 

The Respondent was not represented. 

May, 7. Lord Parker of Waddington :—This was a partnership 
action instituted by the legal personal representatives of a deceased 
partner against the surviving partners. By the decree dated 3rst 
May 1906, as varled by the order of the High Court dated 326th 
March 1907, it was directed that a Commissioner be appointed for 
the purpose of taking the accounts therein referred to, being the 
usual partnership accounts. The Commissioner made his report 
on the r4th August 1907 and various objections to it were filed, 
On the a4th September 1907 the Subordinate Judge overruled 

s these objections and confirmed and gave relief on the footing of this 
report. The order of the Subordinate Judge was appealed. On 
such appeal two points were decided by the High Court. In the 
first place such Court decided that the report of the Commissioner 
was unsatisfactory and that the accounts as taken by him were not 
properly taken or supported by proper evidence and must be 
investigated afresh. In this respect, after careful consideration, 
their Lordships see no reason to differ from the High Court. 
Without going into detail, it will suffice to say that the accounts 
were taken without production or discovery of the partnership books 

(1) (1910) r1 C. L. 1. 658. 
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and decuments. For the purpose of working out a partnership Р. С. 
decree each party іо the action is bound to produce and discover 194 


all documents in hls possession relating to the partnership, and Е 


an application by the plaintiff in the action for discovery of the docu- я. 
ments in the possession of the present uppellants appears to have Haji Menon, 
been refused. Lord Parker of 
li | Waddington, 
The second point decided by the High Court stands on a — 


different footing. It appears that the partneship firm had in 1903 
entered into a contract with the Secretary of State for India to 
construct,a bridge. The bridge was completed in due course, 
buta dispute arose between «he firm and the Secretary of State 
as to the amount payable to the firm underthe contract, The surviv- , 
ing partners, or one of them, agreed with the Secretary of State = 
that this disBute should be referred to the arbitrament of a Mr, 
Sanders. The legal personal representatives of the deceased x 
partner were not parties to the reference. The arbitration resulted 
-in the award of a certain sum as payable to the firm, and this sum 
has been paid and brought into the partnership accounts, On the | 
appealthe legal personal representatives of the deceased partner 
put forward for the first time a contention that they were not bound by 
the agreement of reference or the award. The High Court upheld 
this contention. In their Lordships’ opinion the High Court ought to 
have rejected the contention as having been put forward at too late 
а stage in the proceedings, The question whether the legal per- 
sonal representatives were bound by the agreement and award 
was not a simple question of law, to be decided without reference 
to the facts of the case, or any evidence which might have been 
available. The original contract with the Secretary of State Is not 
in evidence, and it is possible that ıt contained a submission bind- 
ing - оп the legal personal representatives of the deceased 
partner, Even ії К did not, and the agreement to refer was not 
originally binding on sach legal personal representatives, it may 
have become binding on them by their acquiescence therein, or their 
acceptance of benefits thereunder. The point not having been 
_ Talsed prior to the hearing of the appeal, there has been no oppor- 
tunity of ascertaining the relovant facts. Further, assuming that the 
agreement to refer was not binding on the legal personal represen- 
tatlves, it could hardly follow that they were entitled to rellef on 
` the footing that it was binding, but had been negligibly and impro- 
porly entered into. And lastly, if rellef could be given on this 
footing, why should the measure of damages be the difference 
between the amount originally claimed against the Secretary of 
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State and the amount payable under the eward,. and why should the 


‚ onus of proving that it was any leas sum be thrown on the persons 


accused of negligent and improper conduct? In their Lordships* 


. opinion the decislon of the High Court in these dicus was 


erroneous. 


Under the circumstances their Lordships will humbly advisa 
His Majesty to discharge the order appealed from, and remit the 
case to the High Court with directions that the Commissioner’s 
Report and the order of the Subordinate Judge confirming the 
same be discharged, and the case sent back to the Subordinate 
Judge in order that the accounts may be taken on the basis of the 
order of 31st May 1906 as varied by the order of the 26th March 
1907, and on the footing that every party is bound to account to 
the best of his ability and to give full discovery of ЁШ documents 
in his possession relating to the matters in dispute, the costs of the 
appeal to the High Court being made costs in the actlon, and the 
appellants being entitled to their costs of thisa ppeal. 


Appeal allowed in fait. 
Hdward Dalyado :—Solicttor for the Appellants, 
The Respondents did not appear. 


J. X. P. 


Present: Lord Parker of Waddington, Sir John Edge and 
Mr. Ameer Ali. 


SHOHABAT SINGH AND OTHERS 
р. 
MUSAMMAT JAFRI BIBI. 


[Ow ArPraL From тнк Hicu COURT oF JUDICATURE FOR THE 
NoxrH WxsrERN PROVINCES, ALLAHABAD.] 


Marriage— Muta —Nikah—Mokammedan Law—Shias—Cohabitation origina- 
ting in a muta—No evidence as to the original term of muta—Legitimacy 
of children conceived during period of suck cohabitation, 

A Muia marriage is, according to the law which prevails) among the 
Mohammedans of the Shia sect, a temporary marriage, its duration being 
fixed by agreement between the parties. It does not confer on the wife 
any right or claim to her husband's property, but children concelved while 
lt exists аго logitimate and capable of Inheriting from thelr father. A Nikak 
marrage із a religious ceremony, and confers on the woman the full status 
of wife, and the chlldren born after it are legitimate... - 


r 
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e 
Where among the Shias the cohabitation was proved to have originated 
in a waa marriage, but there was no evidence as to the original term for which 
that muta marriage was contracted: 


Held, that if it be once proved that cohabitation originated In а тыйа 
marriage, the proper inference in default of evidence to the'contrary, was zhat 
the muža continued during the whole period of cohabltation and that 
children concelved during that period were legitimate and capable of Inheriting 
from their father. 

Appeal from a judgment.and decree of the High Court at 
Allahabad (February 9, 1910) reversing those ofthe Court of the 
Subordigate Judge at Gorakhpur (May 27, 1907). 

The plaintiff-respondent" claimed possession of {th share of the 
property which formed part of the estate of one Saiyid Muhammad 
Kasim, who died on Ше 26th November 1886, leaving a widow, 
Musammat Murtazal Bibi, and a sister, Musammat Sakina Bibl, 
who took possession of his estate and got thelr names entered in 
the revenue books. Ав ће was a Shia and Murtazai Bibi had no 
issue, she could not inherit the property in suit, Muhammad 
Kaxim's sister, Sakina, also was not entitled to any part oi his 
estate, if he left Issue. Both those persons were dead and the 


principal defendants were their heirs. The other defendants were 
transferees on the property. 


The plaintiff alleged that she was the daughter of Muhammad 
Kazim, that her mother, Musammat Achchhi Bibi, was his second 
wife ; that she, the plaintiff, was born after the marriage of her 
mother with Muhammad Kazim and that she was legitimate 
daughter. She stated that her mother inherited a 2 anna share 
and she inherited the remainder. As Achchhi, Bibi her mother, 
died in 1887 and she had not sued for her share, a claim in respect 
of her share would be time-barred, and therefore the plaintiff 
cllamed her own share only. She also alleged that she was a minor 


‘and attained majority in June 1903. It was alleged that Kazim 
married Achchhl on the 11th April 1884. 


. The defendants denied that the plaintiff was the daughter of 
Muhammad Kazim. They also denied the alleged marriage of her 
. mother and they asserted that she was illegitimate. They also 
pleaded limitation and further contended that if the plaintiff was 
legitimate, she could only claim a third share as she had two sisters 
living, who were the issue of a »/a marriage between Mahammad 
Kazim and Achchhi. | | 

Both Courts in India held that the suit was not time-barred. 
The Subordinate Judge found that there was no mikak marriage 


fay, 18. 
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^ e 
between the plaintiff's parents, and Шай the plaintiff was not the 


.legitimate daughter of the said Muhammad Kazim and had no right 


to sue Не held that it was not proved that the plaintiff's sisters " 


were the offspring of a musa marriage. He accordingly made a 
decree dismissing the suit. 


On appeal to the High Court they came to the conclusion that 
the marriage alleged by the plaintiff was proved and that she was 
therefore, legitimate. The High Court also held that it was not 
shown that the plaintiff's sisters were born of or during the 
continuance of, a previous mw/a marriage and that congequently 
the plaintiff alone was entitled to inherit. Тһе suit was accordingly 
decreed. : 

The defendants, thereupon ‘appealed to His Majesty in 
Council. x 

De Gruyther, K. C., and Dube, for the Appellants, submitted 
that the deed of April 11, 1884 was a forgery; but if it were a 
genuine document, it proves that there was a ж/а marriago and 
consequently the respondent's two sisters who were conceived and 
born during the maa were legitimate ; and that the respondent 
was therefore entitled to only a third share. They referred to 
Syed Ameer Ali's Mahomedan Law, Vol 3, 3rd Ed., pp. 326 & 329. 


Lowndes, for the Respondent, submitted that the deed in ques- 
tion was genuine, but that it was not conclusive on the question 
whether there was а жка marriage ; that the essence of the musa 
was a fixed perlod but there was no evidence as to the period for 
which it was contracted, nor was there any evidence as to how and 
when the m«/a took place ; that the respondent’s alsters were illegi- 
timate аз it was not shown that the w/a marriage had taken place 
before or at the time of thelr conception ; and that the respondent 
was the only legitimate child capable of inheriting from her father. 


DeGruyther, K. C., replied referring to the North-Westirn Pro- 
vinces Land Revenue Act, 1873, (Act XIX of 1873), S3. 97, 98 and 
tor, and Field on Evidence, p. 68, 


The judgment of their Lordships was delivered by 


Lord Parker of Waddington :—The questions which 
arise for decision on this appeal are substantially questions of fact 
only. Was Muhammad Kazim ever married to Achchhi Bibl, and 
if so, when, and were there any children of the marriage? There 
is no doubt that Muhammad Kazim left three daughters by Achchhi 
Bibi him surviving, of whom the plaintiff was the youngest, and that 
those three daughters, if legitimate, were entitled to succeed to his 


VoL. XXI]. PRIVY COUNCIL. 


propefig as co-helrs. But the defendants to the action: (the now 


appellants) allege that they were illegitimate, or alternatively that if 


„the plaintiff was legitimate, so also were her sisters, so that the * 


plaintiff was entitled to succeed to one-third only of her father's 
property. The plaintiff (the now respondent) alleges on the other 
hand that although her father and mother lived together as man 

oand wife for many years they were married about 1} years before 
she was born and not earlier, that she therefore was his only legiti- 
mate child, 

The plaintiff tendered in proof of the marriage of her parents 
a deed вай to have been executed by Muhammad Kazim on the 
11th April 1884, a translation of which will be found at page go of 
the record, and also the depositions of several witnesses who 
deposed to the marriage ceremony having taken place in their pres- 
ence about the same date. The Subordinate Judge was of opinion 
that the deed was a forgery, and that these witnesses were not 
telling the truth. The High Court having before it additional evid- 
ence of considerable importance came to a contrary conclusion, 
holding that the deed was genulne and that the marrlage ceremony 
hid been performed as deposed to by the witnesses, The present 
appeal is from this decision of the High Court. 

The deed in question is a deed of dower. In it Muhammad 
Kazim, who жаза Mohammedan of the Shia sect, declared that 
Achchhi Bibi had been living with him for some years past, and 
that he had contracted ww/a with her in the beginning; that owing 
to their mutual love and affection he had long intended performing 
nikak with her, but owing to certain circumstances, as well as to the 
unwillingness of some members of his family, he could not do во; 
that a guit was recently instituted on his behalf in which his deposition 
was taken ; that in this deposition he had not considered it advisable 
to admit his “ww/a with Achchh! Bibi; that she came to know of 
this, and by reason of it a disagreement took place between them ; 
that as he had made up his mind before this to perform nikak with 
her, and as it was also necessary to remove the disagreement 
between them, he had of his own free will and accord performed 
nikah with Achchhi Bibi at a dower of Rs. 50,000, at a general 
meeting at which raises and respectable residents of the city were 
present; hence he had executed that deed аз a memorandum of 
the dower and яїйай that it might be of use in time of need. 


A muia marriage is, according to the law whichp revails among 
Shias, a temporary marriage, its duration being fixed by agreement 
between the parties, It does not confer on the wife any right or 


P. C. 


1914. 
— 
Shoharat Singh 
т. 
Musammat Jafri 
Lord Pgrher of 
Waddington. 


м 
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P. C. claim to her husband's property, but children conceived while it 
1914. exists are legitimate and capable of inheriting from their father. A 
v ikah marriage із а religious ceremony, and confers on the woman , 
онн Singh a full atiis ОЁ wile; aud-chüdren born atter Itera Тра, 
Musammat Jafri, If ths deed in question be a genuine deed, and the statements 
Lord Parler of in it be taken as true, then not only was there a wikah marriage 
Waddington — etween Muhammad Kazim and Achchhi Bibi at or about the time * 
of its execution, but their cohabitation originated in а «x/a marriage. 
There is no evidence as to the original term for which this жи 
marriage was contracted, but such term, whatever it was, may етот - 
time to time have been extended by agreement, and in their Lord- 
ships’ opinion, if it be oncs proved thatthe cohabitation originated 
in a жи/а marriage, the proper inference would, in default of evi- 
dence to the contrary, be that Ше жи/а continued during. the whole 
period of cohabitation. 

Besides the deed itself there is ample corroborative evidence of 
the жікал marriage there referred to, If the witnesses called to depose 
to the actual ceremony are treated as worthy of credit. There is 
also some corroborative evidence of the ж/а marriage. 

After careful ‘consideration of all the evidence thelr Lordships 
have come to a conclusion that they ought not to reverse the 
findings of the High Court as to the genuineness of the deed of 
dower or the credibility of the witnesses who deposed to the cele- 
bration of the #ikah. The judges who were parties to thes) 
findings have necessarily a large experience in matters of this 
nature. The Subordinate Judge had no more opportunity than they 
had of seeing and observing the demeanour of the witnesses, 
and they on the other hand had evidence before them which was not 
before the Subordinate Judge. No doubt, as pointed out by the 
learned Counsel for the appellants, there are good reasons why 
both the deed itself and the evidence of the witnesses In question 
ought to be looked upon with suspicion and scrutinised with great 
care, Their Lordships do not think it necessary to go into these 
reasons. It is enough to say that, after scrutinising the evidence with 
the greatest care, they do not see their way to disturb the findings 
of the Court below. 

There is, however, one matter which does not appear to have been 
considered by the High Court with the attention which it deserved, and 
that is the question of the ws/a marrlage. Ifthe deed be treated as a 
good and valid deed, and the plaintiff's witnesses as rellable witnesses, 
there is considerable evidence that the cohabitation of Muhammad 
Kasim and Achchhi Bibi commenced in а жис marriage, and if bis 
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be so in default of evidence to the contrary, such marriage must 
be {акеп to have subsisted throughout the period which covered. the 
conception and birth of the plaintiff's two sisters. "Those - sisters 
would thus be co-heirs with the plaintiff of their father’s- property. 
, It is true that their claim as such ів statute barred, but the expira- 
tion of the period of limitation would accrue for the benefit of the 
defendants | In the action (the now appellants), and not f6r the 
benefit of the plaintiff (the now respondent) In their Lordships’ 
opinion the proper conclusion on the assumption that the nike’ 
marriage took place as alleged, was in favour of a mw/a marriage 
having Élso taken place, and of the legitimacy of the plaintiff's 
sisters, in Which:case the plaiptiff was entitled to one-third only 
of what she has recovered under the order of the High Court In 
their Lordships’ opinion the case should be remitted to the Court 


to be dealt wita on this footing ; the order must be varied іш this, 
respect. with liberty to either party to-apply to the High Court to. 


vary the .order as to costs; and there should be no costs of this 
appeal which has in part succeeded and in part failed. And they 
will humbly advise His Majesty accordingly, | 


Pyke Parrott & Co: Solicitors for the Appellants. 

Barrow, Rogers & Nevill : Solicitors for the Respondents. 
J. N. P. : 

Appeal allowed in part. 





Parsent : Lord Moulton, Lard Parker of Waddington, Sir Yohn 
Edge and Mr. Amer Ali. 


EKRADESHWAR SINGH 
0, 


MUSAMMAT JANESHWARI BAHUASIN. 


[Ох ArPEAL FROM THE Hien Court or JuprcATURE AT FORT 
WiLLIx IN BENGAL.] 


Hindu Law—Mitahshara—Babuana and Sohag properties —Succession—Farrily 
custom—Right of Co-parceners to partition joint ancestral property— 
Females, exclusion of—Babuana grant—Sohag grani—Partilion of lands 
held under such grants— Widow's right to succession to her husband's sepa- 
rate Babuana’ or Sohag property—Accretion—Construction— Words Acras 
putra poutradik-—Non-enforcemen? of custom in one case, effect of—Evidence 
—Admission—Statements of deceased persons as to custom— Meosne prefite— 
Maintenance, offer of. 
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The right under the Mitakshara .of coparceneys in Hindu ancestral 
property to have the joint property" partitibned is unguestionable unless the 
property 1з held finder a grant, or is subject {0 ‘customi, which .expriesly ог 
fmpliedly prohibited any partition of thé property which, would have tho 
effect of defeating the object of the grant or-custom. 

By thé family custom in the Durbhanga family each : ‘younger son | of the 
Maharaja of Durbhauoga is entitled by way of a Babana grant to а portlon of 
the Raj Reasat for the maintenance of himself and his male descendants in 
the male line, and the wife of a younger son. gfts, by way of a Sohag grant 
the usufruct of a portlon of the Raj Reasat for the maintenance of herself and? 
her male descendants in the male line. In each case the property granted 
continues to form part of the Raj Reasat from which it is never separated, 
itis entered in. the Government Revenue Registers under the name of the 
Maharaja for the tima being of Durbhanga as the propristor, and the ‘property 
so granted reverts to the Maharaja for the time being ot. Durbh&nga on the 
failure of male descendants in the male l ne Sof the grantee. 

Оп the death of the grantee ofa Babuawa ог Sohag grant his o or her sons 
until partitfon. i are coparceners in Babwana or Sohag prope ‚ which is in 
their joint” possession anbéstral. property subject to such абу custom as 
applies toit ; and such'coparceners have the right to partition such property. 


` Held, upon the evidence in the case that the Babnana grants descend to 
all the'sons ОЁ the grantee and not to the eldest alone as assumed in Durgudut 
Singh v. Rameshwar Singh (1). 

Babuana grants and Sokag grants differ essentially in thelr авіш from 
absolute grants and are subject to the family custom under which they are 
authorised and in accordance with which they are made, 

Except that a Sabuana grant is made to a male and a Scag grant is made 
to a female there is no difference so far as the right to succession to the 
property is concerned between a Babwana grant and its incidents and a Sohag 
grant and its incidents. 

In each case females, widows and daughters and descendants of daughters 
are by the custom applying to such grants excladed from succession. The 
custom of the exclusion of females from the succession applies whore the 
members of a branch of the family to which the grant is made, remain joint 
aswell as where such members have separated in food, worship and estate, 
and consequently the widow of childless aud separated member із excluded 
from a Hindu widow's interest in the Babuana and Sohag properties which 
has been held by her husband as his separate property. 

Immorable property purchased with the income and profits of а Babuatia 
property is accretion to ће Babuana property. 


In а Babuana grant, which could not be made under ordinary Hindu Law 
butis authorised by a family custom which axcludes females from the succes- 
sion, the words Auras putra poutradi& are words of limitation and not words 
of general inheritaáce which would include female as well as mala heirs. 


` (1) (1909) 1. К. 36 È А. 176; то C, L. J. 233; L L, К. 36 Calc. 943. 
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Ram Lal Mookerjes v. The Secretary of State for India in Cowncil (1), + PC- 
distinguished, Н То. | 
i —À - 
А well established custom in a family cannot be defeated by the fact that In Ekradesivrar Singh 
one case the custom was not enforced, ©з”, 
e Evidence, ога! or documentary, as to the statement of a deceased person as Jansshwari. 


— 


to the custom in a family із not admissible if It appears that such statements 
were made after a controversy as to the custom had arisen. 


As the defendant was admittedly entitled to maintenance and there being no ‘ 
substantia? offer of adequate maintenance by the plaintiff before sult, their 
Lordships dif&llowed the claim for mesne profits and declared by the decree 
the proper rate of maintenance payable to the defendant. 

Appeal from a judgment and decree of the High Court at 3 
Calcutta, dated, Ше 2nd August гооо, reversing a judgment and 
decrea of the Additional Subordinate _ Judge of Bhagalpur, dated 
the 15th August, 1908. 


The question for determination in the appeal was whether the 
plaintiff appellant was entitled to recover certain Babwana and Sohag 
properties of his deceased brother from the defendant respondent, 
his brother's widow, by virtue of a Xulackar or family custom exist- 


ing in the Durbhanga Raj family, by which females are excluded 
from inheritance. 


The Additional Subordinate Judge held that the appellant's case 
was established and passed a decree in his favour. On appeal the 
High Court took the opposite view, and reversed the decree appealed 


from and dismissed the suit. Plaintiff appealed io His Majesty 
in Council. ` 


- Sir Erle Richards, К. C. iid Dunne for the Appellant: If 
there had been no partition between the appellant and his brother 
on the death of the latter the former would have succeeded under 
the family custom which excludes females from the succession. 
That custom applies even where there has been partition of the 
Babuana and Svhag property. The partition of such property 
cannot have the effect of an ordinary partition under Hindu law. It 
can only be an arrangement as to sharing the profits of the Babwana 
and Sohag property between the males entitled at the time of the 
partition to be maintained by such property. It must be б д to 
the family custom under which the grant was made. It is sub 
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Gunesh Dutt Singh v. Maharaja Moheshur' Singh Bahadur (б); { 
Durgadw! Singh v. Rameshwar Singh (2) ; Laliteswu -Singh v., 
Bhabeswar Singh (3); Rama Kanta Dus v. Chowdhuri Shdmanand 
Das (4); Ram Chandra Marwari у. Mudeshwar Bing (5) j^ Satish 
Chunder Giri v. Hem Chunder нори (6) and the Indian 
Evidence Act, S. 13. . 


De Gruyther, К. C., and Brows, for the Respondent : Babuaua 
and Sohag grants give to the grantee absolute estates governed by 
Hindu Law subject to the only condition that on the extinction of 
the male line of the grantee the property would revert to- the 
Maharaja forthe time being. And consequently where there 1s 
separation, that is to say an agreement to hold the property separately, 
on the death of the holder thereof his widow would succeed thereto 
and not his brother according to Hindu law. Reference was made 
to Baboo Gunesh Dutt Singh v. Maharaja Moheshur Singh (7); 
Durgadui Singh v. Rameshwar Singh (2); Rameshwar Sing v. 
Fibender Singh (8); Ramchandra Marwari v. Mudeshwar Singh 5); 
Laliteswar Singh v. Bhabeswar Singh (3) and Mayne on Hindu 
Law and Usage, 7th Ed., pp 333, 343, 415, 632 & 731, paras 270, 
275, 321, 469 & 540. The words used in the grants Aurar putra 
poxtradtk, which give the grantee an absolute estate and ‘confer an 
estate of inheritance upon either male or female ; Ram Lal Mookerji 
v. The Secretary of State for India in Counmoil (9). 


The appellant contends that females are excluded from the suc- 
cession and the оян: is on him to prove the custom. Ram Nandun 
Singh v. Makarani Janki Koer (10) ; and Мено Deb Burmono v. 
Beerchunder Thakeor (11). But there is evidence to show that when 
the occasion arose, the alleged custom was not enforced, and it is, 
therefore, submitted that the appellant has failed to discharge the 
ons; that is upon him. Objection was taken as to the admissibility 
of certain evidence to the statements of deceased persons to' the 


(1) (1855) 6 M. I. A. 164 (197-8.) 

(а) (1909) L. R. 361. А 176; 10 C. L. J. 333 ; L L- К. 36 Cale, 943. 
(3) (1908) I. L. R. 35 Calc. 825. 

(4) (1908) L. В. 36 1. А. 49; 9 C. L. J. 4975 I. L. В, 36 Calc. 59. 

(5) (1906) I. L. R. 33 Calc, 1158. (6) (1902) I. L. К 29 Calc. 823. 
(7) (1855).6 M. I. A. 164. i 

(8) (1905) I. L, R. 32 Calc. 683. 

(9) (1881) L. R. 8 I. A. 46; I. L. R. 7 Calc. 304. 

(10) (1902) I. L. R.29 I. А, 178; I. L, К, 29 Calc. 838. 

(11) (1869) 1a M. I. А. 523 (541 & 542). 
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custom and on that point reference sii made to Garurudhwaja Р. С. 
Parshad Singh v. Saparandhwaia Purshai Singh (1),'and-^the. то. 
' Indian Evidence Act, S. 32 Reference was also made to Miller v. че 
5 
Babu Madho Das (1). iow baci 
-Sir Erle Richards, K.O., replied referring to Mohesh Chunder TMN. 


* Пла! v. Sairughan Dhal (3), and the Indian Evidence Act, $, 157. 


"Sir John Edge :—The suit in which this appeal to His юу, 12. 
Majesty in Council has arisen was brought on the 20th December 
1906, 4n the Court of the Subordinate Judge of Bhagalpur, by Babu 
Ekradeshfvar Singh, who is the appellant here, against Musammat 
Janeshwari Bahuasin, who is the widow of the plaintiffs younger 


brother Babu Janeshwar Singh. The plaintiff and his brother were . 
sons of Netreshwar Singh, who was a younger son of Maharaj Rudar ` 
Singh of Durbhanga. 


The plaintiff claimed a declaration Баѓ Ле was entitled to the 
properties in suit which were owned by and in the possession of 
his deceased broiher, a decree for possession of those properties, 
for mesne profits, and other reliefs. The property claimed con- 
sisted of the share which the plaintiffs brother had obtained on a 
partition between them of immovable property which had been 
granted by a Zaósana grant to their father, of Immovable property 
which had been granted by a Sohag grant to thelr mother, of im- 
movable property alleged to be accretions to the Zabwana property, 
and of accumulations. The plaintiff's claim was based on an 
alleged custom in the family of the Durbhanga Raj by which widows 
and other females were excluded from all rights to the possession 
of lands held under Badmana grants or Sohag grants. It was alleged 
by the plaintiff that the properties which had been purchased by his 
father and by his brother had been purchased with profits which 
had been derived from the Babsana property and were to be treated 
as accretions to that property. The defendant, who was in possession, 
denied the existence of any such custom and by her written state- 
ment put the plaintiff to proof of his title to possession. 


The Durbhanga Raj ів ап ancient and impartible Raj, and by 
the Kulachar, ог family custom, the right of succession to the gwddi 
and to the properties of the Raj Reasat descends according to the 
rule of lineal primogeniture. ‘The younger sons of a Maharaja of 
Durbhanga are styléd Babus, and by the Kulachar each younger 
воп ів’ entitled by way of a Babuana grant to a portion of the Ra} 

(х) (1900) È. Riaz I.A 238, I. L. R. 23 All. 37. 

(а) (1896) I. L, К. 19 All, 76 (86 & 92.) 

(3) (1902) І. R. 29 I, A. бо; I. L. R, 99 Calc. 343. 


14 
P. C. 
1914. 
дайан Singh 
Janeskwari, 


Sir John Edge. 


THE CALCUTTA LAW JOURNAL. [Vor. XXI. 


Reasat for the maintenance ` of himself and his male descendants in 
the male line, and the wife of a younger son of a Maharaja of 
‘a Durbhanga gets, by way of a Svhag grant, the usufruct. of а por- 
tion of the Raj Reasat for the maintenance of herself and her male 
descendants in the male line. In each case the property, village 
or villages, granted, continues to form part of the Raj Reasat, from 
which it is never separated ; it is entered in the Government 
Revenue Registers under the name of the Maharaja for the time 
being of Durbhanga as the proprietor, and the property so granted 
reverts to the Maharaja for the time being of Durbhanga on the 
failure of male descendants in the male line of the grantee. Babu- 
asa grants and Sohag grants differ essentially in their nature from 
absolute grants, and are subject to Ше Kulaahay under @hich they 
are authorised and in accordance with which they are made. The 


- la 


family of the Durbhanga Raj are Hindus, and, except in so far ав. 


customs of the family and its branches exist and apply, the members 
of the family are governed by the Mithila School of Hindu law, 
which, so far as it applies to this case, may be taken as following the 
Mitakshara of the Benares School. 


Maharaja .Rudar Singh of Durbhanga, by а Babuana grant 
granted to his son Babu Netreshwar Singh by way of maintenance 
as Babwana, the dea! milkiat appertaining to pergunnah Nisankhpur 
Kurha, together with dasfura/ malikana, That grant Љав not been 


put in evidence {п this suit, but the fact that the grant was made | 


is proved by a sanad, dated yth Phagun Badi 1257, which was | 


granted by Maharaja Rudar Singh to his oldest son Maheshwar 
Singh. That sanad was registered in the registry of Mozuffarpur 
on the 13th February 1850. The sanad shows that Zajwasa grants 
had also been made by Maharaja Rudar Singh to two other of 
his younger sons, and contains the following directions :— ` 

“ The sald Maharaj Kumar Babus shall continue in possession of the 
sald pergannahs, andthe government revenue, which shall be due on account 
thereof, will be paid by them to you, and you will pay the same to the govern- 
ment along with .the government revenue of the Raj The sald Babus shall 
live In a style befitting the position of Babus, and you shall treat them accord- 
Ing to your sense of propriety ата Raja, and in a manner befitting thelr posi- 
tlon as Babus. " 

Оп the death of “Maharaja Rudar Singh his eldest son Mahesh- 
war Singh succeeded to the gxadi and the Raj Reasat, and became 
Maharaja of Durbhanga. Maharaja Maheshwar Singh by a sanad 
dated 6th Aghan Sudi 1259 Fasli (A.D. 1852), granted to Bahussin 
Sohagin Mouzah Madhapur asa Sohag gift. As translated in this 
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record the banad contains the following clause :—" You and your 
sons and grandsons, &c., shall cultivate or get cultivated the Mouzah 
‘aforesaid, ‘and enjoy the usufruct thereof yourself" Babuagin 


` Sohagin was the wife of Babu Nefreshwar Singh and the mather, 


‚ of the plaintiff, and of his late brother. Sheis ieferred to in the 
records as Musammat Netrobati Bahuasin. 


THe plaintiffs mother died in 1879. His father died in 1883, 
when the plaintiff and his brother were minors. ' Until the separation 
of the brothers and & partition between them, the effect of which 
.will later be considered, the plaintiff and hls brother were copar- 

ceners in the Zabuana preperty, which, according to Hindu law, 
was fn their joint possession ancestral property, subject, however, 
to such family custom as applied to it. Similarly, the Svag pro- 
perty was ancestral property in which, at the time of the. separation 
and partition, the plaintiff and his brother were coparceners, The 
plaintiff came of age in 1888, and was put in possession of the 
‘Babyana property and the Shag property as manager for the family 
consisting of himself and his brother. The younger brother came 
of age in 1896. Soon after the younger brother camé of age disputes 
arose between the brothers, they separated and each brought a suit 
against the other to obtain partition of the -property in which they 
were coparcéners. Decrees for partition were made, and in 1900 
the property was partitloned between the brothers. 
. The younger brother died without Issue on the 18th April 1906, 
leaving surviving him-his wife, who is the defendant to this suit. - On 
her -husband’s death she took possession of the property which he 
held at the time of his death. Нег right to the possession of that 
property is disputed in this suit on the ground that by a family 
custom she аз a widow, although entitled to money maintenance, 
was excluded from any right to the possession of that property. 


The Xulachar or family custom under which the plaintiff claimed 
is thus described by him in his plalnt :— 

“т. That the family, to which the plaintiff and the defendant's 
husband belong, has held from time immemorial the properties kncwn as 
Raj Reasat of Durbhanga, and constituting an impartible Raj, and is governed 
by the KwJachar or family custom in the matter of succession and Inheritance 
аз hereinafter mentioned, - 


“a. That by such Kiachar and family custom, females, elther widows ог 

daughters and heirs in the female line, ard altogether excluded from succesalon. 

' "4. Thatso faras the sald Raj Roasat is concerned, the same descends 

according tothe rule oflineal primogeniture on the eldest son of ‘the last 

» holder, the other sons obtaining portions-of ш ix for maintenance and vet 
_ by:way of Babuane grants... > 
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." 4. Thatin the event of the last holder of the said Raj dying without 
male issue, natural or adopted, hls younger brother, or, in the absfüco of 
brother, his nearest agnate according to the rule of lineal primogeniture, succeeds 
to the said Raj to the exclusion of widows and other females, i 


«5 That the incidents ofthe sald Babsama properties aro, that the name 
of the Maharaja Bahadur of Durbhanga for the time being stands recorded 
in the Government Register as the proprietor of the mouzahs comprised in 
the sald properties, and it remains а part and parcel of the sald Raj, and the e 
Babus holding the said properties pay the Government revenue and other 
public demands payable in respect of the sald mouxahs to the said Maharaja 
who paysthe sameto Government ; and that the sald Babus and their male 
heirs in the male line remain in possession and enjoyment of the sald mouzahs ; 
and that on the extinction of the helis male of the grantees in the®male line, 
the said mouzahs together with all acquisitfons, movable and immovable, made 
from the income thereof, revert to the sald Ка}. 


"6. That by virtue of the Kulackar aforesaid and the Incidents of the sald 
Babuana grants, on the death of any male descendant In the male line of any 
Babu of younger sclon of the said Raj family to whom a Babuana grant as 
aforesaid has been made, without male issue, natural or adopted, his nearest 
agnate among the other male descendants in the male line of the sald grantee 
succeeds to his share In the said Ваёилна grant together with all accretions 
thereto as aforesaid. 


" 4. Thatin accordance with the custom of the family of Raj Durbhanga, 
usufructs of some village or villages out of the Raj properties are granted to 
females of the family on the occasion of thelr marriages or other ceremonies. 
The rule of succession and other incidents connected therewith are the same 
as that of Babuana ; the villages granted to them descend to males of their 
body in unbroken male line; and on the extinction of male issue the sald 
village or villages revert to the Raj." 


The plaintiff put forward the following as an explanation of the 
separation and partition between him and his brother :— 


" 16. That after the husband of the defendant attained majority, and in 
consequence of disagreement between him and the plaintiff, they separated and 
divided amongst themselves the major portion of the aforesaid properties and 
Sohag property merely for the sake of convenience and undisturbed enjoyment 
of usufruct without prejudice to their co-parcenary rights as junior members of 
the Raj Durbbanga family ; but they being of junior branch of the Durbhanga 
Raj fandly, their status as co-parceners in the Durbhanga Raj family did not 
come to an end, nordid such partition in any way affect or alter the nature and 
incident of thelr tenure of the said grant. 

"17. That the husband of the defendant died on the 18th April 1906 
without any Issue, and leaving plaintiff his full brother, and the defendant 
his widow. 


“18. That acccrding to the Aw/ackas ог family custom referred- to 
above obtaining in the Durbhanga Raj family, including the junior branches 
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thereof*the defendant has no right or title to the estate left by her husband; 
and the plaintiff as the surviving male heir ia the family of the grantee 


Maharajkumar Babu Nitreshwar Singh and also as a co-parcener in the Dur- ° 


'bhanga Raj family, is entitled to succeed to and to the possession of the estace 
left by the husband of the defendant, representing his share of the said grant 
and accretlons thereto ; and that the defendant is only entitled to suitable 
maintenance out of the same; and that she is not entitled to succeed со 

“and possess the sald estates, properties and effects as із falsely pretended 
by her.” 

It may be observed that а separation between members of a 
joint Hindu family “followed by a partition between them of the 
ancestral property which would not put an end to their cóparcenary 
rights in the property is unknof&n to ће law. Аз the plaintiff was 
a party to the suits in which the decrees under which the partition 
was effected were made he is notin а position to deny as against 
his brother's widow that partition did in fact take place. He may, 
however, have intended by his plaint to represent that the partition 
between him and his brother had not the ordinary legal effect of 
& partition between coparceners, and that the custom of the Dur- 
bhanga Raj family which would exclude widows from the succession 
when the members of a branch remained joint would equally 
apply to exclude the widow of a separated member of a branch, 


The Subordinate Judge found, as the fact was, that there had 
been complete separation between the brothers in food, worship, 
and estate, and consequently that at the time of the death of the 
younger brother in 1906 the plaintiff had no coparcenary interest in 
any of the property in suit, The correctness of that finding hag not 
been questioned in this appeal. The Subordinate Judge also found 
that there ів a valid custom in the junior branches of the family of 
the Durbbanga Raj, including the family to which the parties to 
the guit belong, that widows do not inherit Babuana propertles, and 
that the succession and inheritance in the case of SoAag grants are 
governed by the custom which governs the succession and inheri- 
tance in the case of Badwana grants, and he held that notwithstand- 
ing that there had been complete separation bctween the brothers 
the custom applied. Не gave the plaintiff а decree for possession 
of some of the Immovable properties which the plaintiff claimed, 
for certain movable property and for mesue profits, From that 
decree the defendant, the respondent here, appealed to the High 
Court of Judicature at Fort William in Bengal. The learned Judges 
before whom the appeal came found that although the subjects of 
Babuana and Sohag grants would on the failure of male heirs in the 
male line of the grantee revert to the Maharaja of Durbhanga for the 
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time being, the plaintiff had failed to prove any custom byeswhich 
the widow of a childless and separated Babu was not entitled during 


the continuance of Babyana or "Sohag grant to hold fora Hindu. 


widow's interest the property which her separated husband had held 
under а Jaówana ог Sohag grant, and, consequently, applying the 
rules of the ordinary Hindu law, those learned Judges decided 
that the plaintiff had failed to prove as against the defendant that he 
was entitled to the possession ofany ofthe property in suit, and 
by their decree set aside the decree of the Subordinate Judge and 
dismissed the sult. From that decree thisappeal to His Majesty in 
Council has been brought. ө 


Some statements deposed to by Witnesses who were called, and 
some ofthe documents which were put in were not admissible as 
evidence in this suit, It seems to have been overlogked at one 
period of the suit that evidence, oral or documentary, as to state- 
ments of a deceased person as to the custom in а family is not 
admissible if it appears that such statements were made after a 
controversy as to the custom had arisen. "There is, however, 
abundant evidence to prove what was the custom in this family of 
the Durbhanga Raj which applied to Babuana grants and одар 
grants and to accretions to Baduana immovable property 


Their Lordships are of opinion that the Subordinate Judge 
arrived at a correct conclusion on the evidence that the custom 
governing the succession to and the inheritance of Sodag property 
is the same as the custom governing the succession to and the in- 
hentance of Babwana property. In the High Court Mr. Justice 
Richardson held that олор pioperty is similar in its nature and 
incidents to Zaóu4na property, and is governed by similar consider- 
ations, and Mr. Justice Sharfuddin did not dissent from that view. 
Their Lordships find that, except that a Badvana grant is made toa 
male while a Soag grant is made to a female, there is no difference 
so far as the rightto succession to the property 18 concerned between 
а Pabuama grant and its incidents anc a SoAag grant and its inci- 
dents. In the one case the grant is made for the benefit of the 
grantee and his male descendents in the male line, in the other case 
the grant is for the benefit of the grantee and her male descendants 
in the male line; in each case, females, widows and daughters and 
the descendants of daughters are by the custom applying to such 
grants excluded from the succession, and on the failure of such 
male descendants in the male line the property granted reverts to 
the Maharaja of Durbhanga for the time being.” The general 
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evidéfice as to custom upon which their Lordships have found that 
widows are excluded from the succession ‘to Babana and Sohag 
. properties, includes and is strongly supported by instances in this* 
family of Durbhanga of widows, who would otherwise have been 
entitled to а Hindu widow's interest, having been excluded from, or 
not having claimed, possession on the death of their husbands. 

In some of the Baduana sanads which are in evidence in this suit 
the words which have been regarded in the Court below as words of 
limitation are in the vernacular auras Pu/ra poutradik, Аз to those 
sanads Mr. Justice Sharfuddin in his judgment in this case said :— 

" Fronmmthe copies of sanads (Exhibits 20 A, 20 B, 20 C, 20 D, and ao E) 
it is clear that female children an daughters’ sons were excluded from the 
inheritance of the Babuana properties. The ‘expressions used in the sanads 
are auras patra poutradik, which means sons born of the loins. I take it to 
mean that so mong as there із one descendant of this description, the properties 
granted are not to revert to the Raj.” 

That construction is consistent with the evidence as to those 
Вабиана grants to which, their Lordships attach importance, and 
their Lordships are unable to regard them as words of general 
inheritance which would include female as well аз male heirs. In 
this connection the attention of their Lordships has been drawn to 
the judgment of this Board in Ram Lal Mookerjee ч. The Secretary 
of State for India in Council and olhers (1), in which it was held 
that in Bengal in a gift to a man the vernacular words purra poutradi- 
krame would ba read as words of general inheritance, and would 
include female as well as male heirs where by law the estate would 
descend to such heirs. Babuanı grants could not be made under 
the ordinary Hindu law, but they are authorised by the custom 
which excludes females from the succession. Their Lordships must 
regard the words auras риіга poutradik as used in these sanads as 
words of limitation consistent with the custom, and not as words 
of general Inheritance. , 

Their Lordships having found that under the custom which 
applies to the branches of this family widows are excluded from all 
right to succeed to Babuana property or to Sokag property, it is 
necessary to consider whetherthat custom, which has been proved 
to apply where the members of the branch remain joint, can, without 
evidence that it has been applied where the members of a branch 
have separated in food, worship, and estate, be held to exclude the 
widow of a childless and separated member from a Hindu widow’s 
interest in the Badwana and Sohag properties which had been held 
by her husband as his separate property. In this case it is clear 

(1) (1881) L. R 8 I. A. 46,1, L. К. 7 Calc. 304. 
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that until the brothers separated the Badwana and Ѕолар properties 
were held by them, subject to the terms of the grants and the 


, custom, as joint ancestral property in which their rights were those — 


of сорагсепегв. 

The right under the Mitakshard of coparceners in Hindu 
ancestral propeity to have the joint property partitioned is now 
unquestionable unless the property is held under & grant, or is sub- 
ject to а custom, which expressly or impliedly prohibited any 
partition of the property which would have the effect of defeating 
the object of the grant or the custom. It has been contended that 
there can be no partition of Babuana or of Sohag propegfy in this 
family of Durbhanga, and that to allaw that Babuana and Sohag 
property could be partitioned would be to frustrate the very object 
with which Baduana grants and олар grants have been made and 
the very object with which the custom in the family of thé Durbhanga 
Raj authorised the making of such grants by the Mabaraja for the 
time being of Durbhangs, that object being to provide bya grant 
of lands suitable maintenance, having regard to the position of the 
family, for the grantee, and his or her male descendants in the male 
line, and to relieve the Maharaja of Durbhanga from the possibility 
of having from time to time to provide for such descendants mainte- 
nance by gifts of money. 


In support of the contention that there can be no partition of 
В.ђкана property reference has been made to the judgment of this 
Board in Durgadut Singh and others, у. Maharaja Sir Rameshwar 
Singh Bahadur (1). That case related toa Sabuana grant in the 
family of Durbhanga. Their Lordships in that case stated that those 
who for the time being are entitled to be maintained out of Babwana 
property “ can not have it divided amongst them by proceedings in 
the nature of partition.” The statement referred to, although doubt- 
less correct, cannot be regarded as an authority binding in this 
appeal, as it was made upon a concession as to facts which were not 
proved, and which certainly would not be proved by the evidence in this 
sult. The concession which was made by council in that case was that 
lands which had been granted to Kirkat Singh by a Zabwasa. grant 
descended to the eldest male heir of the grantee to be held, or 
managed, by the person to whom they descended for the maintenance 
of thé family. The evidence in this suit proves that JZabuama and 
Sokag lands descend in the family of Durbhanga, not to one male 
heir only, but to all the existing male heirs in the male line of the 
grantee a8 coparceners. 

(т) (1909) L. R. 36 I. А. 176; 10 C. L, J. 233; I. L. R. 36 Calc. 943. 
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Apart from the general evidence that females are excluded from Р.С. 
the succession to Babuana and Sohag properties there із little 
evidence, and that apparently merely evidence of opinion, that the ` 
rule as to the exclusion of females from а succession applies where с 
there has been а partition. It is probable that there have been few Janeshwari, 
instances in this family of Durbhanga of æ separation in food, Sir S'okw Edge. 
eworship and estate in which this question as to the right of a female a 

to succeed to Babuana or Sohag property could have arisen. It is 
doubtful thar with the exception of the present case and the case of 
Musammat Ghanlata, who was the widow of Babu Ghansham Singh, 
there has leen any case in which a separated and sonless member 
of a branch of the Durbhangs family had a wife who survived him. 


Musammat Ghanlata’s case occurred in a branch which des- 
cended frome Maharaja Madho Singh, from whom the present 
Maharaja of Durbhanga descended through Maharaja Rudar Singh 
who made the Babuana grant in this case. Ramput Singh, who was 
& younger son of Maharaja Madho Singh had a Babuana grant; 
he had six sons, one of whom was Dharamput  Dharamput had 
by his wife Dharamlata a son Ghansham Singh, who had by 
his wife Musammat Ghanlata two daughters but no son. 
Ghansham’s daughters married and had male Issue. Ghansham 
Singh separated from his uncles and cousins and obtained posses- 
sion of.his father's sixth share of the Badbwana property of that 
branch. On Ghansham Singh’s death his widow Musammas 
Ghanlata entered into possession of his one-sixth share of the 
Babuana property as heirs by right of inheritance, and in the pre~- 
sence and with the knowledge of the agnates of her deceased 
husband she was registered as the proprietor of that one-sixth share, 
and held possession of it for 16 years until she died. A few days 
before she died Musammat Ghanlata executed an ekrarnama in 
which she stated that by custom she had no title to the share, and 
alleged that she had been permitted to hold possession of it merely 
by way of maintenance. It is obvious that she executed the 
ekrarnama аз a compromise to secure, if possible, доо bighas of 
the lands for her grandsons, who were sons of her daughters., No 
explanation satisfactory to their Lordships of the reason why Musam- 
mat Ghanlata was allowed to take and to hold possession of her 
late husband’s one-sixth share, and why the custom was not enforced 
in her case, has been forthcoming. It is possible that, owing to 
the novelty of the position, the parties who were concerned were in 
some doubt as to their rights under the custom. However that may 
have b:en, their Lordships are of opinion that a well-established 
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custom in the'family cannot be defeated by the fact that in éne-case 
the custom was not enforced. The subsequent history of Ghansham's 
one-sixth share, so far as itis known to thelr Lordships is inexplicable. 

Their Lordships hold that the custom in this family of the 

Durbhanga Raj by which females are excluded from the succession 
to Babuana property and to Sohag property applies in this case 
notwithstanding the separation and the partition which was effected" 
by the plaintiff and his late brother, and consequently that on the 
death of his brother the plaintiff became entitled to the possession 
and enjoyment of the Zabuana property and of the Sohag property 
which his brother held at the time of his death. Their® Lordships 
agree with the Subordinate Judge, for the reasons stated by him, 
that the immovable properties which were acquired from the income 
and profits of the Zabuana properties are to be considgred аз accre- 
tions to the Zabuana properties, and they hold that the -plaintiff 
became, on his brother's death, entitled to the possession and 
enjoyment of those immovable properties. Their Lordships are 
not satisfied that the plaintiff proved a title to the possession of 
апу of the movable property or accumulations which he claimed. 
The defendant was and is entitled to money maintenance, and as 
no substantial offer of adequate maintenance was made, their Lord- 
ships consider that the claim for mesne profits should be disallowed. 

Their Lordships will humbly advise His Majesty that the decree 
ofthe High Oourt should be set aside ; that the appellant should 

ehave а decree for the possession of the Immovable properties in 
suit excepting Nos. 15, 19, and ar of Schedule 3, and No. 10 of 
Schedule 4 (А), and that in other respects the decree of the Sub- 
ordinate Judge should be varied by dismissing the suit; that it be 
declared that the respondent is entitled to bs pald monthly during 
her life, unless the property reverts in the meanwhile to the Maharaja 
of Durbhanga for the time being, future maintenance at the rate of 
Rs. 15,000 per annum, such maintenance to be a charge upon the 
immovable properties which the appellant will recover by the order 
in this appeal ; and that no costs be allowed to either side in the 
High Court or in the Court of the Subordinate Judge. 

Their Lordships consider that if the appellant and his brother 
had not effected & partition this litigation might have been avolded. 
No costs of this appeal will be allowed to either side. 

W. W. Boa & Co : Solicitors for the Appellant. 
Т. L. Wilson & Co: Solicitors for the Respondent. 


J. A. Р. Appeal allowed. 
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Pazstwr: Lod Meullon, Lord Parker of Waddington, Sir Yohn 
Edge and Mr. Атат Ali. 


NALINI KANTA LAHIRI 
v. 


SARNAMOYI DEBYA AND OTHERS. 


[On APPEAL From THE Нісн COURT or JupicaTurz АТ Fort. 
WiLLIAM IN BxNGaL.] 


Joint Hindu Family—Decrees for partition-—Deficit in share of last co-sharer— 
Res judicaim—Es?op pel —Code of Cail Procedure (Act XIV of 1882) S. 13. 


е 
A decree for partition made in a suit instituted by a member of a јоізі 
Hindu family is res judicata аз betwoen all co-sharers who are parties to the 
suit, Where, tberefore, all the co-sharers except one have obtained decrees 
partitioning to them their respective shares by metes and bounds, a .co-sharer, 
who was a party to the suits is estopped from alleging that the property left 
unpartitioned is less than the share to which he is entitled. 


Appeal from a judgment and decree of the High Court (July 
3 1906) affirming a decree of the Subordinate Judge of Patna and 
Bogra (September 22, 1902). 


The suit was instituted by one Kashi Das Sanyal (since deceased 
and now represented by the appellant) and the appellant, who suc- 
ceeded Kashi Das Sanyal as heir to the property in suit. The claim 
was for a declaration of the plaintiffs’ title to, and for prossession of, 
a share of a patni taluq and was made under the circumstances 
following. ` 


The patni taluq in question belonged originally to Kashi Das 
Saynyal and certain co-sharera his share being 14 annas. Suits for 
partition by divers co-sharers were instituted from time to time. 
In 1886 there were three suits of this character whioh were tried 
together, Kashi Das Sanyal being in each case male a defendant 
and his share being stated as rj annas in the respective plaints, 
There was also a similar suit in 1892 in which Kashi Das Sanyal was 
also made a defendant, In this suit the first respondent Sarnamoyi 
Debi applied to be made a defendant and claimed partition in 
respect of a share which she alleged was a gift to her by her 
husband, Dinendra Nath. In all the above-mentioned suits decrees 
were made in favour of the various claimants, including Dinendra 
Nath, the predecessor in title of the respondents, and Sarnamoyi 
Debi, and the shares were partitioned out by metes and bounds and 
the several claimants put into possession of their respective shares, 
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The plaintiffs by thelr plaint in the suit alleged that the land * 
left unpartitioned was less in amount than the share to which he 
was entitled, and that the respondents had received and were in. 
possession of land in excess of their actual shares. The respon- 
dents by their defence pleaded that the suit was barred by the 
principle of res judica/a and by the Limitation Act, 1877. The 
Subordinate Judge decided both those issues in favour of the res.* 
pondent and dimissed the suit. The High Court affirmed the 
Judgment of the Subordinate Judge; 


De Gruyiher, К. C., and Rois, К. C., for the Appellant. The 
sult is not barred by res judicata. The question raised by it was not 
* directly and substantially In issue ” in the previous sult within the 
meaning of the Code of Civil Ргосейше, 1882, в. 13. In all 
the suits it was admitted that the share to which the appellant’s 
predecessor іп title was entitled was 1} annas. In , the 
1886 suits the question was how the balance unpartitioned and 
after deducting that 1} annas share shouid be divided among 
the various claimants. Further, the first respondent was not 
originally a party to the suitin 1892, but was subsequently joined 
and obtained a partition decree ; the appellant had no notice of this 
and is not bound by the decree or the subsequent partition by metes 
and bounds. The suit is not barred by the Limitation Act, 1877, 
since Art. 140 applies and not Art. 120. 


Dube, for the Respondents, was not called upon. 
The judgment of their Lordships was delivered by 


Lord Moulton.—lIn this case the original plaintiff (now repre- 
sented by the appellants) was one of the co-sharers of a Райи 
jalook. in past times, others of the co-sharers have been desirous 
to have their shares partitioned outto them, and have accordingly 
brought suits for that purpose. To every one of thoge numerous 
suits the appellant was а party, and the object of each of those suits 
was to have the share of the plaintiff in the sult partitioned out by 
metes and bounds. Those suits have gone on until every co-sharer 
other than the plaintiff has had his share thus partitioned out во 
that the plaintiff was left with the remainder as representing his 
share. In this suit he alleged that this remainder was insufficient to 
represent his share of the original Рип falook, It is evident that 
on examination of the claims of previous plaintiffs, he had convinced 
himself and, во far as their Lordships know, convinced himself correct- 
ly, that in two cases the shares ascribed to other co-sharers were 
larger than those to which they were entitled, and that, accordingly, 
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the рашіЧоп gave them a larger share of the property than it 
ought to have done, | 


It is immaterial, in the opinion of their Lordships, whether this ` 


view which js put forward by the plaintiff in his plaint ів correct or 
not, but their Lordships will assume for the purpose of this judg- 
ment that it is correct. The object of the present suit ів to correct 
the apportionment to those of the previous plaintiffs, or co-sharers, 
who recelved more than their proper share so that the remainder 
will properly represent the plaintiff's share. 

The Courts below have held that this suit cannot be sustained 
both on th8 ground of res judicata and on the ground of limitation. 
Their Lordships do not find it necessary to deal with the question of 
‘limitation, which was dealt with by both the Courts below, because 
they are of opinion that the ped ve of res judicata is a sufficlent answer 
to the sult. 

The case viewed from this point of view isan extremely simple 
опе. 1 апу co-sharer applies for a partition of a property he must 
make the other co-sharers defendants, because the partition which 
is made in his favour is a partition against his co-sharers. That 
which gives him a portion of the property takes away all right which 
they would otherwise have to that portion, and therefore itis a 
decree against them, and in favour of himself. 

In the present case two groups of sults are referred to. The first 
comprises sults 25 of 1885, and 75 of 1885, and suit 5 of 1886. 
These suits were heard together, and culminated in a decree which 
was a decree made in the three suits. It declared the shares of all 
those who In those sults sought partition. The Commissioner was 
directed to go and on the ground to measure out the declared 
shares of those parties. That was done, and they were put into 
possession of those shares. 


The decree was thus made In a partition suit in which the plain- 
tl was a defendant. It was therefore a decree against him In a suit 
to which he was а party. That being so their Lordships have no 
hesitation in saying that it became thereby res judicata, во far аз he 
was concerned. Supposing any error was made їп the partitioning 
out his remedy lay in proceedings in that suit suitable to correct 
that error ; and the Code of Civil Procedure provides adequate means 
for the correction of such errors, But apart from such proceedings 
(none of which were taken by him) it is In thelr Lordships’ opinion 
the clearest possible example of res judicata, a judicial decree made 
against a party in a süit in which he is defendant. 
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' Mr. Ross has attempted to draw a distinction between the, parti- 
tons under this group of suits and that in the other suit to which 


. exception із taken by the plaintif, viz, No. 331 of 1892, In that 


case a lady, who was not originally made a defendant, applied to be ' 
made a defendant, claiming that a certain portion of the share of 
her husband (who was a defendant to the action) was now possessed 
by her, and she was aocordingly made а defendant. In such parti-, 
Нор suits a defendant has a right, to have his share also partitioned 
out, and she applied and had her share partitioned out. Mr. Rosa 
has been unable to point out any irregularity in the procedure in 
that sult. He points out, with perfect justice, that in the QPlaint his 
client says that he was ignorant of her belng made a party, and 
intimates that he was ignorant also of her having obtained a partition. 
But he admits that his client must have known of the decree for 
partition, and certainly he knew that he was Interested? in the parti- 
tioning actually being carrled out in that suit. But it is not necessary 
to enter into these matters. It suffices for the présent. judgment to 
say that no irregularity of any kind has been pointed out by the 
counsel for the appellants in that suit, and the consequence is that 
there is nothing o distinguish it from the previous cases with which 
their Lordships have already dealt, 

Their Lordships are therefore of opinion that the action of the 
plaintiff is barred by the plea of res j#.¢ca/a, and accordingly they 
will humbly advise His Majesty that this appeal should be dismissed 
with costs. ` | 

‚ W. W. Boa & Co.—Solicitors for the Appellant. 

Barrow Rogers and Neville.—Solicttors for the Respondent. 

J. X. P. - 
Appeal dismissed. 





Present : Lord Dunedin, Lord Shaw, Sir Fokn Edge and 
Mr. Ameer Ali. 


JHANDU 
v. 
TARIF AND OTHERS. 
[APPEAL FROM THE HIGH COURT or JuDICATURE FOR THE NORTH- 
WisTERN PROVINCES, ALLAHABAD.] 

Hindu Lau—Widom—Alienation— emote reversioner, suit by—Resersionary 
heirs right, extent of~Reversionary heirs failure in one suit does not 
preclude kim from suing again in respect of subsequent alienation. 

The right to bring a sult for a declaration that a conveyance by а Hindu 
widow is only good for her life but is not good as an absolute conveyance 
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of the pf&perty thereby dealt with against the reversioners of her deceased 
husband is limited, and, asa general rule, belongs to the presumptive rever. 
Шопагу heir. But if the nearest reversionary heir has precluded himself 
in some way by his own act or conduct from sulng—as by collusive action 
with the widow—a reversioner in a mire remote degces may be allowed to 
prosecute such a sult. 

e Rani Anund Koer v. The Court of Wards (т) followed. 

Ths presumptive reversionary heir ofa deceased Hindu, who has failed 
in his action agalost the alleged widow of the deceased for possession of 
the property left by him bas not thereby precluded himself from again solng 
the widow for a declaration that a conveyance made by her after the former 
sult was onlf binding for the period of her life, and consequently a rever: 
sioner in а more remote degree has flo right to bring such a declaratory suit. 

Appeal from a jadgment and decree of the High Court at 
Allahabad, datgd the 8th June, 19tt, reversing a judgment and 
decree of the Court of the Additional Subordinate Judge of Meerut, 
: dated the 16th February, 1910. 


One Sukh Ram was the owner of the property In suit. He 
died childless early in 1903, and in the month of November of that 
year the name of Musammat Imirid who alleged that she was his 
widow, was entered in the revenue papers in place of that of the de- 
ceased in respect of the property left by him, 

On or about the 1st August, 1994, four persons, namely Nihal, 
Mir Singh, Kalla and Kebri, brought a suit in the Court of the 
Subordinate Judge at Saharanpur against Musmmat Imirii, They 
alleged that she was not lawfully married to Sukh Ram and 
set up a pedigree, and on the basis of that pedigree they contended 
that they were the next reversloners of Sukh Ram and consequently 
his heirs, They therefore claimed that they were entitled to the 
property in suit. The Subordinate Judge decreed the suit, but 
on appeal the District Judge of Saharanpur held that the pedigree 
set up was not proved and made a decree on the 17th August, 1905, 
dismissing the suit with costs. 


Thereafter by two registered deeds dated the and March, 1909 
Musammat Imiriti conveyed the property in suit to the respondents. 


The sult giving rise to this appeal was instituted on the 8th 


October, 1909 in the Court of the Subordinate Judge of Meerut 
by the appellant, as plaintif, against Musammat Imiriti (defendant 
No. 1) and her vendees, the respondents (defendants Nos. 2 to ro) 
for the recovery of possession from the respondents of the said 
property which belonged to Sukh Ram and was detailed in the 


(1) (1880) L. R. 8 L А. 14; I. L. В, 6 Cale. 764; 8 C. L. R. 381. 
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plaint. He alleged that Musammat Imiriti was not the lawfub wife 
of Sukh Ram and therefore the respondents acquired no title ід tbe 
suit property which was conveyed to them by the lady. He set 


up a pedigree to show that he was the next reversloner of Sukh ' 


Ram and consequently claimed that he was heir of Sukh Ram and 
as such entitled to succeed to the property left ру! him, He asked for 


the following reliefs :— • 


“ (а) The defendants may be dispossessed and the plaintiff may 
be put In possession of the property apecified below, situate in mauza 
Alipur Kalan, pargana Baghra, district Muzaffarnagar. 

(b) If the Court finds that Musammat Imiriti, defend&nt No. 1 
was married to Sukh Ram Їп the Karao form of marriage and that 
the said Karao is legally valid, then a decree may be passed in 
favour of the plaintiff declaring that the transfer of the property 
specified below made under the sale deed, dated the and and 
registered on the 17th March 1909, is void and ineffectual as against 
the plaintiff who is the rightful person." 


The respondents by thelr written statements pleaded that 
Musammat Imirii was the lawful wife of Sukh Ram, and denied 
that the appellant was the next reversioner of Sukh Ram. : 


The Additional Subordinate Judge found that Musammat Imiriti 
was not the lawful wife of Sukh Ram, that the pedigree set up was 
not correct and that Nihal, Kehri, Kallu and Mir Singh were “ one 
degree higher than the plaintiff" He was, however, of opinion 
that because those persons, who were "the nearer reversioners, had 
already brought a suit similar and failed, and thus have precluded 
themselves from bringing another suit", the appellant was “ entitled 
to maintain this suit" and to succeed to the property in sult as the 
heir of Sukh Ram. 


He accordingly made a decree for possession in favour of the 
appellant. On appeal the High Court set aside the decree of the Court 
below and dismissed the suit with costs for the following reasons :— 
“It appears that after the death of Sukh Ram a suit was brought 
for possession of his property by four persons, Kehri, Kallu, Nihal and 
Mir Singh. That suit was dismissed as the plaintiffs failed to prove the 
pedigree propounded by them. Mir Singh, who is the uncle of the 
respondent, is one degree nearer to Sukh Ram than the respondent 
18. So also are Kehri, Kallu and Nihal. Further in the presence 
of Mir Singh, the respondent can have no right to the property of 
Sukh Ram. The only descendant of Prem Sukh, who could pos- 
sibly take a share in the property, is Mir Singh, who is admittedly 


VoL; ХХІ] ` ‘PRIVY COUNCIL. 


alive. *Butat the death of Sukh Ram Mir Singh brought his suit 
and failed. Itis quite clear that the respondent cannot take the 


place of Mir-Singh. The decision of the Court below cannot pos- ' 


sibly be supported. We allow the appeal, set aside the decree of the 
Court below, and dismiss the suit with costs In both Courts.” 


The plaintiff thereupon appealed to His Majesty in Council, 


Dube, for the Appellant, submitted that the suit should be treated 
ag a suit for a declaration, that the conveyances made by the 
widow were not binding on the reversionary heirs of her deceased 
husband after her death, and, on the authority of Rani Anund Koer 
у. The Court of Wards (t)cqptended that the appellant was com- 
petent to maintain such a‘ suit, as Mir Singh having brought and 
failed in his suit in 1994, had precluded himself from suing again. 
He also refered to X Aula v. Kant Prasad (2); Govind | Pillai v. 
Thayammal (3), the Code of Civil Procedure, 1882, S. 13, and the 
Specific Relief Act, S. 42, illustration (e). 


Ж. M. Parikh, for the Respondents, was not called upon. 
The judgment of their Lordships was delivered by 


Lord Dunedin.—One Sukhram was an owner of property 
and died. He left behind him a lady named Musammat Imlriti, 
who was supposed to be his legal widow, having been married in 
the Karao form of marriage. If she was his legal widow she was 
entitled to the life enjoyment of the property which Sukhram left. 

In 1904 four persona called Kehri, Kullu, Nibal, and Mir Singh 
raised an action against this lady alleging that they were the repre- 
sentatives of Sukhram. They further alleged that she was nct a 
legal widow at all, and that accordingly they were entitled to posses- 
sion of Sukhram's property. They were cast in that action because 
they failed to producea proper pedigree which showed that they 
were in the degree of relationship which would entitle them to suc- 
ceed even if their allegations agalnst the lady were true, 


The present plaintiff isa person of the name of Jhandu who, 
admittedly, in the pedigree is one degree further off from Sukhram 
than Mir Singh, who is still alive. He raised the present action 
on precisely the same averments as Mir Singh and the others ralsed 
their actlon in 1904, that is to say, he averred- that Musammat 
Imiriti was nota real widow, but was, as he described it, a Bhatni 
widow with whom Sukhram had illicit connection and who lived 

(1) (1880) L. R. 8 I. А. 22; 1. LAR 6 Calc. 764 (772). 

(2) 1887) 1,1. R. 9 АП. 441. (3) (1904) I. L. R, 28 Mad 57. 
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with him as a kept woman, He therefore asked for poss*sslon 
of the property. It seems that after 1924, but before the institution 


of the lands to certain third parties. Tae Subordinate Judge gave 
judgment in the plaintiff's favour, disregarding the fact that in no 
supposition could the plaintiff ever be entitled to immediate posses- 
sion for which he asked, owing to the fact that Mir Singh was still 
aliveand was a degree nearer than the plaintiff. 


The High Court set aside thal judgment and dismissed the suit 
holding that it was impossible for the plaintiff to get what he asked, 
becduse, in any event, Mir Singh, under the present circifmstances, 
would cut him out. 


Ап appeal has been taken to thelr Lordships' Board, and the 
learned Counsel for the appellant really gave up at ойсе апу idea 
of insisting on the relief which the plaintiff asked for and which he 
got from Ше Subordinate Judge, because he admitted that the 
widow being alive he could not possibly get possession. That of 
course is tantamount to an admission that she isa real widow and 
not, as put in the plaint, a kept woman. But he has pressed thelr 
Lordships to turn the pleadings round and to give hima declaration 
that this conveyance by the widow to these third persons was bad 
as вп absolute conveyance, and was only given as for the period of 
her own life. 


Now it ls the fact that а reversioner in India may havea declara- 
tion from a Court to the effect that a conveyance by the person 
presently in possession is only good for the life of that person and 
is not good as an absolute conveyance of ths property against the 
reversioner& But it is perfectly well settled that that declaration 
will only be given to persons who stand in a certain relationship. 
It was laid down by this Board in the case which has been quoted 
of Rami Anund Koery. The Court of Wards (1) thatthe right 
to bring such a suitis limited, and, as a general rule, belongs to 
the presumptive reversionary heir." It is quite true that the Board 
indicated that, in certain cases, the nearest reverslonary heir might 
have precluded himself in some way by his own act or conduct 
from suing—as by collusive action with the widow—and in 
that case a reversioner in a more remote degree might be allowed 
to prosecute the sult. The argument that was addreased to the 
Board was that this was such a case, because Mir Singh having 
brought the suit in 1904, and failed through producing a false 
pedigree, he never could sue again. 


(1) (1880) L. R. 8 1. A, 14. 


“of the present suit, Musim nat Imirld mid» a conveyance of part . 
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There are two reasons either of which is sufficlent to prevent P. C. 
that argument prevailing. The first has already been indicated, ie 


namely, that the relief asked for here was possession of the property, , wore 
-and that the declaration now sought for can scarcely be spelt out J rig 
of the pleadings at all. But there is another objection which is Tarif. 
equally fatal, and it is this, In 1904, when Mir Singh brought his Zord Dunedin. 
„930 this deed of conveyance by the widow was not in existence, E E 
"and therefore it is impossible to say that Mir Singh has, by his 
conduct in raising an action in 1904, precluded himself from 
challenging by way of declaration the deed which at that time was 
not in existence. 
Their Lordships will therefore humbly advise His Majesty to 
dismiss the appeal with costs. 
Barfield & Barfield.—Solicitors for the Appellant. 
Е, Dalgatio.— Solicitor for the Respondents. 
J. M. P. : 
Appeal dismissed. 
Praesent: Lord Dunedin, Lord Atkinson, Lord Sumner, Sir John 
Edge and Mr. Ameer Ali. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 
Р. С. 
p. 
SRI RAJA KIRTIBAS BHUPATI HARICHANDAN 1914 
чесе? 
МАНАРАТКА. fune 23 & ip 
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THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 
v. : 
SRI BIRBAR NARAYAN CHANDRA DHIR NARENDRA. 


[ConsoLivaTED APPEALS FROM THE Hiem Court oF JUDICATURE 
AT Fort ҮҮпллАм rw Вхмолг.] 


The Village Chomkidari Act, (Act VI В. C. of 1870) S. 1—' Assigned’, 
meaning of —Chowkidari Chakran lands—Government's right of resumption 
and assessment under the Act—Zemindari—Zemindur’s title to parcels of 
land therein—Burden of proof —Lands granted. by semindar without any 
obigation—Appoiniments of Chowhidars with the approval of a Government 
officer. 

The word ‘assigned’ in section 1 of the Village Chowkidarl Act, 
means lands ‘assigned’ by Government or appropriated under its authority or 
with its permission for the maintenance of the chowkidari ; and in respect ‘of 

- which Government reserved the right to resumo and transfer tothe zemindar 
subject to aù additional assessment, The Act deals with lends which, though 
lying VUES Mahal, пык крит киек 
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"Where by virtue of the provisions of the Bengal Act VI of 1870 Govern 
ment claimed to exercise the right of resumption and assessment in respect of 
certain lands included in the estate of a ' zemindar іо whom a sanad was grant- 
ed entitling him to hold his estate ata fixed jama in perpetuity . к 

Held, that the remindar as such had the prima facie title to the full enjoy- 
ment of every parcel of land within the zemindari for which he paid revenues to 
Government, and it rested on Government to show that when the zemindari 
was confirmed it was subject to reservations in respect of any land which gave 
Government the power of resuming and assessing it. 

Rajah Sahib Perhlad Sein v. Maharajah Rajendra Kishore Sing (1) 
followed, 

Held, on the evidence that Government failed to show that any parcel of 
laud was not taken into account In fixing the rent payable by th? zemindar, 
nor that there was апу obligation on the part ofthe zemindar to make grants 
to chowkidars ; and that the only obligation оп the zemindar wasto maintain 
peace and order within his zemindar and he ontertajned the services of 
chowkidars for whose maintenance he allotted from time time certain 
lands of his own free will. 

Held fmal[y, that the mere fact that some appointments of such chowkidars 
were made with the approval of a Government officer could not alter the 
nature of the grants made to them; and that the Bengal Act VI of 1870 did 
not apply to the landsin suit which were so granted by the zemindar, and 
consequently Government had no right of resumption and assessment in respect 
thereof under the Act. 

The origin and history of Chowkidari chakran lands stated. 

Foykishen Mookerjee v. The Collector of Hast Burdwan (1) referred to, 

Consolidated appeals from two judgments and decrees -of the 
High Court at Calcutta, dated the 23rd March 1910, reversing two 
judgments and decrees of the Subordinate Judge and the Additional 
Subordinate Judge of Cuttack, dated the 27th May 1907, and 11th 
September 1906, respectively. 

The question for determination was whether certain lands of-the 
respondents’ estates were chowkidari chakran within the meaning 
of section 48 of Act VI (B.C.) of 1870, and were as such validly 
assessed with revenue and transferred to the respondents by the 
Collector of Cuttack under the provisions of the Act. 

These appeals arose out of two suits instituted by the respon- 
dents respectively. They were tried by two different Subordinate 
Judges who dismissed them holding that the lands in question were 
chowkidad chakran within the meaning of the said Асі, and that 
the sald orders of transfer and assessment were valid and binding. 

On appeal the High Court decreed the suits holding that the 
lands in question were not chowkidari chakran within the meaning 
of Act VI of 1870 (B.C.) inasmuch as it had not been shown by the 
appellant that the sald lands had been granted and assigned by the , 

(1) (1869) 1a M. I. А. aga (331). (2) (1864) 10 M. I. A, 16. . ' 
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Government to chowkidars at the time of the permanent settlement C. 

of the said estates, or that they had been excluded from assessment iota. 

at the said permanent settlement of the respondents’ estates and that Seer ipd 
consequently the Collector had had no jurisdiction to make the said ro зай 
orders of transfer and assessment, The defendant thereupon Rirtibas, 
appealed to His Majesty in Council, е 


Sir Н. Erle Richards, К. C., and Dunne, for the Appellant, 
contended that Bengal Act VI of 1870 should be construed as it 
stood without any reference to previous legislation; that the Act 
applied to all chowkidari chakran lands irrespective of the fact . 
whetherethey were assigned by Government or the zemindars, that 
the lands in question were grénted to the chowkldars for their mainte- 
nance and consequently came within the provisions of the Act, that 
the олш lay on the zemindars to.show that the lands were not 
chowkidari chakran lands, and that the suits were barred under 
Art. 14 of Sch. IL, of the Limitation Act, 1877. They referred to 
Beng. Reg. ХО of 1805, S. 33; Beng. Reg. ХШ of 1805, S. 13; 
Beng. Reg. XX of 1817, S. a1 ; and Beng. Act VI of 1870, preamble 
and sectlons 3, 48, 49, 50 and 58. 


De Gruyther К. C. and Dube, for the Respondents, contended 
that the lands lay within the ambit of the zemindaries of the respo- 
dents and the оят was on the appellant to show that they were assigned 
by Government or the zemindars under the anthority and sanction 
of the Government or that. they were excluded from assessment at 
the time of the settlement, that the appellant had failed to discharge 
that onus; and that ‘assigned’ in'the Act meant assigned by the 
Government and consequently the Act did apply to the lands in suit. 
They referred to Ruja Lelanund Sing Bahadur v. The Bengal Govern- 
meni (1); Beng. Reg. r. of 1793, S. 8 Clause 4; Herrington’s 
Analysis of the Bengal Reg. Vol. 3, pp. 235-6; Mr. McNeele’s 
report on the Village Watch in Lower Bengal, p. 63; Beng. 
Reg. XII of 1805, S. 33; and Beng. Act VI of 1870, Ss. 51, 53, 
56 and 57 and the Transferring Order in Sch. C. 


Sir Erle Richards К. C., replied. 


Thelr Lordships intimated that they would humbly advise ‘His 
Majesty to dismiss the appeal and give the 1easons for tneir report 
later оп. 


The reasons for their Lordships’ Report were delivered by 


(1) (1855) 6 M. L А, 10r. 
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Mr. Ameer Ali—The Plaintiffs in the two actions whichhave 
given rise to the present appeals are respectively the Zemindars of 
Sukinda and Madhupur in the Province of Orissa, and the questio. 
for determination relates to certain lands included in their estates in 
respect of which the defendant, the Secretary of State for India in 
Oouncil, claims to exercise the right of resumption and assessment 
by virtue of the provisions of Act VI of 1870 of the Bengal Council. 

The facts of the two cases are set out with great clearness in the 
judgments of the High Court of Bengal, and do not, therefore, re- 
quire a detailed statement. Their Lordships propose to give only a 


` brief sketch of the circumstances which have culminated, in the 


present lidgution. . 


It appears that the predecessors of the two plaintiffs had been in 
possession of their estates from a time long anterior to the establish- 
ment of British power in that part of the country. The origin of 
their title under British rule is intimately connected with the political 
history of the Province. Orissa consists of three well-defined tracts ; 
in the middle lies a level open country inhabited by a settled po- 
pulation. Here the Moguls in the reign of Akbar introduced their 
revenue system with its regular assessment of public dues. These 
territories were consequently designated the Mogslbandi, which 
is defined in Regulation XII of 1803 as “ being that part of the 
District of the Zillah of Cuttack In which, according t» established 
usage, аз in Bengal, the land itself is responsible for the payment 
of the public revenue, and in which every landholder holds his 
land subject to Ше conditions of that usage." 


The wild and hilly tract on the west, and the low marshy lands 
along the sea-shore to the east were held by u number of chiefs who, 
under the designation of rajas, semindars, and khandaits, were allowed 
to exercise a feudal sway in their respective jagirs on payment of a 
fixed tribute to the Imperial Government. These outlying parts of 
the Province were usually called the Rajwara. 


The semindaries of Sukinda and Madhupur lay within the Rajwara 
and outside the Mogwibandi territories. 


Shortly before the acquisition of the Dewanny by the East India 
Company, the Mahrattas had obtained possession ofa large tract 
to the south of the Suvarnarekha river, including the Rajwara, and 
thus, when the Company obtained the virtual government of Bengal, 
Behar, and Orissa, under Shah Allam's grant, the de /20/о British 


possession of the latter Province did not extend beyond the Suvarna- 
rekha to the south of Midnapore. 
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In 1803 the Maharatta Raghoji Bhonslay, who held southern 


Orissa, came into collision with thé forces of the East India Com-. 


' pany, and in the October of that year the country south of the Suvar- 
narekha river was occupied by British forces. The settlement of 
the newly-acquired territories was entrusted to Colonel Harcourt, 

e "bo commanded the Oompany's troops, and a civil officer of the 
name of Mr. Melville. They were designated Commissloners, and 
they appear to have done their work with great thoroughness. 
In this settlement were included the Zemindars of Sukinda and 
"Madhupur, to whom sanads were granted entitling them to hold their 
estates ata fixed jama in perpetuity. These two Zemindaries were 
then brought within the Mogulbasdi and subjected to the general 
regulations in force in Bengal. 

Later in the year came the Treaty of Deogaun, by which Bhons- 
lay ceded a considerable tract of country belonging to the hill chiefs. 
With these, agreements or kau/namas were entered into guaranteeing 
the perpetual enjoyment by them of their properties on definite 
terms. The Zemindar of Sukinda alleged in his sult that he also 
held under a kainama, but he failed to establish his allegation, 
which was evidently made under some misapprehension. 


There is no doubt, however, that a settlement was made with, and 
а senad granted to, him by the Commissioners, the terms of which 
will be referred to In the course of this judgment. 


By section XXXIII of Regulation XII of 1805 statutory con- 
firmation was given to the sasadr of the two plaintiffs’ ancestors, 


The lands in dispute admittedly form part of the estates settled 
with the plaintiffs’ ancestors In 1803 and In respect of which the 
revenue was fixed in perpetuity. The plaintiffs accordingly urge 
that the Collector representing the defendant has no right to exercise 
in respect of these lands the powers he claims under Act VI of 1870 
B.C. The basis of his contentions will appear clearly when the 
course of legislation which led up to this enactment has been shortly 
explained. . 

From time immemorial it has been customary in India to re. 
munerate officers charged with certain public or quasi-public duties by 
grants of lands to be held either rent-free or at a reduced rent. 

One of the best known examples of these service-tenures is the 
grant of lands in lieu of wages to individuals who were charged with 
the performance of police duties in rural areas, and is cammonly 
known as Chowhidari Chakeram lands, from the word Chowhidar 
which means “ a watchman” and OAakeram “ service,” 
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The history of these Chowkidari grants is set out with consider- 


„able lucidity in Lord  Kingsdown's judgment in the case of 


Foykishen Mookerjee у. The Collector of East Burdwan (1). 
The following passage explains the origin of the system and the 
shape it assumed after the Decennial Settlement of 1789 and the 
Permanent Settlement of 1793. - 


“ Н appears that these Zemindars were entrusted, previously to the British 

possession of /mdia, as well with the defence of the territory against forelgn' 
enemies as with the administration of law andthe maintenance of peace and 

order within their district; that for this purpose they were accustomed to employ 
not only armed retainers to guard against hostile inroads, but also a lafge force of 
Tannahdars, or a general Police force, and other officers in great numbers, under 
the name of Chowheedars, Pyhes and other descriptions, as wel) for the mainten- 

ance of order in particular villages and districts as for the protection of the pro- 

porty of the Zemindar, the collection of his revenue and other services personal 

to the semindar. 


All these different officers were at that time the servants of the Zemindar 
appointed by him and removeable by him, and they were remunerated in many 
cases by the enjoyment of Lind rent-free or at a low rent іп consideration of their 
services. 


“ The lands so enjoyed were called Chakeran or service lands These lands 
were of great extent in Sengal at the time of the Decennial Settlement, and 
the effect of that Settlement was to divide them into two classes :— 

^ First, Tannahdary lands, which, by Ben Reg, І. of 1793, sec. 8, cl. 4, were 
made resumable by the Government, the Government taking upon itself the 
maintenance of the general Police force and relleving the Zemimdar from that 
expense. pd ` 

" Second. All other Chaderam lands, which by Ben Reg. VIII. of 1793 sec. 
41, were, whether held by public officers or private servants, in lieu of wages, to 
be annexed to the Malgusary lands and declared responsible for the public 
revenue assessed on the Zemindary’ independent Talooks or other estates, in 
which they were included in common with all other Malgrsary lands herein.” 


Later on Lord Kingsdown explains the nature of the lands that 
were held by Chowkidars in lieu of wages. Paraphrasing clause 4, 
section УШ. of Regulation I. of 1793, and section XLI of Regu- 
lation VIIL of 1793, he says — 


“ They were not to be included in the Malgusary lands for the purpose of 
Increasing the jumma, bocause the Zemisndars had not the full benefit of them, 
but they were to be included in the Malgusary lands for the purpose of securing 
the assessment, because in the event of a sale upon default of payment of the 
assessment, it would be important that they should be transferred tothe purcha- 
sers under the Government, with whom the appolntment of the person whose 
duty would in part be to attend to public interest would vest.” 


(1) (1864) 10 M. T, A., 16. 


Vor. XXI.] ` PRIVY COUNCIL. А 
Itis clear from the language of clause 4, section VIIL of 
Regulation I of 1793, and of section" XLI of Regulation VIII of the 
ваше year, that the power or “ option” of resumption was reserved 
In respect of those lands that had been appropriated by the zemindar 
with the permission or under the authority of Government for the 
Rurpose of remunerating the Chowkidars for thelr services, lands 
which, , although included in the mahal and “ annexed " tothe 
Malgusari lands, were not taken nto consideration for the assess- 
ment of revenue because in reality they formed no part of his 
У п . A 


Here it becomes necessary toenotice the газа] that was granted 
to the Zamindar of Sukinda in 1804, an attested copy of which is 
inthe record. A талай was also granted to the Zemindar of 
Madhupur ; itpparently has been lost, but it may be assumed that 
it was to the same effect as the Zemindar of Sukinda’s sanad, the 
attested copy of which is, so far aa із materlal, zs follows :— 


“ As Ње duties of the zemindar ofthe said Killa have from before been 
entrusted to Dhrubjoy Bhupati Harlchandsan, the zamindar, the zamiudari of 
the sald Killa ha» been bestowed upon and given to the sald zamindar by the 
Governmsnt of the East India Company you shall regard the said person as 
the permanent zamindar of ths said Killa nd shall not act against his orders, 
instructions, aud advice, and shall not conceal and keep secret any matter 
whatsoever from him. The sald zamindar shall discharge the duties attached 
to the said zamindari in proper manner, and collect rent from the said zamin- 
dari in the best way according to the laws of the Government, and he shall 
without any objection pay Into the Government Treasury 5,500 kaban cowris, 
the fized annual amount payable to the Government, in proper time and 
according to proper instalments, He shall keep the tenants and the people In 
general satisfied and pleased by good treatment, and shall make such exertions 
and attempts as to make the zamindarl mprove and prosper, and he shall be 
so careful and vigilant that swords, guns, and other war weapons and ammuni. 
tion may поё be manufactured in the sald xamindarl, and that theft, robberies 
at night, and highway robberies may not be committed at any place; and in 
case such occurrence takes place, he shall arrest the thieves with stolen pro- 
` perty and send them up to the Huzur (Government officers) for trial.” ` 


It will be observed that the sanad imposes on the zemindar the. 


duty of preventing the commission of theft, robberies at night, ‘dnd 
highway robberies, “and in case of any such occurrence,” of 
arresting the offenders and “sending them for trial". But it makes 
no provision regarding the machinery he was to employ for the 
purpose. The evident inference is that the Government wis content 
with leaving to the zemindar the manner in which he was to dis- 
charge the duty of maintaining peace and order in his semimdari. 


The Government obviously made no provision therefor. Regulation 
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XIII of 1805, which was enacted “for the maintenance of the peace 
and forthe support and administration of the police in the Zillah 
of Cuttack,” did not, as appears to be clear from the preamblb 
and from the provisions of section V., relate to the semisdarier of 
Sukinda and Madhupur, the settlement of which, as already stated, 
had been made by special sanads. $ 


The subsequent enactments before the Act of 1870 passed with 
the object of regularising or improving the rural police are not 
material to this judgment. Itis sufficient to say that the system 
under which the village chotsidars as а part of the policoemachinery, 
held parcels of land as гешопегайой for their services, wherever in 
vogue, remained practically untouched until 1870. It was then that 
the necessity was felt of bringing the rural police or Yllage ач 
dars under the direct control of State. 


The preamble to the Act states the object with which it was 
enacted, 


Section І, defines chowhtdari chakran lands. It saya:— 


“The words ‘chowkeedares chakran lands’ shall mean lands which may 
have been assigned, otherwise than under a temporary settlement, for the main- 
tenance of the officer who may have been bound to keep watch In any village 
and report crime to the police, and in respect to which such officer may be at 
the time of the passing of this Act liable to render service to a zemindar.” 


The Act then lays down rules for the constitution of village 
punchayels or committees whose powers and duties are defined jn 
considerable detail, In Part II it proceeds to deal with the chowsi- 
dari chakran lands. 


Sections 48, 49 and 50, form the most material provisions of the 
Statute for the purposes of the present discussion. 

. They run as follows: :— 

“XLVIII, АН chowkeedaree chakran lands before the passing of this Act 
assigned for the benefit of any village in which a puuchayet shall be appointed, 
shall be transferred in manner and subject as herein-after mentioned to the 
zamindar of the estate or tenure within which may be situate such lands, 

‘XLIX. АЦ lands so transferred shall be subject toan assessment which 
shall be fixed at one-half of the annual value of such land according to the aver- 
age rates of letting, land similarin quality in the neighbourhood of such land, 
and such assessment shall be made by the punchayet of the village. 

“L. Such assessment when made by the punchayet shall be submitted to 
the collector of the district, and he or any other officer exercising the powers 
of a collector by him thereunto appointed may approve or revise and approve 
the same (provided that it shall be lawful for the zemindar to contestthe assess. 
ment before Н із so approved), and after such approval the collector of th’ 
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district shall, by an order under his hand in the form {n Schedule (C), transfer’ Р. C, 
to such semindar such land subject to the assessment so approved,” oie 


Section 51 declares that the order of transfer made under sec- 
tion 50 shall operate to transfer the land to such zemindar subject to 9: 
the assessment and subject to the rights of third parties. Kirtibas, 

Section 53 deolares that the amonnt of the assessment shall be Mr. Ameer Ali. 
&ep:rmanent charge on the land; and the subsequent sections pro- mac 
vide how it is to be realised In case of default of payment. 

Section 58 empowers the Lleutenant-Governor to appoint com- 
missions “ to ascertain and determine";— 

“the chowkfhedareo chakran lands and other lands before the passing of this 
Act assigned for the maintenance of an officer to keep watch in any village 
and to report crime to the police In such district.” 

But for the gpntentions, to which their Lordships will advert later, 
that have been advanced on behalf of the appellant, the Secretary 
of State for India, it would not have been necessary to give in exténso 
the above sections. 


a 
Secretary of State 


Act VI of 1870 (B.C.) was, when enacted, not introduced into 
Orissa; its operation was confined to Bengal where the category 
of lands referred to in Lord Kingsdown's judgment largely existed. 


In 1899, the Act was, by a resolution of the Government of 
Bengal, dated the gth of February 1897, extended to Orissa. 


It appears that the plaintiffs, ths zemindar3 of Sukinda and 
Madhupur respectively, in discharge of the duties imposed on them 
by their галай; to maintain peace and order within their estates, 
retained in their service a large number of chowsidars whom, accord- 
ing to the custom of the country, in lieu of wages they remunerated 
by grants of land. A register of these chowkidars was kept in the 
semindari office, and it would appear that in the appointment 
of the ehowkidars in more than one instance the Government pollce 
officer had a voice. But the records show that the remindar often 
changed the lands held by these men, and resumed what he 
considered to be in excess of thelr requirements. 

Such was the condition of affairs in these two semindaries when 
the Act was made applicable to. Orissa. 

Shortly after its extension the Collector of Cuttack District 

~ proceeded to apply its provisions to the lands held by the chowki- 
dars or Sukindah and Madhupur respectively, on the ground that 
they were Chowhidari ohakran lands within the meaning of the 
Act The plaintiffs protested strongly. against his proceedings: 
whilst expressing their willingness to submit to any reasonable 


, 
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Tus contribution that might be required of them for the payment of the 

1914. chowkidars who wére to be appointed under the new system, they 
S i e State took exceptions to the Collector's attempts to resume and аззевв or 
re-assess their lands, and to transfer the same to them. Their 
rius objections were rejected, and the lands were then attached and put up 
Mr, Ameer- Ali. to gale under the provisions of sections 54 & 55 of the Act. 

n The plaintiffs thereupon brought these actions in the Court ef 
the Subordinate Judge of Cuttack, in substance, for a declaration 
that the Act did not apply to the lands in sult, and for an injunction 
restraining the defendant appellant from interfering with them. 

The two suits were tried by two different Subordinate Judges, 
who affirming the contention of the*Collector that the lands in dispute 

. were Chowkidari ohakran lands, dismissed the actions. On appeal, 
the High Court of Bengal, after an exhaustive examination of the 
subject, reversed the decisions of the first Court dnd granted the 
plaintiffs the relief they sought. 

The Secretary of State for India in Council has appealed in both 
actlons ; and it has been contended on his behalf that the learned 
Judges of the High Court were in error in referring to the previous 
legislation In order to construe Act VI. of 1870 (B.C); that the 
Act was applicable to all lands whether “ assigned" by Government 
or by the zemindar for the maintenance of chowhidare ; and that the 
onus was on the plaintiffs to show that they were not Chowkidari~ 
chakran lands. | 

Their Lordships think that this argument proceeds on a mani- 
fest fallacy, The lands in dispute admittedly lie within the ambit 
of the estates settled with the plaintiffs’ ancestors. 

The appellants are the zemindars and “ ав such they have the 
prima facie title,’ to use the language of this Board in the well 
known Case of Rajah Sahib Perhiad Sein (1), to the full enjoyment 
of every parcel of land within their semindaries for which they ‘pay 
revenue to Government. 

It resta on the defendant to show that when the semindaries 
were confirmed to the plaintiffs’ ancestors it was subject tq reserva- 
tions in respect of any land which gave Government the power of 
resuming and assessing it. That олы; the defendant has not dis- 
charged ; im fact it is not now contended for him that there was any 
such reservation. The power of resumption was, as already re- 
marked, reserved by Government by the old Regulations in res- 
pect of lands which had been set apart by the vemindars with 
its permission or under its authority, 

(1869) 12 M. I. А. 292 (331). 


s. 
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In Regulation I. of 1793 the word used Is “ appropriated” ; in P. C, 
Regulation XIII. of 1805, the expression “ assigned " is employed ; BO 
butin both statutes the characteristics of the grants under which ved 
the lands were held depend on the implied authorisation of the sio Ad ax 
Government which excluded them from consideration in the adjust- sse 
ment of the jawa of the Mahal. In the present case the defendant Mr. Ameer Ali, 

falled to show that any parcel of land was not taken into account T 
in fixing the rent respectively payable by the plaintiffs, nor that 
there was any obligation on the part of the plaintiffs to make such 
grants The only obligation on them was to maintain peace and 
order within their semixdaries. They entertained the services of 
Chowkidars for whose maintenance they allotted from time to time 
certain lands of their own free will, The mere fact that soms 
appointments were made with the approval of a Government officer. 
cannot alter the nature of the grants. 

In their Lordships’ opinion the word “ assigned" in the definition 
section of Act VI of 1870 (B.C.) means lands ''assigned" by 
Government or appropriated under Из authority or with its per- 
mission. Notonly does the form of the “ Transterring Order’ in 
Schedule C of the Act clearly show that the expression “ assigned" 
is applled to lands “ assigned ” by Government, as explained above, 
for the maintenance of the Chowkidars and in respect of which 
they reserved the right to resume and transfer to the xemindar 
subject to an additional assessment ; but the resolution by which 
the Act was extended to Orissa leaves no possibility for doubt what 
the Government understood the Act to mean. Their Lordships do 
not propose to burden their judgment with long quotations from 
this interesting document ; they oaly wish to refer to two passages 
which appear to them to place the matter beyond doubt, In one 
place the Lieutenant-Governor after reviewing the whole subject 
says :— - 

ч As already remarked, the Chowkidari Jagirs are State grants. They are 
excluded In the temporarily-settled estates from the settlements made with the 
xamindars, while in the permanently-settled estates they cannot Бе legally 
interfered with by the zamindars. The latter have thus in both classes of 
estates no connection with the [agir lands, aud the Lleatenant-Governor accepts 
the view that they are under no obligation to furnish lands or otherwise spe- 
clally provide for the maintenance of the Chowkidars. Their lability is to 
contribute to any funds ralsed in the same manner as other residents of the 


villages. Nor is it bindlog on the Government to continue the [agir grants 
for all time.” i 


In the orders that are passed, a distinction ia made with regard 
to the Chowkidari holdings in the temporarily settled tracts, and those 
situated In “ permanently settled estates.” 

6 


1914. 
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' With regard to these it is declared that on resumptiog," the 
holdings should be included in the estates within which they lie, and 
form part of Its assets in the future," 

Nothing can Бе clearer in thelr Lordships’ 
was designed to deal with lands which, although lying within a 
Mahal, did not form a part of its assets, which is not the case with 
the semisdaries of Sukinda and Madhupur. : 

Their Lordships are of opinion that the judgments and decrees 
ofthe High Court should be affirmed and these appeals dismissed 
with costs, And they will humbly advise His Majesty accordingly. 

The Solicitor, India Ofice—Solicttor for the  ppellante 

Barrow, Rogers & Nevill.—Solicitors for the Respondent. 

J M. P 
Appeals dismissed. 


APPELLATE CIVIL. 





Before Mr. Justice Coxe and Mr, Унике N. Chatterjea, 


MADAN MOHAN JIU THAKUR, sv ais SEEBAIT 
BENODE BEHARI PATNAIK AND OTHERS. 
?, 
MANMATHA NATH BOSE.* 


Shebait-—Properly, if debutter and inalienabe—Burdeu of proof—Property 
usually called debutter—Second appeal—Civil Procedure Code (Act V of 
1908), Sec. гоо —Document, misconstruction of —Robohari, dealing with 
assessment, tf document of title, 


Shebaits, who themselves sold property said to belong to an Idol as their 
own, cannot іп a sult to recover the same as inalienable, content themselves 
with showing that the property was usually called debutfer, and throw on thelr 
opponebts the task of proving that there had been no dedication. The fact 
that property Is called debuéter is evidence, in thelr favour, but it does not 


relieve them of the. whole burden of proving that the land was dedicated and is 
inallenable, 


The lower appellate Court's decision that the burden of proof has not been 
discharged, cannot be attacked іп second appeal 


* Appeal from Appellate Decree No. 584 of 1909, against the decree of 
Babu Satya Charan Gangull, Additional Subordinate Judge of Cuttack, dated 
the 22nd December, 1508, reversing that of Babu Debendra Nath Sarkar, the 
Munsiff of Bhadrak, dated the arst January, 1907. 


view that the Act’ 
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Misconstruction of a document із not ground for а second appeal, if the 
document is merely a plece of evidence dnd not a document of title," 


Roboharies which did not deal with the rights of the 140] to the disputed 
land but with the right ОЁ assessment of rent orrevenue, are merely evidence 
and not evidence of title. 

Maganlal v. Doski Mulji (1) distinguished, 

Nimays v. Yogendro (2), Gobinda v. Debendra (3) and Madhud v. Srimati 
Rani Sarat Kumari (4) referred to. 

Appeal by the Plalntiffs. 

Suit for ejectment. 

The material facts and arguments appear from the judgment. 

Babu Brojendra Nath Ohatserjee for the Appellant, 

Babu Baidya Nath Dutt for the Respondent. 

The following judgments were delivered : 


Coxe J.—This appeal arises out of a sult brought by the 
shebaits of Thakur Madan Mohan Jiu for recovery of possession 
of certain lands, which they allege to be the property of the 1401. 
The sult was decreed by the Court of first instance but dismissed 
on appeal, and the plaintiffs appeal to this Court. 


The learned Subordinate Judge in appeal held that the plaintiffs 
had failed to prove that the land in suit was absolutely dedicated to 
the idol, or that it was inalienable. He consequently held that the 
sales, by which the property had been lost to the idol, could not be 
set aside, and that the sult for recovery of the land must there- 
fore fail. 


On behalf of the plaintiffs it is urged (1) that the conclusions of 
the appellate Court are not warranted by the facts found, (ii) that the 
burden of proof has been wrongly placed on the plainuffs, (iii) that 
' even if the findings of the lower appellate Court are correct still the 
property is not freely alienable, and (iv) that the finding with regard 
to limitation is wrong. 

As to the first point it resolves itself really into a plea that the 
lower appellate Court has not dealt rightly with the robokaries 
which have been marked 3 and 4. The sanads by which the endow- 
ment із said to have been made аге not forthcoming. Thelr validity, 
however, was inquired Into in 1842 and these robokarles gre the 
‘decisions of the revenue authorities on the point. In them the sanads 


“See also Baslul Karim v. Satis Chandra Giri (1911) 13 C. L, J. 418— 
Rep.] | 


(1) (1901) I. L, R. ag Bom, 631. (2) (1874) at W. R. 365. 
(3) (1907) 12 С. W. N, 98. (4) (тото) 15 C. W. М. 126. 
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are referred to and one of them is found to be valid. The proceed- 

ing Is described as one between Government as plaintiff and the idol, 

by its marfatdars, as defendant. The lower appellate Court holds: 
that these documents do not establish that the land was absolutely 

dedicated to the Thakur. 


Assuming that the learned Subordinate Judge has misconstruede 
the effect of these documents the question arises whether this mis- 
construction can be rectified in second appeal. The authorities 
show that such misconstruction cannot justify Interference in second 
appeal, if the document is merely a piece of evidence, and not a 
document of title. It is argued that these robokaries are equivalent 
to decrees, establishing the dedication of the property to the idol 
and may therefore, be regarded as documents of title. But clearly 
the right of the idol to the land was not in contríversy in those 
proceedings. All that the plaintiff in those proceedings was interested 
in claiming was that the land, whether it belonged to the idol or not, 
was subject to the assessment of rent or revenue. In these circums- 
tances it seems to me that the decision cannot be regarded asa 
document of title. The case of Maganlal v. Doshi Mulji (1) which 
has been referred to, is quite distinguishable as that was a case of a 
grant, not by a third person, but by Government Itself. The cases 
of Nimaye Chara Puietiundes +. Yogemdro Nath Banerjee (2); 
Gobinda Kumar Roy Chowdhury у. Debendra Kumar Roy Chow- 
dhury (3), Madhub Chandra Bera v. Srimati Rani Sarat Kumari 
Debi (4), on the other hand, support the view that these documents 
are merely evidence, and that being so the fact that the learned 
Subordinate Judge has not given them their proper effect, if that ів 
the case, will not justify Interference in the second appeal. 


There is no substance, in my opinion, in the second point, The 
learned Subordinate Judge is quite right in saying that the plaintiffs 
were bound to prove that the property was dedicated to the idol and 
was inalienable, It is argued however that, as the defendants admit 
that the property was nominally debuttar, it was incumbent on them 
to prove that It was not really debuttar. This however is notin my 


opinion a correct view. It would lead to much injustice if it were 


held that shebaits, who have themselves sold property said to belong 
to an idol as their own, could in a suit to recover the property as in- 
alienable content themselves with showing that the property was usual- 
ly called debuttar, and throw on their opponents the almost impossible 


(1) (1901) I. L.R. 25 Bom. 631. (а) (1874) 21 W. К. 365. 
(841907) ›2 C. W N, 98 (4) (1910) 15 С W. N, 126. 
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task of proving the negatlve,namely that there had been no dedication. Civic. 
The fact that’ property is called debuttar is doubtless evidence in the 1911. 
. ы! reme 
plaintiffs’ favour, but it does not relieve them of the whole burden ie nites 


of proving that the land was dedicated and Is inalienable. More- 


7. 
over this plea ів not really a plea that the burden of proof has Manmatha Nath. 


been misplaced, buta complaint that the lower appellate Court Coan F. 
"is wrong in holding that it has not been discharged, and that is a DEN 
point for that Court and not for us to decide. 


The third point is based on certain remarks in the leamed 
Subordinate Judge’s judgment as to whatthe real nature of the 
alleged endowment may have heen. It is argued that if these con- 
jectures be correct, still the property would not be alienable. This 
argument seems to me of very doubtful validity, but even i£ it were 
accepted it weuld not avall the present appellants, because it із 
quite clear that these are mere conjectures of the learned Sudordi- 
nate Judge, and not findings on which the decision is based. 

In the view thatI take of the case itis unnecessary to decide 
the question of limitation, 


In my opinion, therefore, all the points taken fail and the appeal 
‘must be dismissed with costs. 
N. Chatterjea, J.—I agree. 
A. T. M. 
Appeal dismissed. 





Before Sir Atulosh Mookerjee, Knight Fudge, and Mr. Justice 
Beacher oft. 


RAJA MAKUND DEB 





Суу. 
v. рине 
GOPI NATH SAHU AND отнкйз,* is 
Second appeal—Document, construction of—Legal affect. May, зб, 
Unless there is a question of the legal effect of а deed which may be 1013. 
treated as а document of title or embodies a contract or із the foundation of April, 34, 25. 
the suit, there can be no second appeal, А second appeal is not admissible a 


merely because some portion of the evidence is lo writing of which the meaning 
has been mistaken by the lower appellate Court, 
Nowbut Singh v Ckuiter Dharee Singh (1) followed. 
* Appeal from Appellate Decree No, 1860 of gio against the decree о ` 
R. L. Ross Esq., District Judge of Cuttack, dated the 19th February, 1910, 
affirming that of Baba Jogendra Nath Mookerjee, Subordinate Judge of Cuttack 
dated the aist September, 1908, 


(1) (1873г) W. R, aaa, 
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Appeal by the Plaintiff. 


2 


Sultfor declaration of title to land and for ejectment of the. 
defendants or in the alternative, for assessment of fair rent payable 
by them. 


The defendant contended that as they were permanent tenure-* 
holders under the plaintiff, they were not liable to be ejected and 
their rent were also not liable to enhancement. The Courts below 
concurrently dismissed the suit. The lower appellate Court held that 
there was à strong body of documentary evidence to show that the 
defendants and their predecessors һай been continuously recognised 
as holders of a permanent tenure from before 1837 and that there 
was no relevant evidence inconsistent with the existence of the 
tenure, 


Mr. B. Chakracarti (with him Babus Narendra Chandra Bose, 
Suresh Chandra Chakravarti, and Charu Chandra Biswas) for ‘the 
Appellants:—The appeal involves a question of law, The 
meaning of a document may be a question of fact, but inferences 
to be drawn from that fact with regard to the rights of parties 
are questions of law. Such inferences drawn by lower Courts are 
subject to revision by the High Court in second appeal. See" Chate- 
нау v. Brasilian Submarine Telegraph Company (т), per Lindley J: 
“The effect of the words is a question of law." Refers also to Servaji 
Vijaya Raghxnadha Valoji Kristnan Gopalar wv. Chiuna Nayana 
Chetti (2); Rajah Nilmoni Singh v. Kirti Chunder Chowdhury (3); 
Chockalingam Pillai у. Mayandi Chettiar (4). This last case is 
important, because there the question was whether a tenure was а 
permanent one or not, and the High Court set aside the decision of 
the lower appellate Court, coming to the conclusion, upon the 
construction of a number of documents similar to those in the 
present case, that the tenure was permanent, holding that the 
inference to be drawn from a document was a question of law. 
The case went on appeal to the Privy Council, and though the Privy 
Council on the construction of the documents held that the tenure 
was not permanent, their Lordships affirmed the, High Court’s 
competency to deal with the matter as a question of lav. Mayan ti 
Chettiyar v. Chokkalingam Pillai (5). See also Raja Rampal Singh 


(1) (1891) 1 О. B. 79 (84-85). (2) (1864) 10 M. I. А. 151 (164), 


(3) (1853) L. R. 20 I A., 95 (97). (4) (1896) 1. L. R. 19 Mad. 485 (493). 
(5) (1903) I. L. R. a7 Mad. 291 (P. C). 
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v. Balbhaddur Singh (1) ; Krishna Kishore Neogi v. Mir Mahomed 
Ali (а); SUE 

[Mookerjee, J.—Draws attention to Basil Karim ү. Sais 
Chandra Girt (3).] Р 

Refers also to Dursun Singh v. Durbijoy Singh (4); and Maña- 
rani Chaprasi у. Telamuddin Khan (5); Rajaram v. Ganesh Hari 
Rarkhanis (6). The latest Privy Council decision on which I rely 
is Lala Fateh Chand v. Rani Килеп Kunwar (7). 


As for the case of Љон Singh v. Chutter Dharee (8), I submit, 
first, that the general question of law as to documents was unneces- 
sary for theedecision of the case, and hence the observation of Couch 
C. J. was a mere obiter diclum, and secondly, that as a general state- 
ment of law, it was too wide, if the learned Judges purported to hold 
that the legal effect of a document was not a question of law. 


(Mookerjee, J.—Of course if they held that, they would be 
contradicting themselves.] 


Therefore, what they did say was confined only {о the meaning 
of the words in a document. 


In the present case I accept the findings of the learned Judge us 
to the robokari of 1841 or the BAowria paper of 1837, but submit 
that he has not drawn the right inference from them, because in 1841 
Parameshwar Pradhan was the /Ma/gusar and the Government was 
in vacant possession. As for the two judgments, which the learned 
Judge says are not admissible уна adjudication, I also submit he 
has not drawn the proper legal inference from them. They show that 
the right was asserted but negatived by those two judgments. 

[Mookerjee, J.—Or, it was unsuccessfully asserted.] 

No: asserted and negatived. Refers also to the two rent-recelpts, 
Exs. 16 and 17. 

Finally, I submit the tenure was partitioned in 1896 into two 
tenures, and so you cannot apply to them the incidents of the tenure 


in 1837. On the point, see Udiy Chandra Raji v. Nripendra 


Narayan Bhup (9); and Mulluk Chand Dass v. Satish Chandra 
Das (10). 


(1) (1902) 6 С. W. N. 849 (854) P. C.. (а) (1899) 3 C. W. N. 255, 
(3) (1911) 13 С, L. J. 418, (4) (1909) 9 C-L. J. баз (631.) 
65) (1911) 15 C. L. J. 220 ; 16 C. W. N. 567. 

(6) (1895) I, L, R. at Bom. 91 (94) 

(7) (1912) L. К. 39 I. А. 247 (355) ; ILL R. 34 All 579; 17 C. L. ] т. 
(8) (1873) 19 W. К. 22a.. 

(9) (1909) 13 C. W. М, 410 (го) (1909) 14 C, W. N. gas. 
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` Babu Ram Chandra Masumdar for the Respondents was not 
called upon. С. A. Y. 


n 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff In & suit 
for declaration of title to land and for ejectment of the defendants 
or, In the alternative, for assessment of fair rent payable by them. 
The .defendants resisted the claim for ejectment, and contended 
that as they were permanent tenure-holders under the plaintiff, the 
rent was not liable to enhancement, The Courts below have con- 
currently dismissed the suit. The District Judge has held that there 
was a strong body of documentary evidence to show that «he defen- 
dants and their predecessors had bedh continuously recognised as 
holders of a permanent tenure from befors 1837 and that there 
was no relevant evidence inconsistent with the existence of the tenure. 
The nature of the documentary evidence, upon which the Courts 
below have relied, may be briefly described. The first piece of docu- 
mentary evidence in order of time іва settlement fleld book dated 
the 10th February, 1837 In which it is recorded that village Satrapur, 
now in dispute, was held by the predecessors of the defendanis as 
mokaddams. The term mokaddam ів applied to the interest of those 
who collected rent under Mahomedan rulers. The uss of the word 
in the particular document in this sense is confirmed by the description 
of the predecessors of the defendants, as malgurardar or sarbarakar in 
a settlement robokari dated the 3oth April, 1841. The Courts below 
have concurrently held that these documents, prepared at a time when 
there was apparently no dispute between the parties, furnished 
valuable evidence of a mokaddami tenure ín the village in suit, which 
was in existence 7o years before the commencement of this litigation, 
and was held at the time by persons now represented by the defen- 
dants, The Courts below have also relled on two judgments. 
original and appellate, dated the a8th May and soth November, 
1839, respectively, passed in а suit in which the existence of 
the mokaddami tenure was asserted though unsuccessfully. The 
next document is a sale-certificate dated the тїїһ August, 1353 
by which the sarbarakari tenure was sold їп executlon of a decree 
and was purchased by the ancestor of the defendants. Next year, 
the predecessor of the plaintiff, in execution of a decree for arrears 
of rent against the original holders of the sarbarakari tenure, attached 
the property and got a sale proclamation issued on the 27th April, 
1854. The sale was apparently ‘averted by the purchaser at the prior 
execution sale, and he and his successors continued in occupation 


Vor. XXI.] HIGH COURT. 


of the tenure by payment of rent to the predecessors of the 


plaintif, In 1894 the holders of the tenure effected a partition 
of the lands under an award of arbitrators dated the 28th December, 
1894. The tenure was divided {nto two unequal shares, with differ- 
ent rentals, and this subdivision was sanctioned by а robakari dated 
the 7th September 1896 signed by the manager of the plaintiff 
lapdlord. Lastly in 1897 the defendants, who are the present holders 
of the two fragments of the original tenure, were recorded in the 
settlement proceedings as sarbarakars. Ona review of this evid- 
ence, supplemented by oral evidence of possession and payment 
of rent, the Courts below have held that the tenure set up by the de- 
fendants had a lawful origin and a феа! existence from before 1837, 
and that thsy are not trespassers but permanent tenure-holders. On 
second appeal, an earnest endeavour has been made to assall this 
finding on the gr&und that it із based on an erroneous construction 
of the documentary evidence on the record. In our opinion, no 
question of construction of documents, such аз may be raised and 
examined Їп an appeal from appellate decree, arises in the present 
case ; butasthe contrary view has been strenuously supported, it 
is desirable to reiterate the principle applicable to cases of this 
character. 


In the case of Mowbut Singh v. Chuiler Dharee Singh (1) Sir 
Richard Couch C. J. lald down the fundamental principle that the 
misconstruction of a document which is the foundation of the suit, 
being in the nature of a contract ora document of title, isa ground 
of special appeal ; but special appeal does not lie because of a mis- 
take as to the meaning of some portion of the evidence which is in 
writing, if it is connected with other evidence affecting its oonstruc- 
tion. This view was possibly not quite in harmony with that indicated 
in /аНа Imrit Lall v. Mahomed LallsamaA (а), but is in accord with 
the rule laid down in Udi7 Narain v. Maheswar Buz(3), Himmul Ali v. 
Nyamutoollah (4) and Bungshee Dhur v. MudAoosoodwn (5). No useful 
purpose would be served by a detailed examination of all the cases 
In which the rule laid down by Sir Richard Couch has been strictly 
applied, but reference may be made, amongst other cases, to the deci- 
sions in Shid Chandra v. Chandra Narain (6), Ananda v. Parbati (7), 
Dursss v. Durbijoy (8), Braja Mohan v. thahur Das (9), Вазѓні 


(1) (1873) 19 W. R. 222. (а) (1872): W. R 117. 
(3) )1867) Agra Н. C. F. B. 32. (4) (1873) әз W. R. aso. 
(5) (1875) эз W. R. 406. (6) (1905) I. L. R..38-Calc. 719; 1 C. L. J: aga 


(7) (1996) 4 C. L. J. 198. - (8) (1909) 9 C. L. J. баз - 
- (9) (1909) to C. L. J. 593. - 
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‘Karim v. Satis Chandra Giri (1), Benode v. Pasupatj (a), and 


Madax v. Manmatha (3), where an unsuccessful attempt was made to 
obtain a reversal of the decision of the lower appellate Court 
on the ground that it was based on а misconstruchon of document- 
ary evidence. On the other hand, in the case of Hara Sundar v. 
Basunia Kumar (4) where a question arose as to the legal effect of 
& deed of dedication of eadowed property, namely, whether the 
property became the absolute debutter of the deity or retained its 
secular character in the hands of the shebait, though subject to a 
religious charge, the matter was treated as one of law, There can, 
in our opinion, be no room for controversy as to the correctness of 
the principle which was accurately formulated by Sir Richard Couch, 
though there may have been occasionally a loose application of the 
rule. As Lindley. J., put it in CAaZenay v. Brasilian ©. Т. Соу. (5) the 
expression “construction " as applied to a document, includes two 
things, first, the meaning of the words, and, secondly, their legal effect 
or the effect which is to be given to them; the meaning of the words 
is a question of fact in all cases, whether we are dealing with a poem 
or & legal document; the effect of the words 1s a question of law. 
Consequently, where the document is of such a character that it does 
not create, modify, or extinguish the rights and obligations of the 
parties, or otherwise affect thelr status, no question of its legal effect 
arises, and, consequently, the construction of such a plece of docu- 
mentary evidence does not raise a question of law. This is well 
illustrated by several cases decided by their Lordships of thé Judicial 
Committee. In Lachman Lal v. Kanahaya Lal (6) documentary 
evidence was adduced to prove the factum of an adoption. Lord 
Shand held that the question was not one of construction of one or 
‘more deeds which would be a question of law, but was a question 
as to the effect to be given to decrees, leases and other documents 
as evidence of the fact of adoption and its consequences. Again, 
In 5ееяарета v. Chokalingam (7) where their Lordships reversed the 
decislon of the Madras High Court in Chokukingam v. Mayandi. (8) 
the question was raised whether the transaction evidenced by a 
muchilika deed was a new grant or a confirmation with modification 
of a previous grant. Sir Andrew Scoble held that this was a question 
of the legal effect of the deed on which the title of the parties rested 

(1) (1911) 13 C. L J. 418. 

(2) (1907) 13 C. W. N. 105. (3) (1911) a1 C. L J, 42. 

(4) (1904) 9 C. W. N. 154. (3) (1891) 1 Q. B. 73 (85). 

(6) (1894) L. R. 22 I, A. 51; I. L. В. аз Cale. боо 


(7) (1903) L. R. 31 L A. 83; I, L, R. a7 Mad, 291. 
(8) (1896) I. L. R. 19 Mad. 485. 
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and was a question of law, upon which their Lordships disagreed 
with the Judges of the High Court. In the case of Lala Fateh 
Chand у. Rani Ktsen Koer (1) where the question in controversy 
was, whether the plaintiffs had a proprietary title to the lands in suit, 
the construction of a Wajib-ul-arz, which had been prepared by the 
settlement authorities and which contained a record of the rights 
of the proprietors and thetenants, was treated asa question of law, on 
which their Lordships agreed with the Judges of the High Court: 
Rishan Kunwar v. Fateh Chand. (2) This case may possibly be 
regarded as fust on the borderling, because in proof of their title, 


the plaintiffs relied not only on the Wajib-ul-arz but also on other 


documentary evidence which could not be properly called documents 
of title, Besides the earlier decisions of the Judicial Committee 
in Imam AK v. Sardar, (3) Parbati у. Chandargal, (7^) Anant v. 
Lurga (5`and Lali v. Murlidhar, (6) indicate that as to some of 
the entries, at any rate, in а Wajib-ul-are, the question may be, not 
of construction in the strict sense, but only of evidentiary value. 
The case of Nilmoni v. Kirti (7) is clearly distinguishable, as the 
question there related to the limits of the power of the Judicial 
Committee Ín the hearing of ап appeal when there are concurrent find- 
ings of fact by two Indian Courts; such powers, though artificially 
restricted by well recognized rules of practice are still wider than 
those of a Court of second appeal. To putthe matter briefly, If there 
is a question of the legal effect of a deed or of a legal inference 
to be drawn from the facts found, there is a good ground of 
second appeal, This is conclusively shown by the decisions in 
Seovaji v. Chinna (8), where the question arose whether a transaction 
could be treated as a mortgage when its alleged character as a sale 
had not been established, Zachmestoar Singh v. Manwar Hossein (9) 
and Ram Gopal v. Shamskhaion (1o)where the question arose whether 
possession was of an adverse character, Rampal v. Balbkadaar (11) 


(1) (1912) L, В. 39 1. A. 247 (255); 12 C. La Je 1; L L. R. 34 АП, 579. 
(2) (1906) I. L. R., 29 All. 203. 

(3) (1898) L. К. 251. А, 161 (169); L L. К. 26. Calc. 81, 

(4) (1909) І. R. 39, 1. А 125; I. L. Ra 31 All. 457; то C. L. J. 216. 
(5) (1910) L. R. 37 I. A, 101; L L, R., ga АП, 363; 12. C. L. ]. 36 
(6) (1906) L. R, 33 1. А. 97; I, L. R. 28 All. 488; 3 C.L. J. s94- 
(7) (1823) L. R. 20 1. A. gg; ILL, R 20 Calc. 847. 

(8) (1864) 10 M. 1. А. 151 (164). 

(9) (1891) L. R. 19 I, A. 48; L L. R. то Calc. 252. 
(то) (1892) І. R. 19 I. A. 228 ; I, L. В. 20 Cale, 93. 

(11) (1902) Le R, 29 I. А. доз; I. L. К. 25 All. 1. 
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where the question arose whether knowledge of facts on the part of 
an agent could be imputed to the principal, MaAaram v. Telamuddin 
(1); Krishna Kishore v. Mir Mahomed (2); Sulatu v. Y adu Nath (3) 
Maruti v. Banubai (4) where the question arose whether a tenancy was 
of a temporary or of a permanent character, and Girdhar v. Ram Antar 
(5) where the question arose, whether a prior charge had been kepe 
alive or extinguished. The case of Rajaram v. Ganesh Hari (6) where 
the question arose, whether existence of title oould be inferred from 
acts of ownership, which was treated as a mixed question of law and 
fact, may possibly be deemed to be on the border line. We hold ac- 
cordingly that, unless there is а qué@stion of the legal effect of a deed 
which may be treated as a document of title or embodies a contract 
or is the foundation of the suit, а second appeal does not lle. A 
gecond appeal is not admissible, merely because some portion of the 
evidence is in writing of which the meaning has been mistaken by 
the lower appellate Court. Profap v. Mahendra (у); Durga v. 
Fowakir (8); Ramratan v.: Nandu (9); Lachman v. Kanahiya (10); 
Shibabashaba v. Sdugappa (11); and Hari Mohan v. Surendra Narain 
(12). In our opinion, the decislon of the District Judge does not 
involve any error of law and there is no ground for this second appeal. 
The result is that the decree of the District Judge is affirmed and 
this appeal dismissed with costs. 


Beaohoroft J.—1 agree. 
A. T, AL; C. C. B. 
Appeal dismissed. 


(4) (1911) 15 С. L, J. 220. (a) (1899) 3 C. W. N, 255. 

(3) (1904) ЗС. W. N. 774. (4) (1902) 4 Bom. L. К. Bot. 

(5) (1904) 8C. №, М. боо, (6) (1895) I. L, В. ат Bom. gr. 

(7) (1889) L. R, 16 I. А, 233; L Le R. 17 Calc, 291. 

(8) (1890) L. R, 17 L А. 122; I. 1„ К. 18 Cale, ag. 

(9) (1891) L R 19 I. А. v, I. L. R, 19 Calc. 249. 

(то) (1894) L. R, 24 I. A, 51 ; L L. Б. aa Calc. боо. 

(11) (1904) L. R. 31 I. A. 154; I. L. R. 29 Bom, 1. 

Ata) (1907) 1. К. 34 I. A. 133, IL R 34 Cale. 718; 6 C. L J. rg. 


Vor, XXl.] HIGH COURT. 
CRIMINAL REVISION, 


Before Sir Lawrence Fenkins, R. C. I. E., Chief Y ustioe, Мт. Fustios 
Fletcher and Mr. Justice Teumon. 


í FAUJDAR THAKUR 
v. 
KASI CHAUDHURY anp orBxas.* 

Criminal Procedure Code (Act V of 1898). Sec. 439—4Acqwittal, order of—Revi- 
sion—Local Government, appearance of, in support of acquittal—High 
Courts’ fomer to interfere—Ksigblished practice—Aggrieved complainant— 
Remedy, what is proper. 

High Court ought not ordinarily to exercise its revisional powers under 


section 439 ofethe Code of Criminal Procedure, and set aside an order 
of acquittal at the instance of a private prosecutor, 


The ruleisin accordance with a settled practice, and is founded on grounds 
of public interest and convenience, and ought to be adhered to. 

Heerabai ч. Framji Bhikaji (1), Tkhamdasam v. Periamma (a), In the 
matter of Sheikh Aminuddin (3), Qayyum АИ v. Fais АН (4), The 
Municipal Committee of Dacca v. Hingoo Raj (5) and the Deputy Legal Remem- 


brancer on behalf of the Gowrnment of Bengal v, Karuna Baistabi (6) referred to. 


Held furikrr, that the circumstances in the case were not such as would 
induce the Court in any event to Interfere with the order of acquittal passed 
by the Magistrate, s 

Per Senhkins C. Y.—The Court has jurisdiction to Interfere in revision with 
an acquittal, but it shoald ordinarily exarcise this jurisdiction sparingly and 
only where it is urgently demanded in the interests of public justice. It is 
always open to an aggrieved complainant to move the Government to appeal 
under section 417 of the Criminal Procedure Code, and that is the proper 
course that should be followed. 


Rakkal Das Rey v. Kailash Banu (7) distinguished and commented on. 


Per Teunon F—An alternative remedy against injustice done to injured 
complainants has been provided in section 439 of the Criminal Procedure 
Code, even where the Local Government supports the order of acquittal passed 
by the Magistrate, It may be as important to redress injustice done to com- 
plainants as in other cases to remedy the wrongs of persons unjustly con- 
demned. = 

In re an Attorney (B) referred to. 


* Criminal Revision No. 1201 of 1914, against an order of W, Н, Lewis, 
Esq., Sub-Divisional Magistrate of Samastipur, District Durbhanga, dated the 
aoth June, 1914. Б 

(1) (1890) I. L. R. 15 Bom. 349. (а) (1890) I. L, К. 14 Mad, 365. 

(3) (1902) I. L. R. a4 AIL 346, (4) (1904) I. L.R. 27 All. 359 

(5) (1882) I. L. R. 8 Calc. 895. (6) (1894) I. L. R, за Cale, 164. 

(7) (1909) 11 C. I. ] 113. (8) (1913) I. L. К. 41 Calc. 446. 
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Application for ievision under section 439 of the Code of 
Criminal Procedure, by the complainant. 


The ‘material facts and arguments will appear sufficiently from 
the judgments. 


The accused were (пей оп a charge under section 148 of the 
Indian Penal Code by the Sub-Divisional Magistrate of Samastipur, 
District Darbhanga, and were acquitted by him under section 258 of 
the Code of Criminal Procedure. Against that order of acquittal the 
complainant moved the High Court, and obtained the Rule. The 
application to set aside the acquittal wag oppoged not only by the 
accused but also by the Deputy Legal Remembrancer on behalf 
of the Crown. i 


The case first came on for hearing before His Lotdships the 
Chief Tustice and Mr. Justice Teunon, who differed In their opinions. 
The following opinions were recorded :— 


Jenkins C. J.—A charge was framed under section 148 of the 
Indian Penal Code against twenty-three persons and after a lengthy 
trial they were acquitted. The complainant thereupon applied to this 
Court for the exercise of its revisional powers under section 439 of 
the Civil Procedure Code with the result that a rule was issued in 
these terms : “ Let the record be sent for and let a Rule issue calling 
upon the District Magistrate of Durbhanga and the opposite party 
to show cause why the order of acquittal complained of should 
not be set aside and retrial ordered. Pending the disposal of the 
tule further proceedings under section 476, Criminal Procedure Code 
will be stayed.” Cause has now been shewn. 


The petition on which the Rule was made does not mention pro- 
ceedings under section 476 of the Criminal Procedure Code. 


From the judgment however it appears that the trial Magistrate 
expressed his intention to direct under section 476 of the Criminal 
Procedure Code the prosecution of Ram Khelwan Tewari under 
section 193 of the Indian Penal Code and also of two persons describ- 
ed as Faujdar and Bahadur, Though Faujdar alone was the petition- 
er the stay apparently was intended to operate in favour of all three. 


The case lasted, we have been told, about 3 months before the 
lower Court, many witnesses were examined, and an elaborate judg- 
ment was pronounced by the trial Magistrate who fully dismissed 
the voluminous evidence in the case, with the result that he came 
to а conclusion in favour of the accused on the two principal issues 
in the case. He held that the accused's party were In possession of 
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the land in dispute, and that the injuries inflicted on the complain- 
ant’s "party were & justifiable exercise of the right of defence. 


I understand that the Rule’ was granted on the ground that the 
Court was not satisfied with these conclusions, and that the interests 
of justioe required an interference with the order of acquittal. 


It is evident, however, that the conclusions of the lower Court 
must have rested largely, if not in their entirety, on the trial Magis- 
trate’s apprecíation of the evidence adduced before him. 


The only question then is whether in the proper exercise of 
its discretion the Court ought to interfere for the purpose of setting 
aside the acquittal and sending back the case for a repetition of the 
lengthy trial of the case. ° 


That we have power to interfere seems clear; but to the question 
whether we,ought to interfere I would answer in the negative. 


Section 417 of the Criminal Procedure Code enables the Local 
Government to direct the Public Prosecutor io present an appeal 
to the High Court from an order of acquittal passed by any Court 
other than a High Court. 


This provision, which first appeared in the Code of 1872, pro- 
vides the valuable safeguard that an accased cannot have his 
acquittal questioned by way of appeal except at the instance of the 
Local Government. But even with this safeguard the provision has 
met with considerable animadversion in recent times. 


In this case however the Court, so far from having the assurance 
of such a safeguard is confronted by the fact that the application 
to set aside the acquittal is opposed not only by the accused but also 
by the Deputy Legal Remembrancer on behalf of the Crown. 
And I can quite understand this opposition. The complainant and 
his companions in the theft that led to blows were obviously meire 
puppets, and the real moving spirit is this same Ram Khelawan 
Tewarl who Is described as the petitioner's master and has throughout 
been present in Court sitting behind the eminent counsel and Vakils 
who have appeared on behalf of the complainant. I will not discuss 
his merits or his frailties as disclosed by the trial Magistrate’s 
judgment, but it is apparent that this is one of a serles of unsucces- 
ful attempts to assert possession of the plece of land in dispute 
against the accused’s party. 


It has failed, but more than that it has been held that possession 


was with the accused's party and proceedings against Ram Khelawan 
Tewarl have been directed. This is а serous matter for him, and 


55и 


‘CRIMINAL. 


1914. 
€! 
Faujdar 
v. 
Kasi Chaudhury 
Fenkins, С. F. 


56 


CRIMINAL. 


—À 


1914. 
M 
Faujdar 


v. 
Kasi Chaudhury. 


Senkins, С. ў, 


THE CALCUTTA LAW JOURNAL. [Уо XXI. 


he obviously has an urgent personal interest in securing injgrfer- 
rence with the Magistrate's order. In view of all the circumstances 
before us I am convinced that the purpose of the application is not 
to secure the due administration of justice but to serve a personal end. 
This, therefore, is nota casein which the Court should (in my 
opinion) interfere, and in expressing this view I believe I am acting 
in barmony with the tendency ofthe best judicial opinion as also 
sound principle. The pronouncement of High Courts of Madras, 
Bombay and Allahabad consistently support the view that as a 
general rule it is expedient not to interfere on revision at the instance 
of a private person with an acquittal after trial by- the proper 
tribunal and that application for that pyrpose should be discouraged 
on public grounds : Thana ivan v. Perianna (1), Heerabai ч. Framji 
Bhikaji (з), Queen-Empress v. Ala Bakhsh (3), In the matter of 
Sheikh Amiruddin (4), Emperor у. Madar Bakhsh (s),°Qayyam Ali 
v. Fais Ali (6). This too was the view that prevailed in this Court 
until recent times : Zhe Municipal Committee of Dacca ч. Hingoo 
Roy (7), Deputy Legal Remembrancer v. Karuna Baistabi (8); but it is 
said that of late the matter has been differently regarded. Ifthere has 
been any conscious departure in more recent cases from the rule of 
prudence which prevailed In the authorities I have cited, I cannot 
agree with it 

Our attention has been invited to a decision in which I took 
part as though it supported the new departure: Rakhal Das Ray v. 
Kailash banu (9). laminno way impressed by the value of that 
decision. In the first place it appears that the vakil of the accused 
was not present and the decision possesses all the ingenuity of a 
judgment given without the assistance of the argument for the 
acoused. And apart from that the circumstances were exceptional. 


The error was one of pure law apparent on the face of the record 
while the offence was one under section 504; and I have always 
understood that offences of an essentially personal character such as 
defamation or insult were viewed differently for the purpose “of 
revision, and for an obvious reason. According to my understanding 
therefore this decision is of no assistance in the present case: if 
however it contravenes what I regard as the true rule of guidance 
then I do not hesitate to regard it as erroneous. 


(1) (1890) I. L. R. 14 Mad. 363. (a) (1890) I. L. R. 15 Bom. 349- 
(3) (1884) 1. L. R. 6 All. 484. (4) (1902) I. L. R. 24 AIL 346, 
(s) (1902) I. L, R. as All, 128, (6) (1904) I. L. К. 27 All. 359. 


(7) (1882) I. L. R. 8 Calc. 89s. (8) (1894) I. L. В. 23 Calc, 164, 
(9) (1909) 11 C. L. J. 113. i 
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Аз Y have already indicated I am not “prepared to say.the Court 
has no jurisdiction to interfere on revision with ‘ап: acquittal ‘but .I 
hold it should ordinarily exercise this jurisdiction sparingly antd-; only 
where it is urgently demanded in the interests of public justice, . This 
view does not leave an aggrieved complainant without remedy ; -it 
оча always be open to him to move the Government to appeal 
‘under section 417, and this- pes to me the course that should 
be followed. . - : ne 


The result, then in this c cage 5 i; that-in my —À the. Rule shóuld 
be discharged. But as I understand from my learned colleague that 
he would make the rule absolute, we are- equally divided -in opinion 
and the case with our opinions thereon must therefore be leid. before 
another judge. 


e ^ “ ome 


Teunon 7. —]n this case one Kast TS and бешге; 


others-were placed on their trial before the Sub-Divislonal Magtatrate 
of Samastipur om charges of rloting under. ка T48 and IT of 
the Indian Penal Code. ` . еа ite 


Оа. behàlf of the prosecution it is alleged.tbat on ie deat бї 
kndwn as plot No. 65 Ла village Hatharna) were 5 inherited by his 
widow Paltu, that some. г} years before thé occurrence now In ques- 
tion she removed to the house of her danghter and son-in- lag j ina 
neighbouring village called Chok Salem, and on the 4th April 1913, 
by a registered deed, sold her “Inheritance to the real complainant, 
one Ram Khelawan Tewari. Ram Khelawan, it is said, took 
possession and on the day now in | question, 15th March, 1914, sent hig 
sérvant Faujdar Thakur and six or seven labourers, with 3 bullock 
carts, to bring home the crop of aro&ar from plot-No. 65. 

The саве for the prosecution then is that while these men were 
loading the crop into the carts, the accused and others to the numbers 
of зо or 35, armed with /a/Ar and gorasas (axes), fell upon the 
party of labourers, put them to fight, atid inflicted upon mem: a chum: 
ber of Injuries. 


The medical and other evidence in fact shows that of the 7 or 8 
labourers віх were wounded, sustaining, in all, 28° injuries of which 
one is described as severs five (5) were on У беп and nine (9) 
on the back. 


In so far as dotes CINE EA IRSE 
has accepted the case for the prosecution as substantially true, He 
finds that Faujdar and his companions were unarmed and that they 
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to 
were attacked bya mob of men armed with /atĀis and ‘gorasas, and 
that this mob included the majority, if not all, of the accused placed 
on their trial. 

Не comes іо no finding asto the complicity of the individual 
accused obviously because he next proceeds to acquit -them‘all on 
the ground that, of the accused, Kas! and Narasingh (who are, 
cousins of Ramoeswar) and their sons Ramyad and Baldeo (and 
Bachu) were in possession of the field In question and ‘that they 
and thelr companions were therefore acting in the exercise of the 
right of private defence of property. 


This brings us to а consideratiofi of the defence. 


The accused have said nothing regarding either the occurrence 
or possession but have contented themselves with, pleading not 
guilty. Their case in so farlas it can be ascertained from the 
cross-examination of the prosecution witnesses and the depositions 
of the few defence witnesses examined is that Rameswar (the dec- 
eased husband of Paltu) and his brother Mahadeo were not separate, 
as is th ecase for the prosecution, but joint in mess and property, 
that Rameswar pre-deceased Mahadeo, that Mahadeo in his life time 
adopted Ram Golam the son of his cousin Kasi, that since Mahadeo's 
death some 18 years ago first Ram Golam, and, on his “death, Kasi 
on behalf of Ram Golam's minor son Chandrika has been in 
possession. 

With regard to the adoption of Ram Golam the trying Magistrate 
observes that “ this line of. defence" was dropped, and that the 
defence then resolved itself into a bare assertion of possession. 
Possibly 1 this attitude was taken up іп the course of argument, but 
in so far as the record goes possession based on the adoption of 
Ram Golam is the only case that the defence made any attempt to 
establish, There is uncontradicted evidence that Mahadeo ‘and 
Rameswar lived apart from their cousins (or second cousins) Kasi 
and Narsingh, and of possession by Narsingh and his sons (who 
P. W. 12, are again separate from Kast and hls son) since the death - 
of Mahadeo there is not a tittle of evidence on the record. 


As regards Kasi's possession the finding is based on (1) the 
estate register of mutations or changes among its tenants for the 
years 1319 to 1321 (2) a chowkidarl assessment register (3) certain 
receipts (4) an oral complaint made by Ramyad to the Manager 
‘of the Estate, (Р. W. 14) and (5) the oral evidence of three defence 
‘witnesses. 
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ТВ& prosecution, it may be observed, relies upon the same 
receipts and upon what the trying Magistrate cursorily describes as 
the ‘-Khatian ’ that is the entry in respect of plot 65 in а Record of 
Rights finally published in or about the year 1001-02. 


That entry, it may be noted here, shows that the tenants in 
possession are Mussammat Paltu and Ram Golam (adopted son.) 
Ф 


The mutation registers were produced by the defence witness 
No. 1 who describes himself as the “mutation inspector " of the 
Circle. It is significant that the defence did not call for any register 
prior to 1318; arid from this and the evidence of the witness it may 
be safely ` ее] that up to 1318 or rather 1319 the estate registers 
are in conformity with the record of rights. The change Introduced 
in 1319 was the substitution of the name of Chandrika for the 
name of his Ceceased father Ram Golam. This change, it may 
be said, in no way affected the position of the widow Paltu, and, 
т any case, as the witness says, was made without any reference to 
her or to any one interested Оп her behalf. ` 


The assessment register does not show the name of Paltu but, 
ав appears from the evidence of the witness who produces it, the 
register is based on hearsay and the absence of the widow's name 
may further be due to its belng considered that she was not Hable 
to assessment. 


Such recelpts as have been produced show that from the year 
1292 to 1308 (вау 1901-1902) the payment was made by Kasi on 
behalf of Mahadeo, that in 1908 and in 1913-1913 the payments 
were by Kashi or by Kashi's son Ramyad on behalf of Paltu and 
Ram Golam. The change in name, it із suggested by the trying 
Magistrate, is due to some change in the Mallk’s register, but that 
change was obviously due fo the record of Righte, and the каз 
are in acoordance with that record. 


. On the complaint of Ramyad to the Manager no action was 
taken; It ‘was subsequent to'the purchase of Ram Khelawan, and is 
obviously of: по more .valué than Ram Khelawan's unsuccessful 
application to the same-Manager for mutation, 


From this resumé of this portion of the evidence it is clear that, 
in coming to his finding regarding possession, "the Magistrate has 
relied on registers that are elther worthless or inadmissible, has 
misapprehended the ;ttne-significance of-the receipts produced and 
the acceptance of: sith zfecelpts by one Or more of the agnates who 
now claim pogsassion jop, thelr, own’ account, and has ‘also wholly 


overlooked thé-probativc value that, under section 104-B of the. 
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Bengal Tenancy Act, should have been given to the is in the 


“record of rights. | 
Ineed not examine the oral evidence on either side “as ilis 


‘Magistrate’ в view of this evidence (both -as' regards Paltu'g posses- 


sion and as regards the possession of Ram Khelawan subsequent to 
his purchase) has been coloured by his erroneous view. of the 
documents ‘already referred to and also by : а "prejudice against 
`Каш Khelawair bated largely’ on police тербйз wholly inadmissible 
їп evidence. ` | 


"There being nó ident of any y adoption, and that. case pum 
been’ in fact abandoned, It 18 clear that all the documentity evidence, 
and even the oral evidence adduced by the defence (vide for instance 
Pw. 3) Indicates that in зо far as prior.to Ram. Khelawan's purchase 
Kasl'and hls son Ramyad cultivated these _ fields sthey did во on 
behalf of the widow, and it is doubtless because of her complaints 
against’ them (vide eg. Def. witness 4) that she retired to Chok 
Selem and finally sold her lands to Ram Khelawan. 


On my consideration of the evidence lam therefore satisfied 
"that there arë grave. reasons for thinking that the finding | as to posses- 
ion is wrong. Та апу саве оп а finding arrived at by a ‘process. of 
Teasoning vitlated by * 50 many errors no value can be placed. . 


Even, however, if we assume that the Magistrate is right in: : his 
finding that possession was with Каз! and others, and the act of the 
‘complathant, in removing € or seeking to remove the crops “constituted 
‘the’ offence Of théft we have next to consider whether the Magistrate 
"Нав adequately dealt with the further questions ы the right 
of pinis defence. ` 


302: deae аео slide ess is this:- “As the shannah is no 
legs than -6 miles from the place of occurrence, Ganouri Lal Dag v. 
The Quoon Empress (1) must clearly- be distinguished. — Pusohkowrt 
v. Quern Empress (2) is followed. In that case it was held that if 
accused were rightfully in possession of the land and. found It 
necessary to protect themselves from aggression on the part of 
another body of men, they -were-just{fied in taking such. precautions 
as they thought were required and using such force or violence as 
тв necessary fo prevent the aggression. This dir dd to the cir- 
Cumstanoes of the case.” . oe - ul 

; This judgment does not dw that Н was present іо Ње mind of 
the Magistrate that the burden of proving ‘circumstances bringing 
100-0689) I. L ^R. 16 Gale. зоб (а) (1897) LL. R. 34 Calo 686 ° 


s. rp Xt 
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‘the cage within the general exception contained in section 96 of: the 
Indian Penal Code was upon the-accused. It further does not show 
that he had any due regard to the restrictions placed. upon the exer- 
cise of the right of private defence by the зга and ath, clauses of 
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section 99. True he says the /йалнай is six miles off but he makes Kasi Chaudhury. 


no reference to Daffadars and Chaukidars of yhom one, it is in 

• evidence, lives ` not more than 10 bighas’ from the field In dispute 
He has not adverted to his own finding that Faujdar and his’ 6 огу 
companions were: unarmed, nor, во far ‘di, áppears has he ‘taken 
into. consid erktion the "number: df: persons Injuréd and the number 
and positigii of the injuries Sugtalried. "He does not” appear io have 
inquired whether for Instance the injuries’ on the’ back, were: caused 
on the exercise of the right ‘of private defence, nor has he made 
any endeavour to ascertain which’ of the &ccüsed Já responsible for 
'speclfic, injurigs. Even if some of the accused have succeeded in 
bringing’ themselves within the exception it does ‘not follow that. all 
havé done so. 


| For Dee raion I am satisfied that бек ‘ha keane ре 
trial of this case, and I should therofore set aside the order of 
acquittal in the сазе of each of the accused and. direct that they’ be 
retried before another Magistrate Ín accordance with law.. 2... 


Vx has been urged before us, “that inasmuch, as under rds Mm 
of the Code the. right. to present, an appeal against an gcquittal is 
vested in. the Local Government, and in the. Local Government alone, 
and inasmuch аз, the . Local Government, so far from appealing, 
has appeared - through its accredited representative in' support of 
the Magistrate’s judgment we ought not, at the Instance of a private 
"complainant, to interfere with or disturb the present order of acquit- 
tal. But,’ doubtless -for good reasons, the Legislature has по 
consütuted the Local Government the sole arbiter in these matters. 
An alternative remedy against injustice done to injured complainants 
has been provided Та section 439 of the Code (I need.not here refer 
to the charter), ‘and even where, as In this case, the, Local Govern- 
ment has taken the unusual course, in my experlence.the unprece- 
dented course, of appearing to justify what із prima facie. riotous 
behaviour, it is conceded that we have ample jurisdiction to interfere 
and remed} the wrong if wrong has been done. It has indeed been 
faintly suggested on behalf of the accused that by proceeding ` ünder 
section 494 of the Code the Lócal Government may nullify any order 
„this Court may make. But this suggestion has not come from learned 
counsel appearing on behalf of the Local ' Government, dc ds? not 
to be anticipated that the Local Government will take this course, 
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and we need not therefore at the proserit stage consider whethtr the 
Judge's order of consent predicated by section 494 is not again an 
order subject to the revisional jurisdiction of this Court. 


The question thus becomes one not of jurisdiction but of discre- 
tion and as to the manner in. which discretion should be exercised 
a large number of decided cases, of which the cases reported in. 
Heerabai v. Framji Вај ( (i),.. Zhandavan v. Perianna (2), Queen- 
Empress v. Ala Bakhsh. 8), and The Municipal Committe of 
Расса v. Hingoo Кау (a are examples, have been.clted before us. But 
with all deference to the learned’ and experienced Judges who decided 
these cases I am not pressed by.their, decisions por do Į “Consider it 
necessary to determine whether the present. сазе does. not. fall within 
one or other of the rules or general. principles therein’ enunciated, 
The enactment has set up no “arg. oF limjis . До our .discretlon. 
That being so this discretion. cannot be fettered, by judicial decision, 
and Ín this connection i£ Їз вий ent to cite the observations of His 
Lordship the Chlef Justice to be found in the case “of “ In re ая 
Alforney” (s). Е The весной ів “ expressed і in the widest téfms and 
vests In the Court an absolute and unqualified discretion. Not one 
jot or tittle can be taken away from or added to the plain and 
express provisions of the Legislature by any decision of the Court ; 
nor can the discretlón- vested by the section in the Court be ‘сгу- 
stallised. or restricted by any series of cases ; ít remains free and, 
untrammelled tu be fairly exercised according to the' exigencies of 
each case.” With these observations I am in entire agreement and, 
in my opinion, they are equally apposite to the section now under 
consideration, аз to-the section then іп question. 

' In the interests of public justice it may, in certain cases, in my 
opinion, be as importarit to redress injustice done to complainants 
as in other cases to remedy the wrongs of person’ unjustly соп: 
demned. In the view T have taken of this case and for the reasons 
I have given justice'in my opinion demands that there should be a 


‘retrial, I should therefore as I have already stated set aside the 


order of acquittal and direct that the accused be retried by another 
Magistrate in accordance with law. ` 


Their Lordships having differed, the case was referred to Mr. 
Justice Fletcher. 


Babu Debendra Narain Bhastasharyya for the РТР 

(1) (1890) I. L, К. 15 Bom. 349. (а) (1890) 1. L. R. 14 Mad 365. 

(3) (1884) 1. L- R. 6 All, 484 (4) (1882) L L. К, 8 Calc. 895, 
| (5) (1913) I. L. R 41 Calc. 446 
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Babu бонг Chandra Pal for the opposite party. ` 
Mr. Sultan Ahmed (Deputy Lagal Remembrancer) for the Crown. 


' C. А, Y. 

Fletcher J.—This case has been laid, before me under the 
provisions of section 429 read with section 439 of the Code of 
Criminal Procedure, owing to there being a difference of opinion 
Between the learned Chief Justice and Teunon J. before whom the 
case came. Twenty three persons were charged with having com- 
mitted an offence punishable under section 148 of the Indian Репа] 
Code. 

After a*trial which lasted, about 3 months the Magistrate 
acquitted all the accused. An application was then made to this 
Court to set aside the acquittal and to direct a retrial That 
application came ол .before Sharfuddin and Teunon JJ. who 
issued a Rule on the opposite party to show cause why the 
order of acquittal should not be set aside and a retrial ordered. The 
Rule subsequently came on for hearing before the learned Chief 
Justico.and Teunon J who differed in opinion—the Chief Justice 
being of opinion that the Rule ought to be discharged, whilst 
Teunon J, was of opinion that the Rule should be made absolute. 

The application.to set aside the order of acquittal is opposed 
both by the accused and by the Local Government. 

The present application raises a point of considerable public 
importance namely ought the Court ordinarily to exercise the powers 
which it undoubtedly has under section 439 of the Code of Criminal 
Procédure to set aside ‘an order of acquittal at the: instance. of a 
private prosecutor ? All the High Courts in India have for many 
years past consistently held that they ought not so to do. it will 
be sufficient, if I give references to the reported cases in support 
of this proposition. They are reported in Quen Empress у. Shekh 
Saheb Badrudin (1), Heerabai у. Famji Bhikaji (3), Thandavan v. 
Perianna (3) Queen Empress у. Ala Bukhsh (4), Queen Ernprees v. 
Prag Dat (5), In the matter of Sheikh Aminuddin (6) Quayyum Ali v. 
Fais Ali (7) The Municipal Commiltee of Dacca у. Hingoo 
Raj (8) and Deputy Legal Uemembrancer ү. Karuna Baistabi (9). 
The learned Chief Justice was of opinion that the settled practice of 
the Courts founded on a sound Judicial opinion and public grounds 
should be adhered to. 

(1) (1883; L L. К. В Bom 197. (5) (1858) I. L R ao All. 459. 
` (a) (1890) I'L. R. 15 Bom. 349. (6) (1902) I. L. R. 24 All. 345. 

(3) (1890) I. L. R. 14 Mad. 363. (7) (1924) I. L- К. 27 All. 359. 

(4) (1884) 1, L, R, 6 АП, 484. (8) (1882) I. L. R. 8. Calc. 805, 

(9) (1894) L 1„ К. aa Cale, 164. 
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Teunon J. on the other hand was of opinion that as енор. 439 of 
the Code of Criminal Procedure is drawn in the widest terms no pre- 
vious decisions could in any manner fetter the way in which the 
Court should exercise thd discretion vested ій 11% under the section. 
In support of this view Teunon J. referred to certain remarks of the 
Chief-Justice in the caso Zw re ая Afformey (1). But with.all due, 
respeot to the learned Judge those remarks of the learned Chief 
justice.do not affect'the point under consideration. The -Deputy 
Legal Remembrancer informed me that some 4 or 5 Rules have of 
recent times been granted by this Court on applications by private 
prosecutors to set aside orders of acquittal. · Не however also in- 
formed me that all thes Rules excepting- опе were granted -by the 
Bench which granted the Rule in the preżent case.. That cannot, Їп 
tay opinion, be taken ad casting doubt бп the well-esmblished’ ‘rule 
adhered to bothin this Court and in the other High Courts іш India 
over a long series of убав. + That rule ів -fouùdéd on grounds of 
public | interest -and cónvenlence апа ought, 1 think, to be adhered-to. 


` In “addition to thè difference of opinion of the learned Judges 
in tie present case as to there being i à settled practice that the Court 
will not ordinarily ibterfere ` in revision at the instance of a private 
prosetutor with an-órder of ‘acquittal, the, learned Judges also differed 
as to whether the circumstances in this case were buch | as would 
ftiducé the Court Їй any evént to interfere. 


Й Thè learned. Chief Justice was of opinion that there was no 
reason to think that the Magistrate whose judgment rests on an 
appreciation o of ‘the evidence that had been given before him came 
to a wrong conclusion. Teunon J. on the other hand thought that 
there were strong grounds for thinking | that the judgment of the 
Magistrate amounted to a miscarriage -of cd ee T see no reason. 10 
assent to the view-of Teunon J. 

„Мо one can doubt. that the complainant In this case ig merely the. 
creature of Ram Khelawan Tewari and that this prosecution’ forms, 
опе of a series of cases in which Ram Khelawan Tewari has tried, (0. 
enforce his right to the land in question. . 

` Ltherefore; agree with the view set out by the learned Chief Шш 
tice in his judgment.: The Rule must therefore be discharged. - ~ - 
мон. ® C. | = М 
` | ` Ruli discharged. 
(1) (1912) 1. L. R, 41 Calc. 446. ` 
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Before Sir Francis W. Maclean, K.C.I E., бо. and Wre 
Fustio: Banerjee. EG 


*  JOGESH CHUNDER PATITUNDA + AND ANOTHER / 
T. 
ROHINI KUMAR ROY CHOWDHRY AND’ OTupus* 


Possession, suji for-—Osut tatud—Sale for arrear f - rent— Bengal Frases Aci, 
(VIII of 1885), Seca. 160, 161, 165, 107— Protected intorest—Jncumbrance— 
Burdan of proof—Notice of anunulmenui—Ceriifed purchaser ie apply Cer- 
tifsd purchaser benamidar—Declaration in the application for execution of 
rent decree, if admissible in favour of declarant-—Keidence dct (I of 1572), 
Sec. 13. 2% 

Defendants appellants were the purchasers of a tenure in Chait 1295 B. S. 
(March or April, 1889), Within the tenure there was an under-tenure called 
Osat taluk. This under«tenure was purchased by the plaintif iu 129: B. 5. 
(1884 A.D). The defendants denied the existence of the Osut taluk. The present 
sult was brought for a declaration of title and for recovéry of pbesessiot The 

^ "defence inter alia was that zs the plaintif omitted to mention his Osut taluk 
in his application dated January 1889 for the sale of the taluk In éxecutlon of 
rent dectes, he was estopped from setting up the Osut taluk in detriment af the 
interests of the auctlon-purchaser of the tenure, and that the defendants avoided 
the Osut taluk by, notice served through the Collector, under section 167 of the 

Bengal Tenancy Act. 

The defendants relied in support of their plea “of “estoppel à “petition for 
execution of a rent deoree dated 15th Magh [290$ B 5. (27th Jünuary, 1889) 
which was as follows: “ The superior proprietor. of the property in default is 

~ alone the decreo-hólder. Papers In the sherista of the decree-holder have been 
examined. 1: does not ‘соте to light from the investigation and search во 
far as they have been made, that the property in default has not beet in any 
way transferred, encumbered, charged, or mortgaged under any тышы deed 
by the judgment-debtors or any of them." 

The plaintiff relied in support of the existence of. Ози taluk on certaln exe- 
cution proceedings six, writs of attachment of 1265 B. S (1858 A. D.) prc- 
duced from the record room. They contained the following fact: "In 1263 Н. 5. 
(1857 A.D.) the Osut taluk in dispute did exist and was attached In thit year 
as the property of one S, who In 1274 В. S, (1876 A. D.) conveyed’ Ње same 
by private obala (registered) to A, from whom the plaintiff purchased in 1291 
(1884-А. Р.) for valuable consideration.” 

Held, per Maclean C. J., that the statements in the petition for execution 
were not sufficiently precise to prevent the plaina from saying that he" e had a 
protected Interest In the Ози taluk. P s 

* Appeal from Appellate Decree No. 131 of 1855, against the degree of 
B, L. Gupta Esq, District Judge of Backergunge, dated the 1th December, 
1895, affirming that of Babu Dwarka Nath Mister, Subordinate Judge, :st Е 
Court of Backergunge, dated the 27th September, 1894. 
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That the record in the attachment proceedings was ad nissible in evidence 
as against the defendants. Ifthe plaintiff could show that there had been a 
possession in accordance with the recitals іа the documents, a possession con- 
sistent with it, the documents, as ancient recorded documents, would ha 
admissible. 

Per Banerjee $.—That the documents were also admissible under section 

13 of the Evidenoe Act, | 

Per Maclean C. .— That as the plaintiff set up his Osut taluk as à йене 
Interest within the meaning of section 160 of the Bengal Tenancy Act aud the 
defendants on the other hand, set up that this was an !ucumbrance which he 
was ‘entitled to avold or annul, it was for the plaintif to make out the case 
upon which he relied. e 


Per Banerjee F.—That as the part? setting up the protected incumbrance 
was the plaintiff, he should prove his case and not rest upon апу тбазопз 
deducible from the language of the Bengal Tenancy Act. 

Per Maclean С. S. —À bemamidar, in whose name a "sale certificate was 
mada out, is the proper person to give a notice under section 167 of the Bengal 
Tenancy Act. 

Appeal by the Defendants.. E 

. Suit for declaration of title and for recovery of possession, 


The material facts are set forth above. 


Dr. Rash Behary Ghose and Babu Dwark: Nath Chakrabarty 
for the Appellants, 

Sir Charles Panl (Advocate General), Babus Srinath Das and 
Chunder Kant Sen for the Plaintiff Respondent. 


The judgments of the Court were as follows : 


Maclean C. J .— There are threa questions for decision in this 
appeal. Upon the question whether the plalatlff is estopped by the 
statements іп his petition, which is set out at page 28 of the paper 
book, I have felt some little doubt upon the point, but on the 
whole I do not think that the statements are sufficiently precise to 
prevent the plaintiff from saying now that he has a protected interest 


“in this Osut taluk. 


Upon the qussüon whether the records in the attachment 
proceedings Exhibits 156 to 158, are admissible as evidence in this 
case as against the defendants, I think that if the plaintiff can show 
that there has been a possession In accordance with the recitals 
in those documents, a possession consistent with them, then the 
documents, as ancient recorded documents, would be admissible. 


Then upon the question, which is the main question in the case, 


namely, upon whom the onus of proof lies, I am unable to agree 
with the view taken by the Court below. The plaintiff sets up that 


—01. ХХІ.) HIGH COURT. 


is Osuttajukis a protected interest within the meaning of the : 


ection of the Bengal Tenancy Act which has been referred to; 
ае defendant, on the other hand, sets ap that this is an incumbrance 
vhich he is entitled to avoid or to annul. In that state of circum- 
tances, I do not see why the ordinary rule should not apply, namely, 
hat the plaintiff must make out the case upon which as plaintiff 
че relies. The onus of making out that case must rest upon him. 


There was one other short point, namely, whether the notice 
inder section 167 of the Bengal Tenancy Act was properly given 
inder that Act, that is to say, whether it was given by the person 
vho ought to have given it. We are not in a positlon to decide that 
wint upon the materials before us. • If the sale certificate were made 
xut in the name of the benamldar, then in my view, he would be 
he proper person, as the certificated purchaser to give the notice 
under the Act. No one can tell us in whose name the sale cer- 
tificate is made out. So we cannot say whether the notice was 
given by the right person. 

"The result, іл my opinion, ів, that there must be a remand to the 
lower appellate court and on that remand the plaintiff must make 
out that the Interest which he says is protected is a protected Interest 
within the meaning of the Act, 


The costs of thia appeal will abide the ultimate result. 


Banerjee J.—I am of the same opinion. I only wish to add 
that І base my decision upon the question of the admissibility of 
the documents referred to in the argument, namely, Exhibits 166. 
to 158, not only upon the reasons mentioned in the judgment of 
«the learned Chief Justice but also upon the ground that they are 
admissible under section 13 of the Evidence Act. I further wish to 
add that I base my decision upon the question of the burden of 
proof more upon the ground that the party setting up the protected 
incumbrance із the plaintiff in the case and he should therefore prove 
his case than upon any reasons deducible from the language of 
the Bengal Tenancy Act. 


Appeal allowed : Case remanded. 
ACT. и. 


Сту. 
| 1897. 7 
ДУ, 
Jogesh Chunder 
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г Вета Mr. Pustio, Fletcher apd, Mr. F ustios Richardson. 


Malicious РИТ of а cheil suit-—Injunclion, interlocutosp and, perpetual, 
wrongfully obaimsd—Damagss, action for, if maintainable—bhMalics, 
evidence of— Want of proballs cause, if con Бо inférred —Caute of actlon— 

< Шонаи Act, if rives. a pariy right of suik—Limitatiom Met (IA of 1908), 
. Sch I, Art. q3— Рие, from wish. time runs—Civih Procedum Code (Act K of 
, 1908). Sec, 95, scope of —Erronsens decision-—Pariy, Y lable for damages 
Jor such a decision. 
A suit for damages against a defendant for maliciously and without reason- 
able or "proBeble cause obtaining e perpetual‘injunction which was subsequently 
dissolved on appeal; is not maintainaBih. — ' 


Quarts ФИ: ste., Mining C., v. Eyre (1) followed: 

А Феаййот of tie Court of first instance: granting the injunction would! 
indicate: thes tite sult “was instituted under such: cincamstanees aw 
would induce a prudent man to act, The want of probable: cause ‘is not 
to, be inferred because.of mere evidence.of malic .. x 2 + 
‚_ Turner v. Aublet (8), referred to. , 

| Nung (omar Skaka v. Gour Sunkur and ansther (5) doubted. 

Por Fibicker F:—NootHing in tHe Bimitatfon Act can give a party a right 
of suit, unless such a right exists independently of the EImitatibu Act. 

Harrinatk Ghattarji. ж. Hohunt Mothosr Mohun Goswami (4j referred: to 

‚ Where ina sult for a perpetual injanction, an interlocutory Injunction was 
granted By tHe Court, the lhtter was ipso facto dissolved’ by tHe decreer of’ the 
fitst Court! granting a perpetual injunction; althougi Шеге were severa! sub: 
sequent appeals to-Higter Courts. Gbnsequently, im меше for reeovery of 
damages, fo wrongfully obtaining the temporary. injnnetlam. under Ænticlè 
4a. oh Seheduje. 1. of the ~ Limitation, Act, time; begar to rum from: 
the даја, when. the-injunction ceased; їе, Ше date of Ње. disposal of the suit. by 
the trial Court, and not by the final Court of appeal. 


г Per Richardson, .--Ѕеріоп 95 of the Civil Procedure Code of 1908: 
contemplates the possibility of a suit being, brought to recover compensation 
In respect of a.temporary Injunction applied for on Insufficient grounds orin a. 
sult ih»tituted'witHout reasonabl and’ probabl& cause It ‘iè боов wHetHer 
such a suit la mne in the absence of an undertaking to: pay" compensa 
tlom, - i : 2 

Dhurmo Манын Sahoo v. Sretmutiy Dossee (5) followed. 

A party is not liable in damages for procuring an roneous decision. 

* Appeal from Original Decree, No 242 of 1912, against the decree of 
Babu Ramlal Dass, Subordinate Judge, Purneah, dated the 18th March, 1912. 

(1) (1883) 11 Q. B. D. 674. (9) (1847) 10 Q. B. aga. 

(3) (1870) 13 W. К. 305. 

(4) (4893) L. R. 20 I, А. 188; I. L. В. ar Calc. 8. (s) (1872) 18 W. Ry 446. 


урт. ХА 77 HR Comet. - 


Appeal by the plaintifs `7 | КЕ 
Plainéifle brought а воі agaist the defewdants fer reesiury of 
dantages fer шайбек prosecution of a civil soie breuytit аге" 
them, юре» that the predecessor Meinterest ot the defendants 
bronght а soit e tit Cows c tie Saborfraroe Padge av Durresi 
онан ai шс purpose 61 obtain d perpet ' 
Injowetiom restraining. tirar Mori erecting at indigo: fawtavy on the 
land tet. {өт agricultural purpeses, осой dies obtained at intesiecatory 
injumctiem restratning then freon procuddtiny viel? буе enetiom of fine 
bukdings э the tial of the suit. Ant appeal wie preferred to de 
Divtriet [ned gen dgaiuet thv Өзбөк granting the interlocutory injunction, 
and it. wad dismissed. ho armed! Subordinate’ Jodge decreet the 
sult em the geti September 1899, duel greeted! gi perpetubi! кои 
restzaining. thet orestion of am inigo factory or the ni Ot тре 
the. leaned Distrtes Jedge reversed thie: devisiom of tie Cou of 
firs instanes, and diemieaed the suit. Fie presens дебетй (is 
original plaintiff of the suit having died andl ку Betyg snÉodtured 
on the. record. іп his place), preferred. am appeal to. the High Ceart; 
and the High Court reversed: the. decision. of the. Distttcs Badge and 
restored. the decree passed by the Subordinate Judge. Fhe present 
plaintiffs them appealed to. His Majesty im Council, and on tht: ref 


of June, 1907,.the decree passed: by the bhigh: Gourt was set = - 


and that o£ the District. Judge was restored: 

‘Pie proweediings Having: thus terminated! tirfavour of tHe раа 
(of the: present sult) they brought (вві or the гй of Nay, roro, 
to fecover diimuges front the Фетаи for prosecutor of tfie sut? 


for aminfumeton: maliciously ant! wifHour reasomiBle or probabib 


grounde.. р 3 
Defence Dur alir, wag that tlle suit was not maintainable}. that 


it was’ Barred by limitation, and’ that the plaintiffs were not entitle . 


to any damages whatsoever. 


The (Court or Brey’ Insancs-dlendssed “the aui; “Adina ir 


decisibr the" plhintiffs aprealed to the. High’ Court. 


Ж». 5,. P., Sinhacand: Баш денат Naik Mukherjee for the- 


Appellants: 
Bk: Woh Beary Ghosh; Bate Gilap Chuavir Sarkar, By: 


Гат Nath Mitterand Fate Riiska Nam? Sokar for dup. 


Respondents. 
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The following judgments were delivered : 


Fletohor J :—This isan appeal by the plaintiffs, against the 
judgment of the learned Subordinate Judge of Purneah dated the 
18th of March 1913. The suit was instituted to recover from the 
defendants Rs. 1, 91, 932-8-6, as damages for malicious prosecution 
of a civil suit brought against the plaintiffs On the rst of December 
1896, the executor of the father of the defendant No 1 instituted a 
sult in the Court of the Subordinate Judge of Purneah against the 
present plaintiffs for the purpose of obtaining an Injunction res- 
training the present plaintiffs from erecting an indigo fastory on 


the land let for agricultural purposes and on the same date an appli- . 


cation was made e» parte to the Subordinate Judge for an interlocu- 
tory injunction restraining the defendants til! the trial of the suit 
from proceeding with the erection ofthe buildings. The learned Sub- 
ordinate Judge on that application granted the interlocutdty injunc- 
Шоп prayed for. An appeal was preferred against that order to the 
District Judge who dismissed the appeal. 


That suit came on for hearing before the Subordinate Judge 
on the 3oth of September 1899, The learned Judge decreed the 


suit and granted a perpetual injunction restraining the erection of - 


an indigo factory on the land. The present plaintiffs appealed 
against that decree to the District Judge who on the 16th of August 
1900 reversed the decision of the Subordinate Judge and dismissed 
the sult. The present defendants who were then the plaintiffs in 
that sult, the original plaintiff having previously died, preferred an 
appeal to this,Court against the decision of the District Judge. On 
the rstofJune a Division Bench of thia Court (Banerjee and Pargiter 
JJ.) reversed the decision of the District Judge and restored the de- 
cree passed by the Subordinate Judge. The present plaintiffs then 
appealed to His Majesty in Council and on the rst of June 1907, 
the decree passed by this Court was set aside and the judgment 
of the District Judge restored. 


The proceedings in this Court are reported in I. L. R. 31 Calc. 
174 and before the Judicial Committee in L L.R. 34 Calc. 718. 
The proceedings having terminated in favour of the present plaintiffs 


they have brought this present suit to recover damages for malicious. 


prosecution of the suit for an injunction. The learned Subordinate 
judge has dismissed this suit on the ground that it is barred by 
limitation. The first question for our decision is, Із such an action 
as the present malntainable ? The rule in England is very clear that 
а sult such as the present cannot be maintained. As was observed by 
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Bowen L.J. in Ше case of the Quar/s Hill etc., Mining Co, v. Eyre, 
(1). "In the present day and according to our present law the bring- 
ing of an ordinary action however maliclously and however great the 
want of reasonable and probable cause will not-support a subsequent 
action for malicious prosecution." This general rule is no doubt sub- 
ject to certain exceptions In case where the proceedings involve “ either 
scandal to reputation or the possible loss of liberty to the person." 
But the exceptions would not Include a sult such as the present, This 
general rule, 1 think, must apply to India except in so far as the 
same hag been modified by statute. Section 95 of the Code of 
Civil Procedure, 1908 provides “ (1) Where, in any suit in which an 
arrest or attachment has been effected or a temporary injunction 
granted under the last preceding section, (a) it appears to the Court 
that such arfest, attachment or injunction was applied for on in- 
sufficient grounds, or, (6) the suit of the plaintiff falls and it appears 
to the Court that there was no reasonable or probable ground for Ins- 
tituting the same,the defendant may apply to the Court, and the Court 
may,upon such application, award against the plaintiff by its order such 
amount, not exceeding Rs 1000, as it deems a reasonable compensa- 
tion to the defendant for the expense or injury caused to him.’ The 
section also enacts that “(2) an order determining any such application 
shall bar any sult for compensation in respect of such arrest, attach- 
ment or injunction.” This section in effect takes the place of the 
undertaking in damages which is usually required in England from a 
plaintiff as a condition of a grant of an interlocutory injunction in a 
pending suit in his favour, except thut under section 95 the damages 
are limited to Rs 1000. The history of such undertaking is given by 
Jessel М. К. in the case of Smish v. Day (2). 


І пож come to the case that has been principally relled upon 
by the plaintiffs in this appeal, namely, the case of Vand Coomar 
Shaha v. Gour Sunkur and another (3). That case was a Refer- 
ence by a Small Cause Court Judge. The questions referred 
for the opinion of this Court were, first whether a fresh sult for 
compensation on acoount of damages incurred in consequence of 
obtaining improperly an injnnction under section 93 of Act VIII 
of 1859 can be entertained when the question had been once brought 
forward for decision before an appellate Court, but rejected on a 
distinct ground, and secondly, if the suit can be admitted on the 
ground of its not being decided on its merits by the appellate Court, 
is the cause of actlcn to be considered as having accrued from 

(т) (1884) 11 9. B. D. 674 (690) (а) (1883) ат Ch.D. gar. 

i (3) (1870) 13 W. К. зор. . 
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the 38b, of August 1868, the date of the decision of the Mimstf or 
fom the agrd of November 1860 when the cross-appeal by the plain- 
tiff was diemisecd. The Jearned Judges, L. S. Jackson and 
Glover Jj, in answering the questions referred to them remarked 
that section 96 of Act VILI of 1859 (mhich for the present purpose 
is the same as section og of the present Code) would not debar the 
Small Cause Court from entertaining the suit, They do not however, 
express any opinion on the question whether the cause of 
вейор set up by the plaintif was or was not a good cause of 
aotion althoush no doubt th.ir judgment implies that thé cause 
pf action was enflicient. No authority is elted in the course of the judg- 
ment and the Counsel who argued the case before us was un- 
able to eite to us any other authority either in England or in India in 
which a plaintiff has recovered damizes avainat a defendant who 
had obtained maliciously and without probable cause an interlocu- 
tory injunction. I must confess that the case of Wand Coomar Shaka 
у, Goar Sunkyr (1) appsara to шз to be a questionable authority 
in до far as it decidas thi а plalatiff can maintain а suit for damages 
against a defendant for maliciously and ‘without probable cause ob- 
taining an interteculory injunction, Nuad Kumar Shaka's case (1) was 
decided by this Court on the 30th March 1879. In the Limitation 
Act of 1871 ги appears Article 86 fixing a period of limitation in 
Which a -suit must be brought to recover compensation for damages 
caused by an injunction wrongfully obtained. The Article in the 
present Act of 1908 being Article 42, The reasons for the insertion of 
Article 86 in the Act of 1871 was obviously the decision in Nw»: 
Kumar Shaka's case (1). But of course nothing in the Limitation 
Act can give a party a right of sult unless such a right exists indepen- 
dent of the Limitation Act: ZZurria à. Chatterji у. Molhoor Mokun 
Goswami (2). Another case that has be»n relied upon is the case of 
Chynder Cani Afookerjee v. Ram Coomar Coondoo (3). But all that 
саве decided was that a suit will be for bringing a sult in the name 
n a third party maliclously ant without reasonable or probable cause 
whereby the party against whom the action is brought sustains damage. 
This had already been declded by the Court of Common Pleas in the 
Case сї Cotterell v. Jones (4). 
No case has however been cited before or authority shown 
do us to suggest that if a party maliclously and without probable 
cause brings а sult fara perpetual Injunction and succeeds at the 


‘taal but the judgment is reversed on appeal he is Hable in damages 


for the injury caused by the Injunction. Besides, the decision of 


WSR. 405. 3) (1 L, В. до І. А 188. 
б) (604) 23 WR. 1 ^ (1851) 11 C. В, 713. 
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the Couft of first instance granting the injunction would indicate that 
the sult was instituted under such circumstances as would induce a 
prudent man to act. The want of probable cause is not to be inferred 
because of mere evidence of malice: Turner v. Ambler (1). 


The result, therefore, is that there із no case in the books of 
a suit for damages against a defendant for maliciously and without 
reasonable or probable cause obtaining a perpetual injunction which 
was subsequently dissolved on appeal. 


The only case in which a suit of a similar nature was maintained 
with reference to an interlocutory injunction is /Vysd Coomar Shaka's 
case (2), the authority of which I¢think is questionable. But assuming 
that case to be a binding authority for that proposition the interlocu- 
tory Injunction in the present case ceased and came to an end when 
the Subordinat® Judge at the trial-on ths 30th of September, 1399 
granted perpetual injunction, The present suit was not instituted 
und! the 13th of May 19ro ; under Article 42 of the Indian Limita- 
Моп Act, 1908, time begins to run from the date when the injunction 
ceases. Any right of sult that the plaintiffs might have with 
reference to the obtaining of the interlocutory injunction is therefore 
barred by limitation. It is further to be noticed that nowhere in 
the plaint in this suit is it stated that the suit for an injunction was 
instituted or prosecuted without reasonable or probable cause. It 
would appear however that the plaintiffs’ allegations in support of 
want of reasonable and probable cause are that the defendants were 
actuated by malice and that the sult for an injunction ultimately proved 
unsuccessful when the decree of this Court was set aside by his 
Majesty in Council, 


Such an allegation however is not a sufficient allegation of want 
of reasonable or probable cause. The fact that the Subordinate 
Judge granted the Injunction and a similar view was taken by a 
Division Bench of this Court although thelr opinion ultimately 
proved mistaken, shows that it could not be sald that there was a 
want of а reasonable or probable cause in instituting and prosecu- 
ting the suit, See the judgment of Couch C. J. in Chwnder Cant 
Mookerjee v. Ram Coomar Coondoo (3). 


In the result I agree with the conclusion arrived at by the learned 
Subordinate Judge though for different reasons. The present 
appeal therefore, fails and must be dismissed with costs. 


(1) (1847) 10 Q. B. 252. (2) (1870) 13 W. R. 305 
(3 (1874) 22 W, К. 138 (146). 
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Riohardson J.—I agree that if telief is sought by the plaint 
on the ground that the previous guit, which was a suit for a perpetual 
injunction, was instituted maliciously and without reasonable and 
probable cause, that is not a good cause of action. Paragraph 15 of 
the plalnt, however, points rather to the issue of the interlocutory 
injunction as the cause of action on which the plaintiffs: rely. The 
interlocutory injunction is treated as though it subsisted up to the 
date of the order of His Majesty in Council. I agree that the inter- 
locutory injunction was ipso facto dissolved by the decree of the 
first Court granting a perpetual injunction and that assuming that 
damages may be olaimed by suit for “ wrongfully” obtaining such 
injunction the present suit as а suit"for damages is barred by limita- 
tion under Art. 42 of the Schedule of the Limitation Act. As to the 
word “ wrongfully ” section 95 of the Civil Procedure Code af 1908 
seems to contemplate the possibility of a suit being brought to 
recover compensation in respect of a temporary injunotlon applied 
for on insufficient grounds or in a suit instituted without reasonable 
and probable cause. It is at the least doubtful whether such a suit 
is maintainable іп the absence of an undertaking to pay compensa- 
ton: JDÀsrmo Narain Sahoo v. Sreemutly Dassee (1). But lf it be 
matntainable, it would no doubt be governed in regard to limitation 
by Article 42. The conduct imputed to the defendant in such a 
suit would be in its nature tortious or wrongful. It is idleto say 
that the suit could not have been instituted until the deter- 
mination of the appeal to the Privy Council. The words of 
Article 42 are clear. Time runs from the date “ when the injunc- 
Поп ceases." 


In point of substance the damages which the plaintiff say 
they have suffered were due principally to the permanent injunction 
granted by the Court of first instance and the High Court. In view 
of the result of the appeal to the Privy Oouncil, those decisions 
must no doubt be regarded as erroneous, but as the learned Subor- 
dinate Judge points out a party is not liable in damages for procur- 
ing an erroneous decision. A successful appellant is entitled under 
sub-section (1) of section 144 of the Code to such restitution “аз 
will, во far as may be, place the parties in the position which they 
would have occupied" but for the decree which has been varled 
or reversed. Sub-section (2) lays down that no separate suit shall 
be instituted for the purpose of obtaining any restitution or other 
relief which could be obtained by application under sub-section (1). 

(1) (1872) 18 W. К. 440. 


і 
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mm do nof know whether the plaintiffs could have obtained any relief 
«under these provisions. Iam disposed to think not. The removal 
of the permanent injunction restored the s/atws quo ante so far as 
it could be restored. But, however, that may be, at any rate the 
plaintiffs can not obtaln by suit any relief which they could have 
obtained under section 144 by application. They can not in thia 
suit obtain any relief by way of restitution. 

The result ів, that the plaint, whatever construction be put upon 
it, discloses no cause of action except possibly a cause of action ta 
which the bar of limitation applies. 

On the facta so far as they appéar, it would be very difficult to say 
that the previous suit was instituted without reasonable and probable 
cause or that the temporary injunction was applied for on improper 

«or insufficient grbunds. But as I understand we do not decide the 
appeal with reference to that consideration. 


. 1 agree that the appeal should be dismissed with costs. 
X 
A. N. R C. Appeal dismissed. 





Before Sir Asutosh Mookerjee, Knight, fudge, aud Mr. F ustice 
Beasheroft. 


KARTIK CHANDRA SARKAR 
0. 
HARA GOBIND GHOSE” 


Foreclosure swii— Decree absolute—Date to be fixed from what dats-—Transfer 


of Property Act (IV of 1883), Sec. 86—Ómorigagee put in possession—Restitu- 
tion—¥udicial orders, construction of. 

In a suit on a mortgage, the decree wis; may elther direct an account to 
be taken or declare the amount due, Where ап account is directed, the 
day to be fixed by the Court under section 86 of the Transfer of Property Act 
(corresponding to О. XXXIV R. 2 of the Code of Civil Procedure) is to be 
within six months from, not the date of tho decree sisi, but from the date of 
declaring in Court the amount due. 


Where the mortgages was, on tho basis of an erroneous order for decreo 
absolute, put in possession of the mortgaged property by the Court, he was 


~ Appeal from Appellate Decree No. 2499 of 1911, against the decree of 
Te} Chandra Mukerjee Esq., District Judge of Khulna, dated the grd Februazy, 
1911, affirming that of Babu Asutosh Sarkar, Subordinate Judge of Khulna, 
dated the asth May, 1909. á 
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bound to marxe restitution tothe mortgagor on the principle [ald down in 
Parkinson v. Hanbury (1). Г Н 

judicial orders, where practicable, should be so interpreted as to be 
consistent with and not in contravention of law. 

Brojo у. Tara (2) referred to. 

Appeal by the Mortgagor Defendant. 

Sult to enforce a conditional mortgage. 

The question in controversy in the appeal related to the validity 
of a decree absolute made in a foreclosure sult. 

Babes Sarat Chunder Roy Ohowdhury and Dhirendra Krishna 
Ray (for Babu Gobinda Chandra Charkravarti) for the Appellant. 

Babus Mahendra Nath Roy айа Haripada Chatterjee for the 
Respondent. 

The judgment of the Court was delivered by | 

Mookerjee J.—The substantial question in controversy in 
this appeal relates to the validity of a decree absolute made In a 
foreclosure suit on the basis of a conditional morigage. The guit 
was commenced on the 14th November, 1904. The judgment 
was delivered on the arst September 1908, by which it was directed 
that an account be taken of what would be due to the plaintiff for 
principal and interest оп the mortgage and for costs of the sult 
and interest at six per cent per annum from the date up to the date 
of payment, and the defendants were directed to pay the amount 
to the plaintiff within six months from the date of the decree. The 
&ccounts were subsequently taken, and, so far as we can gather, on 
the 22nd January 1:909, the decree was signed and a statement 
was inserted therein to the effect that Rs 2859-14-8 was due from 
the defendants to the plaintiff. This decree was made absolute on 
the 25tn May 1909. Subsequently the decree-holder obtained delivery 
of possession of the mortgaged property through Court The 
defendant contends that the decree absolute could not have been 
passed tll after the 22nd July 1909, inasmuch as he was entitled 
to redeem within six months from the date of the decree, In reply, 
the mortgagee decree-holder, argues that the period of six months 
should be deemed to run from the 23rd September 1908 and that 
consequently the right of redemption expired on the a3rd March 
1909. The Courts below have overruled the contention of the 
judgment-debtor. In our opinion the view taken by the District 
Judge cannot be supported. 

Section 86 of the Transfer of Property Act which is applicable 
to this case and which has been substantially reproduced in Rule a 


(1) (1867) L- К.а H. L.I. (2) (1905) 3 C. L. J. 188, 
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of Order 34 of the Code of 1908 is in these terms: “ In а suit for 
foreclosure, if the plaintiff succeeds, the Court shall make a decree 
ordering that an account be taken of what will be due to the plaintiff 
for principal and interest on the mortgage, and for his costs of the 
sult, if any, awarded to him, on the day next hereinafter referred 
to, or declaring the amount so due at the date of such decree, and 
ordering that upon the defendant paying to the plaintiff or into Court 
the amount so due, ona day within six months from the date of 
declaring in Court the amount so due, to be fixed by the Court, 
the plaintiff shall deliver up to the defendant or to such person 
as he appóints, all documents in his possesslon or power relating to 
the mortgaged property and shall transfer the property to the 
defendant free from all incumbrances created by the plaintiff or any 
person claiming under him, or where the plaintiff claims by derived 
title, by those under whom he claims, and shall if necessary put 
the defendant into possession of the property ; but that if the pay- 
4 mentis not made, on or before the date to be fixed by the Court 
` the defendant shall be absolutely debarred of all right to redeem the 
property." It is plain that the decree sisi may either direct an 
account to be taken or declare the amount due. No difficulty arises 
when the Courtis in а position to embody in its decision the 
amount due. But where, аз here, the Court orders that an account 
be taken of what would be due to the plaintiff on the day referred 
to, subsequently a question of some nicety arises, as to the mode 1n 
which the rights of the partles are to be worked out. It will be 
observed that the day to be fixed by the Court is to be within six 
months from, not the date of the order sis, but from the date of 
declaring in Court the amount due. Consequently, when the 
accounts are direoled, they must be kept open till the very last 
moment; that is up till the moment when the Court determines 
the final date for payment and simultaneously declares with refer- 
ence thereto the amount payable. In the case before us, this pro- 
` vision was overlooked, and the Subordinate Judge did not declare 
in Court the amount due before the 22nd January 1909 when the 
` amount was entered in the decree drawn up оп that date. From 
his judgment, it is perfectly plain that he intended to allow the 
defendant six months’ time to redeem, This six months, under 
section 86, must run, not from the 23rd September 1908 when the 
judgment was delivered, but from the 2204 January 1909, when the 
amount due was declared in Court. We observe that the Sub- 
ordinate Judge in his judgment directs the defendant to pay the 
amount due within six months from the date of the decree. The 
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expression “ date of decree" has, no doubt, a technical meaning 
as under Rule 7 of Order 20 of the Code of Civil Procedure, the 
decree shall bear date the day on which the judgment was pro- 
nounced. Butitis plain that the Subordinate Judge intended by 
the expression ‘ date of the decree’ the date when the decree was 
actually drawn up and signed by him, embodying a declaration of 
the amount due. То attribute any other meaning to the judgment 
would be to hold that the Subordinate Judge acted in contraven- 
tion of the clear provision of section 86 of the Transfer of Property 
Act. It is an elementary rule for construction of judicial orders 
that wherever practicable, they should be so interpretedeas to be 
consistent with and not in contraventioh of law: Brojo v. Tara (1). 
In this view, the decree sisi could not have been made absolute 
before the expiry of six months from the 22nd January. 1909, and 
the order of the asth May r909 must be deemed premature, 

The question next arises, what is the most equitable method 
whereby rights and obligations of the parties may be worked out 
in view of the fact that the decree-holder has already obtained 
delivery of possession of the mortgaged property through the 
Court on the basis of the decree absolute, which, we have found, 
was erroneously made, and must consequently be discharged. The 
judgment-debtors cannot rightly be called upon to pay the whole 
of the redemption money and be left to pursue a separate remedy 
for restitution against the mortgagee. Inthe events which have 
happened the foundation for the delivery of possession to the 
mortgagee disappears, and the mortgagee must now be deemed to 
have been improperly in possession of the premises. He is conse- 
quently bound to make restitution to the mortgugor or the principle 
explained by the House of Lords in Parkinston v. Hanbury (a). See 
also Anandrav v. Rami (3); Ramji у. Chinfo (4); Ramshel «v 
Pandhari (5). 

We direct accordingly that this appeal be allowed, that the decree 
ofthe District Judge as also the decree absolute made by the 
Subordinate Judge on the 25th May 1909 be discharged, and that 
the case be remitted to him with instruction to carry out the direc- 
tlons embodied in this judgment. The Subordinate Judge will 
in the first place, determine the amount realised by the mortgagee 
from the property in his possession, This sum will carry interest 
at 6 per cent per annum from the end of each year. The Sub- 
ordinate Judge will, б the second place, determine the amount due, 


(1) (1908) 3 C. L 20 Ra H.L I. 
(3)(1864) з Bom, Ж 214. 4) (1864) 1 Bom. Н.С, 199. 
(5) (1871) 8 Bom. ^. С, 236. 
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from fhe mortgagor to the mortgagee on the footing that Rs 2859- 
14-8 was due to him on the 23rd March 1909 and will allow interest 
on such sum from that date at 6 per cent per annum. The diffe- 
ence between the two sums thus determined will be declared payable 
by the defendant to the plaintiff and the defendant will be called 
upon to, pay such sum in Court to the credit of the mortgagee 
within one month from the date on which the amount found due 
is notified to him. Ifthe amount is paid within the period fixed, 
the defendant will be declared owner of the property and will be 
restored to possession thereof, unless the mortgagee has previously 
surrendere@ possession in his favour, as he has expressed a desire 
to do in this Court. If the amount is not во deposited, and if no 
ground ig established for an order for extension of time in terms 
- of the proviso,to sub-Rule (2) of Rule 3 of Order 34 of the Code, 
the decree absolute will be passed ; when such decree is passed, 
the right of redemption will be deemed to have been extinguished. 
‚ We may add that if the mortgagee decides to surrender possession 
~of the property at once to the mortgagor, steps for re-delivery of 
possession must be taken through the Court, so that no question 
may hereafter arise as to the reality of the change in possession, if 
any. There will be no order for costs at any stage of these 
proceedings. 
Appeal allowed, 
А, Т, M, 


Before Sir Asutosh Mookerje, Knight, Fudge and Mr. Fustice 
Beachoroft. 


KHAGARAM DAS AND ANOTHER 
v. 
RAM SANKAR DAS PRAMANIK. AND orHzns.* 


Penalty—Contract Act (IX of 1878) Sec. 74, as amended, and Sec. 16—'Stigula- 
Hom by way of penaliy'—Unconscionable and  exíravagant —Stipulation 
Sor accelerating pay meni—Undus influence, 

Per Curiam, A Court із competent to grant rellef whenever the rate of 

interest appears to the Court to be penal. i 


Although section 74 of the Contract Act was originally framed to deal 
with the doctrine of penalty and liquidated damages as understood in the Law 
of England, it is in its present form comprehensive enough to include cases 
where there is a stipulation for payment of interest at a specified rate, if the 


t Appeal from Original Decree No. 396 of гого against the decree o 
Мощчі Аі Ahmed, Subordinate Judge of Rungpur, dated the rath May, 1913. 
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principal or part thereof is not paid on the due date, because it covers*all cases 
where the contract contains ‘any stipulation by way of penaliy. The question 
consequently reduces in any concrete ‘case to this: Does the contract contain 
a stipulation by way of penalty Р The test is, was the agreement to pay 
damages for the breach of covenant or contract unconscionable and extrava- 
gant such as no Court ought to allow. There із no hard and fast rule as to 
what may or may not be unconscionable or extravagant. . 

A stipulation for merely accelerating payment of the whole debt on default 
of payment of one or more instalments is not, by itself, by way of penalty. 
But the position is very different, where the entie sum, which the creditor had 
agreed to recelve in instalments without interest, is not only made repayable 
in one sum, but is also made to carry Interest at an unusual rate. The Court 
may, in view of all the circumstances of the case, regard the stipulation for 
payment of interest at an exorbitant rate as a penalty. 

Cases on the subject reviewed. 

Per Monkerjee F.~-Urgent need of money on the part of te borrower, does 
aot, ofitself, place the lender їп а position to dominate his will within the 
meanlug of section 16 of the Indian Contract Act. 

Section 16 of the Indian Contract Act is applicable to a case where the 
creditors were in & position to take advantage of the embarrassment of thelr 
debtors and the bargain they made was unconscionable, 


Appeal by the Plaintiffa. 

Suit to enforce mortgage security. 

The material facts and arguments appear in the judgment of 
Mookerjee J. 

Babus Foges Chunder Roy, Abinas Chunder Guha and Hem 
Chander Sen for the Appellants. 


Pabu Bro endra Nath Chatterjee for the Respondents. 


С. А, V. 
The judgments of the Court were as follows. 


Mookerjeo J.—This із an appeal by the plaintiffs to enforce 
a mortgage security executed In their fovour on the gth June 1904. 
The history of the transactions between the parties prior to the 
mortgage may be briefly narrated. On the agth July 1895, the 
plaintiffs advanced to the defendants a sum of Rs 375 to carry inte- | 
rest at 14 per cent per annum. On the a5th January 1899, the defen- ` 
dants gave the plaintiffs а bond for Rs 600 in renewal of the 
promissory note of the 24th July 1895. The bond carried interest at 
the rate of 75 per cent, per annum, In rigor, the plaintiffs sued to 
recover their money. The Court held that the plaintiffs should not 
be allowed interest at 75 per cent per annum and made a.decree for 
the amount named in the bond with interest at 24 per cent per annum, 
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The ampunt decreed was Rs 1060 and this carrled interest at 6 per 
cent per annum till realisation. Оп the 8th June 1903, the plaintifs 
advanced to the defendants a sum of Rs. 300 on a promissory note 
which carried interest at one pice per rupee per day, that is, at th» 
rate of 570 per cent per annum. On the gth June rgo4, accounts 
were taken between the parties, and it was found that Rs. 1230 
was due on the decree and Rs. 2010 on the promissory note. 
The creditors, however, agreed to receive Rs. тоо 1n cash and an 
instalment mortgage bond for Rs. r500. The mortgage instrument 
provided for the payment of this sum of Rs. 1500 in ten instalments 
spread over five years, with the condition that if default was made 
In the paynient of one or two ingtalments, the creditois would be 
„at liberty to realise the whole sum due, together with interest 
thereon at 75 per cent per annum from the date of default. Ample 
security was given for the sum named, and the plaintiffs accepted 
, the instalment bond. They then commenced this actlon on the 
5th July 1909 on the allegation that only Rs. 200 had been paid 
“by the debtors, that default had been made in the payment of one 
instalment, and that they had become entitled to realise the entire 
sum secured less the amount paid, with interest thereon at 75 
per cent per annum from the date of default. The claim was for 
Rs. 1300 as principal money and Rs.3949-14 as interest thereon 
from 15їһ June 1905 to the date of the institution of the suit. The 
substantial defence was that th: claim for inteiest was not enforce- 
able. The Subordinate Judge bas accepted this view, and has 
made а decree for Rs. 1300 with interest thareon at 24 per cent 
per annum from rsth June 1905 till the date of realisation. The 
plaintiffs have appealed to this Court and have contended that 
interest should have been decreed at 75 per cent per annum. On 
behalf of the appellants reference has been made to the cases of 
Sundar Koer ү. Sham Krishen (1); Afiajan v. Abdul (2); Kirti 
Chunder v. Atkinson (3); Umesh Chandrav. Golap Lal (4); Mackintosh 
v. Crow (5), Prayag у. Shyam Lal (6); Arjan Bibi v. Asgar Ali (7); 
Sankaranarayana v. Sankarasarayana (8); Poma Dongru v. Gillespie 
(9); Bank of Bengal v. Vyabhoy (10) ; Fuji Кати v. Amani Bhatta (11) ; 


(1) (1906) I L. К. 34 Calc. 150; 5 C. L. J. 106. 


(2) (1906) 10 C. W. N. 1020 (3) (1906) то C. W. N 640 

(4) (1903) I. L. R. 31 Calc. 233. (5) (1883) I. L. К. g Calc. 689. 
(6) (1903) I. L R. 41 Calc. 138. (7) (1886) I. L. R. 13 Cale 200. 
(8) (1901) I. L. R. 25 Mad, 343. (9) (1907) I. L, R. 31 Bom 348. 
(то) (1891) I. L. R. 16 Вот, 618, (11) (1893) I. L. К, 17 Mad. 382. 
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Ganesh v. Vishnu (X). Meghraj v. Ganga Bakhsh (2). On Uehalf of 
the respondents a two-fold argument has been advanced, viz, first, 
that the stipulation for payment of Interest on default at 75 per cent 
per annum was by way of penalty, and, secondly, that, as the 
circumstances of the case show, the creditors were in а posl- 
tlon to dominate the will of the debtors, the stipulation for payment 
of interest at an exorbitant rate was not enforceable. In support of 
these positions, reference has been made to the cases of Muneshar 
v. Shadi Lal (3! ; Baldeo Singh v. Bulaki Das (4); Auseri Lal v. 
Maneshar (5); Velchand v. Flagg 6); Public Works Commissioner 
v. Hills (7). We are of opinion that the contentions ofethe defen- 
dants must prevail. к 


The first contention of the respondents is that the stipulation 


for the payment of interest at an exorbitant rate ypon the entire 


amount secured by the moitgage іп the event of default of payment 
of one or two instalments was in the nature of a penalty. Before 
we examine this argument in the light of judicial decisions, it, 
is desirable to point out that in the solution of this question, no 
real assistance can be derived from the class of cases in which there 
ів a stipulation for payment of interest at an advanced rate on 
default of payment of principal or interest on the due date, or the 
other class of cases in which on default of payment of princlpal or 
interest, stipulation is made for payment of compound interest at 
the same rate as the simple interest originally agreed to be paid or 
at a higher rate. The case before us falls within the class where 
there is а stipulation for payment of interest at a specified rate, if 
the principal or a part thereof is not paid on the due date. One 
of the earliest examples of this class of cases is the decislon' in 
Motoji v. Shekh Huren (8) where a promissory note, after stipulating 
for the repayment of the sum due by monthly instalments without 
interest, provided that on default of payment of any one instalment, 
interest would be payable at the rate of 75 per cent per annum. It was 
ruled that the stipulation for interest was in the nature of a penalty. 
This view was followed in Pava v. Govind (9) where a promissory 


(1) (1907) I. Le R. ga Bom 37. (а) (1910) 7 A. L. J. 729. 

(3) (1909) 10 C. L. J. 76, I. L. R, 31 All. 386 

(4) (1910) 7 A. L. J. 591 — 

(5) (906) L. R. 33 L.A. 118; 4C.L fia, 

(6) (1911) І.І. R, 36 Bom. 164, 14 Bom. L В. 18 

(7) (1906) A. C. 368. (8) (1869) 6 Bom. H C. R. 8. 
(9)(1873) то Bom H, C. R 382, 
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note prided for repayment of the sum due without i nterest within 
three months from the date thereof, and for interest at 75 per cent 
per annum in the event of default in punctual payment, it was ruled 
that the rate of interest was a penalty. The Court overruled the con- 
tentlon that the creditor was entitled to enforce the contract strictly 
under Act XXVIII of 1855 which abolished all usury laws. Section 
2 of the Act provides that in any suit in which interest is recoverable, 
the amount shall be adjudged or decreed by the Court, a5 the sate, if 
any, agreed upon by the parties, and if no rate shall have been 
agreed upon, at such a rate as the Couit shall deem reasonable. 
The Court keld that the Statute did not destroy the equitable juris- 
diction of the Courts to relieve’ against a penalty. A similar view 
was taken in Bansidhar v. Bu Ali Khan(1). There the defendant 
agreed to repay to the plaintiff a loan of Rs. 59 ona certain date, 
and, in default, to pay interest at Re, 1 per day, that is at the rate of 
730 р. с. per annum. It was held that, looking at the entire instru- 
„ment, the amount of Interest appeared to be in the nature of a penal- 
ty, because “ene rupee per diem for failure to pay Rs. со is, as 
interest, an extortionate amount, for which no adequate considera- 
tion is shown and which no man would contract absolutely to рау”, 
The contention that the Court was fettered by Act XXVIII of 1855 
was overruled, and it was said that if any other view were taken, there 
would be no limit to the extravagant and extortionate extent to which 
the most usurious claims might not be carrled in the name of 
* interest ". This decision accords with that in CAuAanma! v. Мі". (2) 
where interest payable on default at the rate of 37d p.c. was held 
penal In Kunj Behari Lal v. Гам Bakhsh (3) and. Maya Ram 
v. Naubai (4) where the interest, stipulated to be palid on default 
of payment without interest on а specified date, was 24 p. с., it was 
held to be not penal; the rate, it was said, was notso exorbitant 
as to justify reduction by the Court, The principle recognised in 
these cases lies at the root of the decision in Vythilinga v. 
Ravana (5) where the defendant had agreed to repay a loan of Rs. 10 
within 15 days, and, on default to pay interest at the rate of one anna 
per rupee per diem, that is at the rate of 2250 p.c. per annum. It 
was ruled that the stipulation for interest was penal, though the Court 
was not agreed upon the question, whether section 74 of the Indian 
Contract Act covered the case, The uniformity of the current of 
decisions we “have analysed, was arrested by the case of Arjan Bibi 


(1) (1880) I. L, R. 3 All. 260. (2) (1880) I, L. К. з All, 715. 


(3) (1883) 1. L. К.б All. 64. (4) (01885) A, W, М, 85. 
(5) (1882) 1. L R 6 Mad, 167. 
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v. Asgar Ali (1) where the bond provided for, the а и Ње 
loan within а certain period, and, on default, for interest at 150 р, с. 
per annum from the date of the bond, The Court held that the stipu- 
lation for payment of interest was enforceable, as the case fell within 
section 2 of Act XXVIII of 1855 and was not covered by section 74 
of the Indian Contract Act ( as it then stood) inasmuch as the bond 
mentioned only one rate of Interest and did not provide for Ње pay- 
ment of two rates of interest. This view was adopted in Gokul Chand 
v. Khaja Ali (2) though the opposite position was immediately 
afterwards accepted іп Kasaia] у. Narayandas (3). In Sankara- 


"marayama у. Sankaranarayana (4) the bond  provMled for re- 


payment of the sum due in twelve instalments, with the sti- 
pulation that in the event of default, the debtor should be- 
come liable to pay the whele amount of the Joan with in- 
terest at the rate of 180 p. c. per annum. The Court held that the 
rate could not be said to be exorbitant, “having regard to the 
relations between the parties and the circumstances in which the 
defendant undertook the obligation which he failed to fulfil”. To 
the same effect is the decision in Chinna v. Pedda (5) (where, 
however, the rate of interest was only 13 p.c. per annum) as also in 
Peria Swami v. Subramania (6). Notwithstanding the small 
group of cases to which we have referred, where restricted view was 
taken of the authority of the Court to relieve against a penalty, the 


tide has turned back, and the more modern cases repudiate the doc- 


trine that any rate of Interest, however exorbitant, cannot be deemed 
penal. Thus in Miasan Palari v. Abdul jahar (у) where there was a 
stipulaticn for the payment of interest at the rate of 75 per cent. per 
annum from the date of the bond on failure to pay the principal sum 
in two instalments on specified dates, the Court held that the stipulation 
was in the nature of a penalty and declined to follow Arjan Bibi v. 
Asgar Ali (8 y; Sankaranarayana v. Sankaranarayana(4) as authorities 
for any inflexible rule of law. This view was adopted in Velchand v. 
Flagg (9) where бо per centinterest on ап account originally 
made up very largely of Interest at an exorbitant rate was treated 
as penalty. It is obvious that each case must be treated on its 


(1) (1886) I. 1, К, 13 Calc 200 (2) (1890) P. R. 32. 


(3) (1894) P. R. 99. (4) (1901) I. LR. ag Mad, 343. 
(5) (1909) 1 L R. a6 Mad. 445. (6) (1901) 14 MOL. J. 146. 
(7) (1906) 10 C, №, М. 1020 (B) (1886) І.І. К r3 Cale 200. 


(9) (1911) I. L. R. 36 Вот, 164; 14 Вот, 1. R. 18, 


r 
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Mb cS ; thus, while in Аяла  Malui v. Sellappa (1) 
interest at 36 per cent, was held not penal, in Gunapali v. Sundara 
(2) compound interest at Rs. 300 per cent. on default of payment on 
due date was deemed a penalty [see also Salem Town Baul: v. 
Vencatacharior (3); Sunpat v. Changu 4)]. We adopt the principle, 
consequently, as fairly deducible from the more modern decisions 
that- the Court is competent to grant relief whenever the rate of 
Interest appears to the Court to be penal. This view has now been 
adopted by a Full Bench of the Madras High Court in Muthuhrishua 
v. Sankaralimgam (5), It Is not of much moment to consider whether 
the Court tan grant such relief, in the exercise of its equitable jutis- 
diction or under sectlon 74 of the Indian Contract Act аз amended 
in 1899. Itis sufficient (о observe that although the section was origi- 
nally framed tg deal with the-doctrine of penalty and liquidated damages 


as understood in the Law of England, it is in its present form. 


comprehensive enough to include the type of cases now betore us, 


{ because it covers all cases where the contract contains “ any s/ipula- 


tion bv way of Pemaliy." The question consequently reduces in 
any concrete case to this: Does the contract contain a stipulation 
by way of penalty? [n the solution of this question, the observations 
of Lord Mersey in Webster v. Bosınguet (6) may be usefully borne 
in mind. The test is, was the agreement to pay the damage for the 
breach of covenant or contract unconsclonable and extravagant, such 
аз no Court ought to allow to be entered into. No hard and 
fast rule can, however, be laid down asto what may or may 
not be unconscionable or extravagant’ to insist upon in the 


- lrcumstances of the particular case. As Lord Halsbury said 


in Clyde Bank Enginering Company v. Don Foe Carlaned: (7), 
It is impossible to lay down any abstract rule as to what it may or 
may not be extravagant or unconscionable to insist upon, without 
reference to the particular facts and circumstances which are estab- 
lished in the individual case. In the same case, Lord Davey 
added: “ You are to consider whether it is extravagant, exorbitant 
or unconscionable at the time when the stipulation is made—that 1з 
to say, in regard to any possible amount of damages which may be 
“conceived to have been within the contemplation of the parties 


‚(1) (1911) 10 M, L. T 77; 2 M. W.N. 367 (a) (1909) 23 M. L. J. 354 
(3) (1910) a M. W. №. 134; 9 M. Lẹ T. 363. (4) (1910) 7 N. L. R. 46. 
(5) 1912) I, L. R. 36 Mad. 229. (6) (1912) А. C. 394. 

(7) (1905) А. C. 6. 
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when they made the contract.” It need not be disputed ta 
stipulation merely accelerating, payment of the whole debt on 
default of pay ment of one or more instalments is not, by itself, 
by way of penalty: Хараг Burden (1); Stern? у. Bek (а); 
Wallingford v. Mutual Society (3); Illustration (/) to Sec. 74 of the 
Indian Contract Act. But the position is very different, where the 
entire sum, which- the creditor had agreed to receive ip, instalments 
without interest, is not only made repayable in one sum, but is also 
made to carry inteiest at an unusual rate. The Court may, in view of 
all the circumstances of the case, regard the stipulation for payment 
of interest at an exorbitant rate, as a penalty, In the casee before us, 
the history of the previous transactions between the parties shows 
that a very considerable portion of the sum (Rs. 1,500) secured by 
the mortgage was interest on the original sums advanced by way 
of loan. The decree, which had been obtained by the creditors, 
carried interest at 6 per cent. per annum, while the promissory 
note carried interest at such an exorbitant rate (570 рег. cent per | 
annum) that no Court could possibly enforce payment thereof. д 
When the creditors received payment of Rs, 109 In cash, and agreed 
to receive the balance (Rs. 1500) in instalments without further 
interest and spread over five years, the transaction was by no 
means too favourable to the debtors, who were made to furnish 
ample security, 

In these circumstances, when the stipulation was made that 
upon default of payment of one or two instalments, not only would 
the whole balance due become forthwith payable, but would carry 
interest at the rate of 75 per cent per annum, we may properly hold 
that the covenant for payment of interest at this rate was a penalty, 
that 18, it does not represent the damages which the creditors 
were likely to: suffer by reason of the default of the debtors, 
but was rather intended as an effective means to secure punctual per- 
formance of the contract, In our opinion, the Subordinate Judge 
very properly declined to allow the plaintiffs’ interest at 75 per- 
cent per annum. 


The second contention of the respondents is that the Court should 
decline to enforce the covenant for payment of interest at 75 per cent 
per annum in view of the provisions of section 16 of the Indlan Con- 
tract Act às ammended in 1899. There is considerable force in this 
contention, as the case Їз of the type mentioned in illustration (c) of 
section 16, We need not dwell at length, however, on this aspect of the 


(1) (1881) 16 Ch. D. 675. (а) (1863) DeG J. & S. 595. 
(3) (1880) 5 App Cas. 685 
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d sufficient to point out that when the moitgage was executed 
for Rs. 1500, the debtors were in a position of extreme embarrassment, 
The creditors held а decree which they could execute any moment and 
sell up their properties, and the case for the defendants ів that they 
threatened to do so, А Ње same time the creditors held а promis- 
sory note which carried interest at the ruinous rate of 570 per cent 
perannum, "There can beno question that the creditors were in a 
position to dominate the will of their debtors, within the meaning of 
Section 16, and although the latter furnished ample security, the 
creditors made the best bargain they could; they obtained a covenant 
for interesat 75 per cent, that is, interest at the very rate which had 
been disallowed by the Court 12 дот, even when they were in the 
position of unsecured creditors. Itneed not be disputed, as has been 
repeatedly laid down, that urgent need of money on the part of the 
borrower, does not, of itself, place the lender in a position to dominate 
this will wlthin the meaning of section 16: Sundar Koer v. Sham 
Krishen (1); Ganesh v. Vishnu (2); Umesh Chandra v. Galap Lal 
(3); Chatring v. Whitchurch (4); Debt v. Ganga (5); Meghraj v. 
Ganga (6); Meghraj v. Hargyan (7); Sri Chandy. Niader (8): 
But, in the case before us, it is not necessary for the debtors 
to rely upon this doctrine; here the facts make it clear that the 
creditors were іп a position to take advantage of the embarrassment 
of their debtors and the bargain they made was unconscionable ; 
consequently, there is a concurrence of the two elements which 
must combine to attract the operation of section 16 : Davis у Maung 
Shwe Gon (9); Kesavubai v. Arithubai (10). 


We desire to add, however, that the decree of the Subor- 
dinate Judge is erroneous, and if there had been a cross 
appeal by the defendants, we would have varied it. The 
Subordinate Judge has allowed interest at 34 per cent per annum 
till realisation. This is clearly wrong. Interest at such rate 
should have been.allowed only up to the date fixed for repayment 
and redemption by the decree, and interest thereafter should have 
been allowed only at 6 per cent per annum. We аге also of opinion 
that the rate of 24 per cent allowed by the Subordinate Judge is 
too high, in view of the fact that the sum secured by the mortgage 

(1) (1906) I. L. R. 34 Calc. 150; L. R. 34 I. А. 9, 5 C. L. J. 106. 

(a) (1907) I. L. К. 3a Bom, 37. (3) (1903) 10 I L. R. 31 Calc. 233. 
(4) (1907) I. L. А. за Bom 208. (5) (i910! I. L. R 32 АП, 589. 

(6) (1910) 7 А. L. J. 729. (7) (1910) 7 A. L J.655. 

(8) (1911) 8 А. L. J. 407. 

(9) (1911) L. В. 38 1. A. 155; L L. R 38 Calc. 805; 14 C. L. ] 250, 
(10) (1912) 1. L. R. 36 Mad. 533. i 
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was composed largely of interest at a high rate on the «оз 
loan. and that the debtors had furnished ample security, the justice 
of the case would have been met if interest had been allowed at 12 
per cent, Finally, the Subordinate Judge has allowed the plaintiff 
full costs of the suit (inclusive of the court-fees and hearing fee), though 
he has decreed the claim for.less than half the amount; in ordinary 
‚ сошгѕе, each party should have been allowed costs to the extent of 
his success ; at any rate, the plaintiffs should not. have got costs on 
the amount not decreed in their favour. It is thus plain that the 
appellants have no reason whatever to complain of the decree of the 
Suboidinate Judge, which is really too favourable to them, 


The result ig that this appeal faileand is dismissed with costs. 
We assess the hearing fee at thirty gold mohurs. 


Beaohoroft J.—1 agree on the ground that the provision for - 
interest at 75 per cent was a stipulation by way of penalty. 


a. T, X. 


Appeal dismissed. y 





Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 


M Beacheroyt. 
SAILA[2 PROSAD OHATTERJEE AND OTHERS 
i v. 


_. JADU NATH BOSE 


Mortgnge, if operaiiwe—Mortgage executed by administrators erreneewsly ap- 
pointed b$ Pr bate Court—Probate and Administration Act (V of 1881), 
Sec. go—Interest noi sthied in application for sanction—High rate of í 
interest —Unreasonableness— Court's power to reduce interest. 


A moitgage executed with the sanction of the Probate Court by the 
administrators erroneously appointed to satisfy a debt which the executor 
himself was compellable to pay, is valld and binding on the estate, 

All acts done by an executor or an administrator in the due and legal course 
of administration are valid and binding, even though the letters issued by 


-the Court ate afterwards revoked ог the incumbent is discharged. 


Cases on the point reviewed, 


Under section 9o of the Probate and Administration Act, an administrator 
is authorised to grant a mortgage of the Immovable property vested in him, 


> Appeal from Appellate Decree No. 3453 of тото, against the decree of 
Mr. Jogendra Nath Mukerjee, District Judge of Bankura, dated the goth July, 
1910, affiiming that of Babu Ram Narain Sarkar, Subordinate Judge ot Bankura, 
dated the 25th m 1909s 


VoL, XXI.] HIGH COURT. 


only E the previous permission of the Probate Court, This implies a 
sanction by the Court of all the essential elonients of the mortgage transac- 
tion. | 


Where, in the application for sanction to mortgage property by the adminis- 
tratora, no mention was made аз to rate of interest of the amount to bs borrowed, 
aad a clause was inserted inthe dsed for paymeat of compound interest at 

30 per cent, the Court, In а suit for enforcement of the mortgage, reduced the 
interest to simple interest at 9 per cent, per annum. 


Appeal by some of the Defendants. 
Suit to enforce a mortgage security. 
The material facts and arguments appear from the judgment. 


Babus Bepin Behary Ghose and Khetra Mohan Sen for :he 
Appellants. 


Babu Monmedbo Nath Ray for the Respondent. 


B C. А. Y. 


” 


х The judgment of Ње Court was delivered by 


NMIookerjee J.—This is an appeal by some of the defendants 
in а sult to enforce a mortgage security. The substantial quegtion in 
controversy between the parties is, whethe 
tive upon the property now in the bands of the appellants. The 
circumstances under which the mortgage was created are not in 
dispute at this stage and may be briefly stated. (The property formed 
part of the estate of ons Durgadas Chatterjee who made a testamentary 
disposition on the 6th April, 1885.« The testator died in 1890, and 
on Ње 8th December of that year probate was granted to hls eldest 
gon Annada Prasad Chatterjee who was named as the exe cutor in the 
will and figures as the first defendant In this litigation, On the zoth 
February, 1894 the widow of the "testator and one of his grandsons, 
who are the second and third defendants respectively in this suit, 
applied to the probate Court for removal of the executor on the 
ground of his misconduct and for revocation ofthe probate issued 
to him. On the roth July 1834, the probate was revoked and the 
appointment of the first defendant as executor was cancelled. On 
the 17th August, 1894, the probate Court appointed the widow and 
the grandson as joint administrators and four days later issued to 
them letters of administration (inaccurately described in th 
ordersheet as “probate” ) with copy of the will annexed. On the 
roth September, 1894, the executor whose appointment had been 
revoked, lodged an appeal in this Court against the order of the 
District Judge, On the 31st. July, 1896, the appeal was allowed and 
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Сөп. che order of the District Judge reversed оп the ground Ф” the 
1914. alleged misconduct and mismanagement - did not constifute a just 
wore 


cause forcemoval_of an executor under clause e 4 of sectlon zo of the 
>. Probate and Administration Act. Аяяойа Prosad v. Kalikrishna (т). 
Jadu Nath. Thereupon, the probate originally issued to him, which had been re- 
Mookerjee, Y. ` called and cancelled, was re-issued to him by the District Judge on’ 
тү thé rgth February 1897, pursuant to an order made in that behalf 
on the rith February ri 1897. Meanwhile, on the 36th April, 1895, 
in execution of a decree-for money oney against the executor, the disputed 
property was sold and was purchased by Pitambar Chatterjee, now 
represented by the appellants. The decree e had been шапе by F 


co-proprietor of the estate in a suit” 






er + oo? trators, Gao wert ш of m estate at the ше of the sale. ap: 
d ics plied to the District Judge on the 4th May, 1895 fOr permission to 
raise money by mortgage of part of the estate witha view to have 
the sale set aside under section 310A of the Civil Procedure 
Code of 1882. They represented —and the accuracy of thelr dr state 
ment has not been called in question—that the property was worth 
more than:Rs 1,000, and that if the sale, which had taken place for Rs. 
495. only, was allowed to stand, serious loss would result to the estate, 
The District Judge sanctioned the mortgage and directed that the yery 
property, which would thus be saved, be given by way of security. 
The plaintiff thereypon advanced Rs. 550 to the aaner who" Е 
applied Ше. monéy for cancellation ofthe sale, and on the 2181 May 
1895, executed in his favour-the mortgage now gought to he-enforc- 
ed, by which they undertook to repay the loan .on.the rath April, 
1896. On the arst April, 1898, is. after the executor -hiki : 
restored to his office, as the result of the appeal to this Соин; the ^ 
disputed property жаз sold in execution of a money decree against 
. him as executor ofthe estate and -was purchased by the decree- 
holders who subsequently transferred the same to Pitambar Chatter- 
“jee, predecessor of the present appellants on the Agth December 
1898. On the gth April rgo8; the "gfMntif commenced this . 
litigation to enforce his id and he joined as defendants. eleven 
persons, namely, the ex Ње first defendant, the administra- 
tors as the second and third en, and ths representatlves of 
the purchaser as the remaining defendants; The claim was con- 
tested by the last-named defendants- only, on the ground that the . 
r E mortgage was inoperative, because e granted by administrators errone- 
1 у The Courts below have ия 
(1) (1896) I L R, 24 Calc. gs, 


- 
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\ 


overruled this defence, and have decreed ө „8ш. Оп the present Civit. 

appeal, the decree of the District Judge has been challenged on 1914. 
rtm 

two grounds, namely, jirs/,t hat the mortgage granted by the Sailaja d 


administrators does not bind the estate, and, secogdly, that as the » 

. provision for payment of compound interest ata high rate was nat Jada Nath, 
sanctioned by the District Judge, the claim for Interest capnot bg, ^ — Moobepse, F. 
sustained, ЕЕ 

The first point taken on behalf of Ње appellants raises the question ` 
ofthe effect of_remcationof а. probate or letters of administration, 
upon which there has; been some divergence of judicial opinion. 
The effect ОЁ revocation of a gunt of probate or letters of adminis- 
tration has been made to depend mainly upon whether the grant 
was voldab imitio or merely voldable. In 4irim v. Cunatagham (1), 
it was decldedwihat where administration is granted on co шер 
of a wijl which appointed executors, the grant is yoid from its 
commencement, and all acts performed by the administrator 1n that 

^ character are equally void and cannot be made good, even though 
the executor should afterwards appear and renounce. But in JPeck- 
Agm’s case (а) it was held that if the administrator had paid funeral 
expenses, debts, or legacies, which the law forced the executor to pay, 
the administrator, in an actlon against him by the executor, should 
recoup so mucb in damages, because he was compelled to pay it, 
and the true executor had no prejudice by it, for as much as he him- 
self would have been bound to pay it. Again, from Grayshrook v. > 
Fox (3) it appears thatin an action by the true exd'htor against the 
purchaser of goods sold to him by the administrator, the sale js inde- 
feg 116, if made to discharge the funeral expenses or the debts which 
the.administrator or executor was compellable to рау. Wheze, how- 
ever, the act in question is one which the administrator was not com- 
pellable to do, but is a voluntary act on his part, it has been sometimes 
said that it is simply void апі по title ig thereby conferred ona 
purchager. ` [Hewson v. Shelley (4)) or mortgagee [EUis v. 
Ellis (5)] / from him, апа the vendor ів also liable in damages 
Чп an action by the ‘true executor: Woolley v. Clark (6). In 
Bowall v. Bowall (7), it was held that wh&;&4he will does not appoint 
an executor, the repealed grant obtained by suppressing the will 
is not void a5 initio, and, therefore, a sale under it was held to bea 
valid transaction, But wherever the grant of administration is 


(3) (1677) a Lev. 181. (a) (1560) cited in Plowden 282 
(3) (1562) т Plowden 275. (4) (1913) W. N. 246. 
(5) (1905) 1. Ch. бїз. (0 (1822) 5 В. and Ald. 744; 24 К. R. 546. 


(7) (1884) 27 Ch. D. ало. 
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voldable only, as where it has been granted (о а party not next of 
kin, or, where the executor- having acted and the Court, not 
knowing it, committed administration to another, or without citing 
the necessary parties, all lawful acts done by the first ádministrator 
are deemed valid as against the subsequent administrator: Packmas'r 
case (1); Blaokborough v. Davis (2). 

Itis worthy of note that the earlier cases to which we have 
referred were criticised hy Lord Redesdale in Dorle v. Blake (3), and 
a view more favourable to the rights of the onafide transferee for 
value without notice has been taken in modern decisions to 
which we shall now refer. Thus, in Debendra Nath v. Admintstra- 
for-Geseral (4), where the Judicial Committee affirmed the decision 
of the majority in Debendra Nath v. Administrator-General (5), Lord 
Macnaghten observed (hat so long gs the lettem alseadministration 
remained nnrevoked, the person in whose favour the grant had 
been made was to all intents and purposes administrator and his 
receipts were valid discharges for all moneys recelved by him 
administrator) The full significance of this observation is appreciated 
when it is borne in mind that the letters of administration had 
been obtained by fraud and by suppression of. the fact that the 
deceased had left а will. А similar view had been- previously indi- 
cated by Woodroffe J. in Gopal Dass v. Budree Dass (6) which may 


. be difficult to reconcile with the obiter dicium in Prayrag v. 


Goukaras (7), and was subsequently adopted by Neville J. ly Craster 


W v. Thomas (8). It will be observed that in the case last mentioned _ 


the admjnistation had been granted. notwithstanding the existence 
of gwill which had been kept back from the Court, and It^ was thus 


. precisely a case in which it might be argued with plausibility that 


the grant was void ab ixifio ; yet the Court held that the grant was 
voldable and not void, Consequently, if the view is maintained 


that a grant of administration made by a_competent Со 
erroneously, is voldable, that is-operative till it has been revoked by 


that Court or set aside by-a superior tribunal, there is no room for 


controversy that the mortgage in suit is binding upon the estate} But 
even Ё we take a more restricted view, namely, that ‘adopted by 


(1) (1396) 6 Coke 185, (9) (1702) 1 P. Wms. 40 (43). 
(3) (1804) a Sch. and Lef. 231 (237). | бә" 
(4) (1908) І. R. 351. A. тод, I. L. К. 35 Calc, 955. 


(5) (1906) I. L. R. 33 Calc. 713. (6) (1906) I. L. Rigi Cale, 657. 
(7) (193) 6 C. W, N. 787. (8) (1909) a Ch. 348. 
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me Бае 
Walsh^f. in Graysbrook v. (Ahe mortgage is clearly Indefea- Civi. 
sible, because it was created to satisfy а debt of the estate which 1914. 
the executor himself was compellable to pay, The executor had v 
* Sallaja Prosad 


falled to pay the Government revenue due, which had thereupon v. 
been satisfied by one of the joint proprietors of the estate. The Jadu Nath. 
“| executor thereafter did not reimburse the- co-proprietor, who was Mosherjee, F. 
^''cónsequently constrained to sue and to obtain a decree. Even then == 
‚_ the executor did not satisfy the judgment-debt. Execution followed, 
*" with the result that a valuable property was sold for an inadequate |‘ '^ 
price" Under these circumstances, the administrators, withthe sanction 
of the Distsct Judge, raised a loan and saved the property which it was 
their paramount duty to do. They did nothing beyond what it would 
have been obv iously incumbent upon the executor to do for the 
protection of dag estate, if he had been in possession at the time, ` Ы 
&nd we аге unable to discover апу conceivable princlple of justice, 
equity and good conscience to support the contention that the mort- 


„каво was аб initio void, because granted by administrators erf ү 


ous арро ted by Te pu. Саш AJ may be added that the 
more liberal! view indicated above has been adopted in the American 
Courts, where lt has been ruled that(all acts done by an executor 
oran administrator in the due and legal course of administration 
are valid and binding, even though the letters issued by fe Court 
n afterwards revoked or the incumbent discharged from .lils 
igelow v. Bigelow (2); Foster v. Brown (3) ; Fisher v. Bassett 
(4). ae ut reference has been made to a dictum in ода! v. Bozall 
(5) that if a grant is reversed by a Court of appeal it must be deemed 
void ab initio, tho ugh revocation takes effect only from the time 
oof the re the recall, and it has been een argued that 1 all intermediate acts of the 1) p 
v executor or administrator pending an appeal’ which results in a! mre de 
reversal of the former sentence, are void, because, Ц Іа sgid on the epe Gu 


strength of a dictum in Price у. Parker (6), "the appeal suspends the b Pago 
former sentbhce, which on its reversal places all the parties in the ^7 
poslion which they would have occupied if it had meyer existed), м/ 


This contention does not appear to be well-founded on princlple,, 
&nd cannot, at any rate, be applled to the Indian system of law 
which explicitly recognises the doctrine that an appeal does not 
Кача асаа оа оц, 
ged by way оѓ appeal (Order 41, Rule 5, of the Civil . Procedure 


(1) (1562) 1 Plowden 273. (а) (1829) 19 Am. Dec. 591; 4 Ohio, 198, 
(3) (1828) 19 Am. Dec. 652; 1 Balley (s. c.) 84. 

(4) (1837) 33 Am. Dec 227; 9 Leigh (Va) 119. 

(5) (1884) 27 Ch. D. aao (224). (6) 6641) 1 Lev. 157. 
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Civit, Code, 1908). (It is worthy of remark that in the Courts of the United 
iN ane although in some cases .[S/a/e v. William (1); Muirhead v. 
a wirkead (2)] the view has been maintained that an appeal suspends 
коре. the operation of à decree and leaves the executor or administrator in 
Jada Nath." office as before there is respectable authority for the contrary - 
Moekrje, y. Орішоп that an appeal by an executor from an order revoking 
= probate of the will does not continue the powers of the executor 

, pending the appeal : Harney v. Scott (3); Crosier s Estate (4) ; In re 

Marsh (5). But the appellants are in a further difficulty in the present 

саве. The executor was actually removed:.and the administrators 

were placed in possession long befpre the appeal waf preferred ; 

consequently, there ia no room for the epplication of the doctrine 

that the appeal suspended the operation of the order for revocation. 

We may add that in systems where the view is madaalned that an 

appeal against an order of revocation, suspends the operation 

of the order, practical difficulty in the management of the estate 
is avoided by the appointment of an administrator pendente itek 

я and plainly no question could arise as іо the legality of the mort- 
gage in suit, if the administrators here are deemed to -have been in 

essence at least administrators pendente life. We need not, however, 


have recourse to what might be called a fiction-and, for ths reasons _ 





previously assigned, we hold that the mortgage granted by tha _ 


administrators with the sanctio the 


estate. 


—— 


The second point taken on behalf of the appellants raises the 
question of the validity of the claim foriaterest In the application 
to the District Judge for sanction of the proposed mortgage, the 
principal amount required to be ralsed was stated as Rs. 550, but 
E no mention was made about interest, When the deed was executed 

by the administrators, they covenanted, however, to pay compound 
interest at 30 per ceni per annum with half-yearly rests. Under 
section до of the Probate and Administration Act, ёл administrator 
is authorised to grant a morigage of the immovable property vested 
“in him, only with the previous permission ofthe probate Court) 


This implies a sanction by the Court of all the e of 
^ ` the mortgage Qp, and there is no room for doubt that, from * 


the point of vie B 
sion for payment of interest ma 


principal amount ofthe 1 шг i e Ganga 
(1) (1850) 9 СШ 17a. ` (а) 0847) 8 Sm and M. зинг. 
(3) (1859) 28 Mo. 335. (4) (1884) 65 Cal. 332 4 Pac. 109. 


(5) (1903) 55 Atl. 299. 7 i 


€ 


b- g ' T 


ч 
5 + 
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Pershad Sahu v. Maharani Bibi (1); Thikur Prasad v. Gauripat 
Rai (2) which arose on the corresponding provisions of the Guardi- 
ans and Wards Act, XL of 1858, section 18 and VIII of 1890, 
section ag. See also Айат Pal v. Mukunda Lal Бый (3), 
Ray Radha Kissen v. Nauratan Lal (4), Nimai Chand Addya v. 
Golam Hossein (5). In the case before us, the clause for the 
payment of compound Interest at a high rate was manifestly 
Unreasonable, and the lender obviously made the best of the 
embarrassing situation in which the administators found themselves. 


We__accordingly reduce the interest to simple interest at 9 per 
cent, per angum and we do so partly in view of the fact that the 
mortgagee has waited tll verf nearly the last day of the period of 
limitation, clearly with the object that the claim for interest may. 
reach the maximum possible amount, Such interest as we allow 
ig recoverable from the date of the mortgage and must be added to 
the mortgage money as was done by the Judicial Committee in 
Chajymal v. Brij Bhukan (6). The decision in Мой v. Ramoharai 
3 is clearly distinguishable, as there was no covenant at all for 
payment of interest доз diem in that case, and the amount allowed, 
though added to the mortgage dues, was treated as damages, a 
distinction not always recognised : Gordillo v. Wegnelin (8). 
The result is that this appeal is allowed in part, the decree of the 


District Judge discharged, and, in lieu thereof, the usual mortgage dec- - 


ree made in favour of the plaintiff for Rupees 1502-14-0, namely, Rs. 
550 a8 princlpal and Rs. 952-14-0 as interest thereon at 9 per cent 
per annum from the 21st May 1895 to the 21st August, 1914, which 
we fix as the date for redemption. The plaintiff will also be allowed 
hia costs in the Court of first instance on the sum now decreed, such 
costs to be ascertained in this Court and added to the mortgage 
dues. If the decretal amount is not paid on or before the 215 
August, 1914, it will carry interest at 6 per cent per annum from that 
date and the mortgaged property will be sold in due course for reali- 
sation thereof. The defendants will not be personally liable for any 
portion of the decretal amount. Each party will pay hisown costs 
of the appeal to the District Judge asalso of the appeal to this 
Court. У А 


(1) (1884) L. К. тат. А, 47; 1.1. В. 11 Calc. 379. 
+ (2) 61908) I, L. К. 30 АШ. 188. & - 
(3) (1906) 5 C. L. J. 542 (548). (4) (1997) 6C. L], 499 (521.) 
(5) (1909) I. L. R. 37 Calc. 179; r1 C. L. J. 317. 
(6) (1895) L. R 2a I. А. 199;.I. L R 17 All, 51r. 
(7) (1897) L L. В. a4 Calo. 699. (8) (1877) 5 Ch. D, 287, 


V 


` 
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A 
Crit, We are informed thatthe mortgaged property has been'sold in 
execution of the decree now set aside and has been purchased 
by the decree-holder. The effect of our order will be that the sale 
mete will stand annulled from this date, and the property will be re- sold, 
Jada Nath. if occasion arises, in éxecution of the decree now made: Se? Umed- 
Mookerjee, У. fal v. Srinath Ray (1) ; Chandan Singh v. Ram leni Singh (2). We do © 
TS not, however, now determine what restitution the decree-holder may 
be Hable tó make, if he took possession of the property by virtue of 
his purchase at the sale now cancelled; that questlon must be de- 
termined by the execution Court if an appropriate application is made 
in that behalf by the party interested : Raghu Singh v. dhew Prot- 
sad \3); Beni Madhe Singh v, Pran Singh (4). 
к, Т. М. 
. Appeal peel in part: 
(к) (1900) F L, R, #7 Calc, 810. (2) (1904) 1, ie К, 31 Cak, 459. 
: (3) (1912) 16 C, L7 J. 135, (4) (ттл) 15 C, Ly J. 187. 


Bafore Sir Asufosh Mookerjee, Knight, fudge, and Mr. Justice F 


Beacheroft. 
Civi ss ACHYUTANANDA DAS 
м) JAGANNATH DAS.® 
AP o wti—Maurasi Mutt—Succession—Will mot proved, if and when can be 


admitted in evidencs——Indian Succession Act (X of 1865) Sec, 187—Ewidence 

Act (Iof 1873), Sec. 33 ch (5}--‘Adoption'—Relationship, existence of— 

Mohunt and chela—Statement as to commencement of relationship 

Mutts are of three descriptions, vix, Maurasi, Panchayati and Hakimi. 
In the first, the chela succeeds, and іп default of а chela, the Gurubkai succeeds; 
and, where there are more chelas than one, the eldest generally succeeds, 
but a junior ckela may succeed, if he be found more capable and if he be 
selected by the last mohunt as his successor. In the secznd, the office is 
elective, the presiding mohunt being selected by an assembly of mohunts. 
In the third, the appaintment of premding mohunt is vested in the ruling power 
or in the party who has endowed the temple. 

Mohunt Ramanuj Das v. Mokunt Deb Raj Das;(1), Greedharee Does’ v. 
Nundokissore Doss (2), Genda Puri v, Chhatar Puri (3) and Ramalingam v. 
Vytkilingam (4) referred to. 

* Appeal from Original Decree No 55 of 1912, against the P of Babu 
Narendra Krishna Dutt, Subordinate Judge of Cuttack, dated thë rsth 
February, 1912. 

(1) (1839) 6 Mac. Sel. Rep. 262 (268) [N. E. 328 (336;]. 

(а) (1867) 11 M. I. A. 405, 8 W. К.Р C. 35. + 

(3) (1886) I. L, R. 9 All. r; L. R15 I. A. 100. 

(4) (1893) I. L. R. 16 Mad. 490; L. К. 201. 150. А. 
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A will not proved in the Probate Court MUS cited in evidence for a 
limited purpose. : 

Section 187 of the Indian Succession Act, which is EEEE in the 
Hindu Wills Act, does not debar the use of a will in evidence for a purpose 
other than the establishment of a right as executor or legatos. 

Sukumari Gupta v. Bharat Manda! (1), Surbomungola v. Mohendronath (а), 
Fanaki v, Dhanu Lall (3), Caralapathi v, Cota (4) and Basunta Kumar 
v Gopal (5) referred to. 

The term ‘adoption’ in clause (5) of sectlon 32 of the Indian Hvidenee 
Act is not to b» Interpreted in a restricted sense, Tho relationship between 
a mohunt and his chela Is a relationship by adoption within the meaning of 

that clause. e. 


A statementin a will that А has one chela B and has no other chela, is 
one relating to existence of a relationship and is admissible in evidence under 
clause (5) of section gaap the Indian Evidence Act. 


Mashunt Bhagaban v. Mohwné Ram Praparna (6) referred to. 


Obiter. A statement as to the time of commencement of a relationship is 

sodndissolubly associated with the existence itself of the relationship that it may 

“be regarded as a statement which relates to the existence of that relationship 
within the meaning of clause (5) of section 34 of the Indian Evidence Act 


Oriental v. Narasimha (7) referred to 
Appeal by the Defendant. 
Suit for a declaration that the plaintiff lawfully succeeded to the 
office of Mohunt and that the defendant had no claim thereto, 
The material facts and arguments-appear from the judgment. 
Babus Provas Chunder Miller and Satis Chunder Bose for the 
Appellant. 
Babus Sarat Chunder Ray Chowdhury and Charu Chander 
Bhattacharjee for the Respondent, 


C, A Y, 


The judgment of the Court was delivered by 


Mookerjoe J.—The question in controversy in this appeal 


relates to the right of succession to the’ office of Mohunt of 


a Hfndu religious institution known as the Khumbakal Mutt, situated 


in the interior of the District of Outtack at a distance of about 
40 miles from the head quarters. In 1906,and for some years 
before, Raghabananda Das was the Mohunt. Не died оп the 13th 
(1) (1914) 20 C. L. J. 148. : (2) (1879) I. L. R. 4 Cale. 508. . 
(3) (1891) I. L. R 14 Mad. 454. (4) (1909) I. L. R. 33 Mad. 9t, , 
(5) (3914) 18 C. W. N. 1136. d 
(6) (1894) L. К. 22 I. A. 94 ; I. L, R, aa Calc, 843. 
(7) (1901) I. L. К. ag Mad, 183. 
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November 1906 and left, itis said, а will executed and registered 
оп the day of his death. His chela Sriram Das succeeded to the 
office o£ Mohunt and continued as such only for a brief period, 
as he died on the 38th September 1907. He left, it is alleged, a 
will executed on the day of his death. Immediately after his 
death, Jaggannath Das laid claim to the office of Mohunt on the 
allegation that he was his Guru Bhai or co-disciple. The claim 
was resisted on behalf of an infant Achyutananda Das, who, 
it was said by his supporters, had been taken as Chela by Sriram 
Das and was consequently entitled to succeed him as Mohunt. 
This led to proceedings under thg Land Registratio& Act before 
the Revenue authorities; one of these was decided against Jaggan- 
nath Das оп the 25th March 1909, while another had terminated 
in his favour on the aoth February 1909. Themeresult was that 
on the 11th October 1909, Jaggannath Das commenced this action 
for declaration that as the Gurubhai of Sriram Das, he had law- 
fully succeeded to the Office of Mohunt, and that Achyutananda Das 
the pretended chela, had no claim thereto and was in fact an 
imposter set up by persons anxious to seize the properties -of the 
endowment. The Subordinate Judge has found on the evidence, 
first, that the plaintiff Jaggannath Das was the Senior chela of 
Raghabananda Das, and, secondly, that Achyutananda Das, the 
defendant, was not the Chela of Sriram Das. In this view, ihe 
Subordinate Judge has decreed the suit. The defendant has appealed 
to this Court, and has contended, first, that the plaintiff was not 
the Ohela of Raghabananda Das, and, secondly, that he himself had 
been taken as Chela by Sriram Das. Before these questions are 
discussed, it is necessary to determine the rule of. succession appli- 
cable to this endowment. 


It is the common case of the parties that the Khumbakul Mutt 
is a Maurusi Mutt. As was explained in the case of Mohunt 
Ramansj Das v, Afohunt Deb Ray Das (1) Mutts are of three 
descriptions, тїз, Maurasi, Panchayeti, and Hakimi. In the first, 
the office of chief Mohunt is heredity and devolves upon 
the chief disciple of the existing Mohunt, who, moreover, 
usually nominates him as his successor; in the second, the office 
la elective, the presiding Mohunt being selected by an assembly 
of Mohunts; inthe third, the appointment of presiding ‘Mobunt 
is vested In the ruling power or in the party who has endowed the 
temple. The Subordinate Judge has found that in a Maurasl 


(1) (1839) 6 Mac Sel, Rep, 26a (268) [N. E. 328 (336)]. 
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* 
Mutt, the Chela succeeds, and in default of a Ohela, the  Gurubhai 
succeeds ; and, where there are more Chelas than one, the eldest 
geneially succeeds, but a junior Chela may succeed, if he be found 
more capable and if he be selected by the last Mohunt as his 
successor. Thisis in accord with the decisions of the Judicial 
Committee in Greedharee Doss v. Nundokissore Doss (1); Genda Puri 
v. Chhatar Puri (2); Ramalingam v. Vythilingam (3). Consequently 


аз the only law applicable to the Mohunts, their offices, functions ' 


and duties, is to be found in the custom and practice applicable to 
the particular institution, the plaintiff must prove that he is the 
Chela of Rgghabananda Das, and that the defendant is по: the 
Chela of Sriram Das. Не mustsucceed in the strength of his own 
litle and not on the infirmity, if any, in the title of the defendant. 
Before we deal with the oral evidence on the record, it is 
necessary to cÓMMder the two wills alleged to have been executed 
by Raghabananda Das and Sriram Das respectively. The Subor- 
dinate Judge was called upon to examine the question of the 
Yenuineness of the two wills, as letters of administration have not 
yet been taken on the basis of either document. It has been explain- 
ed that no application was made for letters of administration, in 
view of the decision of this Court in the cases of Jib Lal Gir v. 
Жага Mohan Gir (4); Parsania v. Hari Charan (5); Prosonno Kumart 
v. Ram Chandra (6) and Fagadindra Nath v. Madhusudan Das (7) 
vis, that аз Ше Mohunt Is not the owner of the property of the 
Mutt, a person claiming to be his successor cannot, on his death, 
apply for letters of administration in respect of the Mutt 
property. This view has been controverted with reference to the 
decision in Ranjit v. Jagannath Prosad (8) but it is unnecessary 
to determine this point, because notwithstanding section 187 of the 
Indian succession Act, which is incorporated in the Hindu Wills 
Act, a will not proved in the Probate Court may be decided in evi- 
dence for a limited purpose. That section merely provides that no 
right as executor or legatee can be established in апу. Court of justice, 
unless a Court of competent jurisdiction shall have granted a 
Probate of the will under which the right is clalmed or shall have 
granled letters of administration with the will or with a copy of 


an authenticated copy of the will annexed; this does пої. 


(1) (1867) 11 М. I, A, 405, 8 W. R. P, C. 25. 
(2) (1886) L. К. 13 I. А. 106; IL L. R g All, r. 
(3) (1893) L. К. 201. A. 150; I. L. К, 16 Mad. .490. 
(4) (1898) 16 C. W. М. 798. (5) (1912) 17 C. L. J, 65. 
- (1912) 17 C. L, J. 66. (7) боа) 20 C. L.J. oz 
(8) (1885) 1. L. К. 12 Calc. 375. 
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debar the use of a will in evidence for a purpose other. than the 
establishment of a right as executor or legatee: Sukwmari Сара 
v. Bharat Mandal (1) Surbomungola v. Mohendronath (2) Fanaki 
v. Dhanu Lall (3) Caralapathi ч. Cota (4) and Basunta Kumar v. 
Gopal (5). Consequently, in the case before us, a reference to the terms 
of the wills, though neither has been proved in the Probate Court, is 
permissible, if the genuineness is satisfactorily established and if refe- 
rence to the terms is not made with a view to establish the 
right of a person as executor or legatee. Now, as regards the will 
of Raghabananda Das, the Subordinate Judge has pronounced in 
favour of its genuineness. The will was executed on the day of his 
death and was registered. On tha evidence, there is no question 
that the document was executed by Raghabananda Das; the only 
point for consideration is, whetherhe had testamentary capacity 
at the time. He died of cholera in a lodging" Cuttak ; he was 
attacked with the disease on the night previous to the date on which 
he died, The will was made on the morning of the day on which he 
died, and the plaintiff suggested in the Court below that he was theff 


-unconsclous. The Subordinate Judge has refused to adopt this 


view, and we are disposed to accept his conclusion, although the 
appearance of the signature of the executant tends to Indicate that 
he must have been at the time very feeble; but there is no reason -to 
distrust the’ positive testimony that the public asked the will to be 
read over and gave his assent to the terms embodied therein. As 
regards the will.of Sriram Das, which is said to have been executed 
by him at the Mutt on the 28th September 1907, the Subordinate 
Judge has pronounced against its genuineness. The appellant has 
failed to convince us that this view is erroneous. "The evidence of 
its execution is by no means satisfactory, and it is inconceivable that 
the plaintiff should have been allowed, without a protest, to assume 
the office of Mohunt after the death of Sriram Das, if the latter had 
left a will in favour of the defendant. On the other hand, the 
evidence of the medical attendant Kasi Prusti, shows that the illness 


.of the deceased was pronounced hopeless two days before his death, 


and that he was unconscious on the day of his death. On the whole, 


we. are not prepared to disagree with the Subordinate Judge in his 
view that thealleged testator was, on the day of his death, not in a 
condition to make a valid testamentary disposition. 


(1) (1914) 20 C. L. ] 148. (a) (1879) I. L. К. 4 Calc, $08. 
(3) (1891) 1.1. R, 14 Май 454 (4) (1909) I. L, R. 33 Mad, gr. 
(5) (1914) 18 C. W. М. 1136. ` 


+ 


' 


! 


VoL. XXL] HIGH COURT. 


The first question for consideration їв, whether the plaintiff was, 
as alleged by him, a Chela of Raghabapanda Das and, consequently, 
the Guru Bhai of Sriram Das. The oral evidence adduced by 
the plaintiff upon this point has been rightly characterised by the 
Subordinate Judge as overwhelming and of the most rellable 
character. The witnesses, who speak to the initiation ceremony 
of the plaintiff, are men of position and means, and no intelligible 
reason has been assigned why they should conspire to set up a 
false case, Reference may be made particularly to the evidence of 
Dharamdas, the Mohunt of Arang, Radhamohan Santra, the Sebait 
оЁ ап endqwment in the neighbourhood, Pran Krishna Das and 
Kishori Charan Das, two Eemindars, and Gopal Das, the 
Mohunt of Bara Akhra, to which the Khambakul Mutt is 
subordinate. There is, on this oral evidence, no room for 
doubt that “Raghabananda Das had two Chelas, the senior, 
Jagannath, and the Junior, Sriram. Against this view, the weightleat 
evidence brought forward by the defendant is the recital in the will 
‘of Raghabananda that he had no one else as his Chela except Sriram 
Das. There has been considerable discussion at the Bar upon the 
question of the admissibility of this statement in evidence. On 
behalf of the defendant, it has been argued that the statement is 
admissible under clause < of section 32 of the Indian Evidence 
Act. That sectlon-—we quote so much of it as is material for our 
present purpose—is in these terms: “Statements, written or verbal, 
of relevant facts made by a person who is dead, are themselves 
relevant facts in the following case : (5) when the statement relates to 
‘the existence of any relationship by adoption between persons as to 
whose relationship by adoption the person making the statement had 
special means of knowledge and when the statement was made, 
before the question in dispute was raised". On behalf of the plain- 
tiff, ıt has been argued that the section should be strictly construed 
and that the statement in question should be excluded, first, because 
it relates not to the existence but to the non-oxlstence of a relation- 
ship, and, secondly, because the relationship between а Mohunt 
and his Chela 1з not a relationship by adoption. On behalf of the 
defendant, it has been argued that the section should be liberally 
construed, and that itis only by liberal construction that the view 
taken in the case of Ram Chandra v. Fogeswar (1) affirmed by 
the Judicial Committee in Yogeswar v. Ват Chandra (2) and 


(1) (1893) 1.1. R, 20 Calc. 758. 
(a) (1896) I. Le К. 23 Cale. буо; 1. Re 231. А. 37. 
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Dhanmull v. Ram Chunder (1) can be defended, In answer, it has 
been contended by the plaintiff that the view taken in these cases viz, 
that а statement as to date of birth or marriage of a person is admissi- 
ble as а statement relating to the existence of relationship, though in 
accord with illustrations (7) and (s) of section 32 is opposed to the 
view taken in Bepin Behary у. Sreedam (2); Satis Chun ler v. Мо- 
hendra Lal (3) and Ram Krishna v. Monindra Mohan (4), It із not 
necessary for our present purpose to determine whether the fluctua- 
tion of judicial opinion indicated in the two sets of decisions mention- 
ed is more apparent than real, and whether they may not be reconciled 
by a recognition of the principle that a statement as to the time of 
commencement of a relationship is So indissolubly associated with 
the existence itself of the relationship, that ıt may be rightly re- 
garded, without undue stretch of language as a statement which re- 
lates to the existence of that relationship : Oriental у. Narasimha (5); 
Paiiuharkuru v. Raman (6). But whatever view may be adopted upon 
that question, it does not directly affect the points raised before ү 
us for consideration, viz, first, is the relationship between a Mohunt 
and his Chels a relationship by adoption, and, secondly, is a 
statement that A has one Chela В and has no other Chela, a state- 
ment relating {0 the existence of a relationship. We are of opinion 
that both these questions should be answered in the affirmative. In 
the first place, there is no reason why the term “adoption” should be 
interpreted іп а 1estricted sense ; the expression that A has adopted 
B as his Chela is found in judicial decisions of the highest authority, 

In the second place, the expression “relates to the existence "is 
obviously very comprehensive and'need not be construed in the narrow 
sense suggested by the plaintiff. This view is in accord with the deci- 
slion of the Judicial Committee in Mouni  Bhagaban v. Mohunt 
Ram Prapirna (7%. In tbat case, the contest for the office 
of Mohunt lay between one Raghu Nandan, who claimed to be the 
Gurubhal of the deceased Mohunt Hoygib (both of them chelas of 
Chatturbhuj) and Bhagaban, who claimed to be the Chela of Hoygrib. 
The plaintiff contended that the defendaut was not the Chela of Hoy- 
grib, while the defendant asserted that the plaintiff was not the Chela 
of Chatturbhuj, and, cosequently, not the Gurubhai of Hoygrib. А 
petition by  Chatturbhuj, adduced in evidence, contained the 
statement that he had no other Chela or heir besides Hoygrib ; and 


(1) (1890) 1, L. R. 24 Calc. 265. (a) (1186)1. L. К, 13 Calc, 42.. 
(3) (1850) I. L. R, 17 Calc. 849. (4) (1914) 20 C. L. J. 304- 
(5) (1901) I. L. R. 25 Mad 183. (б) (1914) 24 1. C. 519. 


(7) (1894) І. R. 22 I. A, 94; I. 1. К, аз Calc. 843. 
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this was soughtto be used to disprove the allegation of Raghu Nandan 

that he also was a Chela of Chatturbhuj. The statement was treated 

as admissible in evidence, but was held to be not conclusive. We 

hold accordingly that the statement of Raghabanand in his will dated 

the 13th November 1906 that Sriramdas was his Chela and that he 

had no other Chela has been rightly admitted in evidence. The only 
question is, whether as Sir Richard Couch said in Mount Bhagaban v. 
Ram Praparna (1) having regard to the other evidence in the case, the 
statements in the will should be accepted as true. 1n our opinion, the 
question must be answered in the negative. It is clear on the oral 
evidence tbat the plaintiff Jaggannath, though the senior Chela from 
the point of view of the date oPhis initiation, was younger in age than 
Sriram. Аз із explained by Mohunt Gopal Das, Sriram was not only 
older than Jagannath but was more intelligent. It is further plain that 
Jagannath on one occasion, attempted to commit suicide, and was 
sentenced to simple imprisonment for one month. This may have dis- 
pleased his Guru Raghabananda, who obviously intended to have him 
superseded by Sriram ; and with a view to strengthen the position of 
the latter, whom he expressly nominated as his succeseor, he may 
have stated in his will that he has no other Chela. This could not 
possibly prejudice the right of Jagannath to succeed as Mohunt, 
should Sriram die without а Ohela. We hold accordingly that, 
notwithstanding the statement of Raghabananda in his will, the oral 
evidence establishes satisfactorily that Jaggannath was the senior 
Chela of Raghabanand. 


The second question for consideration is, whether the defendant 
Achyutanauda was adopted as а Ohela by Sriram. The story for the 
‚ defendant is that he was taken аз Chela by Sriram on the day of his 
death. "The Subordinate Judge has disbelieved the oral evidence on 
this point, and we are not prepared to hold that he has taken an 
erroneous view. In the first place, it is plain from the evidence on 
the side of the plaintiff that Sriram was, on the day of his death, in a 
more or less unconscious condition, and was not physically able to 
perform the elaborate ceremonies essential for the initiation of a 
Chela. In the second place, the alleged will of Sriram puts forward an 
entirely different story viz, that the defendant was taken as Chela, six 
years earlier, when a boy only three year’s old, during the life-time 
of Raghabaninda himself; whoever may have manufactured the will, 
whether on the day of or immediately after the death of Sriram, did 
not venture to put forward the story of the initiation of the defendant 


() (804) L. Е. 22 I. A. м (103) 
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on the day of the death of Sriram. In the third place, it is indis- 
putable on the evidence that at the Mahotsab ceremony held on the 
thirteenth day after the death of Sriram, the plaintiff was installed as 
the Mohunt In the presence of a large assembly of Mohunts and res- 
pectable men. Noclaim appear to have been put forward on be- 
half of the defendant as the Chela of Sriram. 1f the defendant 
had been so recently adopted as Chela, it is inconceivable that his 
supporters should have allowed the installation of the plaintlff to go 
unchallenged. The case for the defendant is certainly not improved 
by the suggestion that the plaintiff was allowed to assume the office 
of Mohunt, because he had been appointed by ths will eof Sriram 
as the guradian of the defehdant, On"the other hand, it is plain that 
this was an ingenuous device, adopted by the framers of the will, to 
propitiate the plaintiff, i£. possible, and to secure his acgulescence in 
the claim subsequently put forward on behalf of the defendant. 
We feel no hesitation in holding that the defendant is not the Ohela 
of Sriram Das. 

We confirm accordingly the two-fold finding of the Subordinate 
Judge, viz, that the plaintiff is the Chela of Raghabanand and conse- 
quently the Gurubhai of Sriram, and that the defendant is not the 
Chela of Sriram. In this view, the decree of the Subordinate Judge 
must be affirmed and this appeal dismissed with costs, | 


A. T. M, 
Appeal dismissed, 





Before Sir Asutosh Atookerjee, Knight, Fudge, and Mr Fuslice 
Beacherof?. 


DHAKESWAR PROSAD SINGH 


т. 


HARIHAR PROSAD NARAIN SNGH.* 


Contribution—Transfer of Property Act (IV of 1883), Sec. 82—Mortgags of two 
properties —Morigage decree, satisfaction of, by purchaser of oma properiy— 

Charge. 

The purchaser of one of two properties mortgaged, satisfying the mortgage 
decree, has а charge for such sum as the purchaser of the other property 
be called upon to contribute. 

Fohan Ara Begum v Shujauddin (1) dissented from, Raushan Ali v Kali 
Mohan (2) on the polnt approved, 2 

* Appeal from Original Decree No 467 of 1910, against the decree of Babu 
Sos! Bhusan Sen, Subordinate Judge of Gaya, dated the 15th August, 1910. 


(1) (1905) 9 C. W. Ñ. 855, (a) (1906) 4 C. L. J. 79. 
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* > 


A rigbt to claim contribution is the same, whethor the mortgage is 
edeemed in the usual way or whether the debt is realised by a forced sale of 
“She property by one of several owners of the equity of redemption. 
Rajah of Vixsianagram v. Rajah of Setruckeria (1) and Ibn Hasan v. 
Jrijbhuhan (2) referred to. 
A decree obtained on а mortgage does not extinguish the security though 
wie security may be merged in the decree, and the judgment recovered in any 
-orm of action is still but a security for the original cause of action until it be 
nade productive in satisfaction to the judgment-creditor. 
Bibijan v Sachi Bewak (3), Purnamal v. Venkata (4), Surtiram v Barhamdso 
5), Drake v. Mitchell (6), Lowry v. Williams (7), und Economic Life Assurance 
_ ойбу v Usborne (8) referred to. • 
Appeal by the Second Defendant. 


Sult for contributien under the first paragraph of sectlon 82 of 
he. Transfer of Property Act. 


Two properties were mortgaged to A. One of the properties 
wag purchased in execution of a decree of a pulsne mortgagee by 


the plaintiff and the other property passed by successive transfer , 


the second defendant, the appellant. Subsequently A obtained 
« decree on his mortgage, which was satisfied by the plaintiff. 


Babus Mahendra Nath Ray, Haribhusan Mookerjee, Gones Dui 
Singh and Baidya Nash Narayan Singh for the Appellant, 


Babu Ram Chander Mosumdar and Moulot Muhammad Musiafa 


Khan for the Respondent. 
С. А. V. 


The judgment of the Court was dellvered by 


Mookerjoe J.—This is an appeal by the second defendant in 
a suit for contribution under the first paragraph of section 82 of 
the Transfer of Property act. The facts essential for the determina- 
«ion of the questiona raised before us are not in controversy and may 
Wbe briefly recited. On the asth March, 1897, Khaja Obedullah 
executed a mortgage of a third share in each of two properties, 
Attapur and Paharpur, to Mahomed Sidiq to secure a loan of 
Rs. 35000 which carried interest at 18 per cent per annum. The 
mortgagee sued to enforce his security, obtained a decree on the 
soth November, 1905 and in execution thereof had the mortgaged 
properties advertised for sale. Meanwhile, the interest of the 
(1) (1902-3) I. L. R. 26 Mad. 686. (а) (1904) I. L. R.-26 All. 407 
(3) (1904) I. L. R. 31 Calc. 863. (4) (1897) I. L. К. 20 Mad. 486. 
(5) (1905) aC, L. J. 202, (214). (6) (1803) 3 East ast; 7 К.К 449. 
(7) (1895) 1 1. R. 274. (8) (1902) App. Cas. 147. 
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mortgagor in Attapur, which for the sake of brevity we shall call A 
had been sold in execution of a decree on а pulsne mortgage date 
gth June, 1897, and had passed on the 2181 September, 1904 int 

the hands of one Jobraj Lal, now represented by the plaintiff. Tb 
interest of the mortgagor in Paharpur, which we may call B, ha 
also passec out of his hands, and had, by successive transfers date 
18th May 1898, 19th September, 1902 and yth November 190+ 
vested in the second defendant. Consequently, when the mortgage 
decree-holder took steps for the sale of the mortgaged propertlet 
the purchaser of A satisfied the decree, on the 23rd October, 190 
by payment of Rs 7456, He theg instituted this suif on the 300 
September, 1909, for recovery of a proportionate amount from th 
first defendant, namely, Rs 5964, together with interest thereon m 
18 per cent per annum; he also prayed that thjs sum might b 
declared a charge upon B. The suit was originally brought agains 
the first defendant, on the assumption that she had purchased B 

but, when it subsequently transpired that B belonged, not to m 
first defendant but to her son the second defendant, the latter wa 
joined as а party on the 17th December, 1909, that is, more tha» 
three years after the satisfaction of the mortgage decree, Thre 
questions, consequently, arose for consideration in the Court below 
namely firs‘, was the suit barred by limitation, secondly, was th 
plaintiff entitled to a charge upon В, and, thirdly, what was th: 
amount recoverable by the plaintiff. The Subordinate Judge ha 
held that the suit is not barred by limitation, as the plaintiff ів entitle- 
to a charge on B, enforceable within 12 years from the date whe» 
the money sued for became due (Art. 132 of the second "schedule 
of the Indian Limitation Act), The Subordinate Judge has als 
found that the plaintiff was entitled to recelve Rs. 5026, with interes 
thereon at 13 per cent per annum from date of deposit to date of sub 
to be realised by sale of B. The second defendant has appealed te 
this Court, and has contended, frs/, that the sui? is barred by limita- 
tion, as the plaintiff has no charge for the realisation of the sum duc 
to him, and, secondly, that the sum decreed has been ascertained or 
erroneous principles. 

In support of the first ground, reliance has been placed upo» 
the decision in Fahan Ara Begum v. Shujawddin (т). In that case 
a mortgagee had obtained a decree on his mortgage, which was satis. 
fied by one of several representatives of the deceased mortgagor. Is 
was held that sections 82 and 95 of the Transfer of Property Act were 


(1) (1905) 9 C. №, М, 865. 
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inapplicable, that the representative who paid up the decretal 
amount did not thereby acquire a chafge on the mortgaged property, 
and that, consequently, to a suit for contribution brought by him, the 
three years’ rule of limitation contained In Art 61 or Art 99 of the 
second schedule to the Indian limitation Act was applicable. It need 
not be disputed that the principle, which underlies the decision in 
Jahan Ara Begum v. Shujauddim (1) assists the contention of the 
appellant; but it is worthy of note that a contrary rule was adopted in 
Raushin Ali v. Kali Mohan (з), where Ghose J. held, with the con- 
currence of Caspersz J, who was a party to the decision in Fahan Ara 
“Begum v. Shujauddin (1) that where one of two co-mortgagors pays 
off the entire morigage debt, he occuples the position of the mortgagee 
when he seeks contribution from hig co-mortgagor. This view is in 
accord with the d@cisions in Umrunnissav. Muhammad (3); Pancham 
Singh v, Ali Ahmad (4); Ashfag у. Wasir Ali (5) Mura v. 
Fagat (6); Bhagwan Das v. Har Dei (7) ; я Hasan v. Brijbhukan 
(8); Bhagwan Das v. Karam Husain (9); Har Prasad v. Raghu 
Nandan (10); Danappa v. Famnappa (11); Aransab v, Vamana (12a) ; 
Moidin v. Oothumanganni (13); Gholam Moula Khan v, Вапно КАани 
(14) We may further observe that the view taken In Yahan Ara 
Begum ve Shujasddin (1) is contrary to the rule adopted in Mangni- 
ram v. Mehdi Hossein Khan (15) to which the attention of the Court 
was apparently not invited. An examination of the cases shows that 
Jahan Ara Begum v. Shujauddin, (1) stands alone, and it is really 
inconsistent with the decision of the judicial Committee <io Amad 
Wali Khan v. Shamsul Jahan Begum (16), In this case, the judicial 
Committee construed section 95 of the Transfer of Propeity Act, 
which is in these terms: “Where one of several mortgagors redeems 
the mortgaged property and obtains possession thereof, he has a 
charge on the share of each of the other co-mortgagors in the pro- 
perty for his proportion-of the expenses properly incurred in во 


() (до) 9 C. W, N. 865. (a) (1906) 4 C. L, J. 79. 

(3) (1880) I. L, R. 3 АП, 24, (4) (1881) I, L, R, 4 All, 58, 

(5 (889) L R 14 I. A. 1; I, L, R tr All, 423, 

(6) (1886) I, L, R, 8 All. 295 (299). (7) (1903) I. L. К. 26 All. 227. 

(8) (1904) I. L. К аб All. 407. (9) (1911) L L. R. 33 АП. 708. 

(10) (1908) I. Le R. 31 AIL 166. (11) (1903) I. L. R, 26 Bom. 379. 

(ха) (1879) I. L. К. a Mad. 223 (225) (13) (1888) I. L, К. 11 Mad. 416. 
(14) (1901) 4 Oudh Cases 273. 

(15) (1903) I. L К. 31 Calc. 95 (103), 8 C. W. N. 30. 
-(16) (1905) L. К. 33 I. А. 81, 1. L. К. a8 АП, 482, 
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redeeming and obtaining possession." It was ruled that the sectio» 
should not be limited in its operation to mortgages under which pos- 
session passes, and that it was more reasonable to construe the sectio) 
distributively, to make the condition of obtaining possession apply ош) 
to the cases in which ita fulfilment is, from the nature of the mortgage 
possible, and in other cases to make the charge follow upon redemp 
tion. It {s plain that if this principle be applied to the case before us 
the objection of the appellant must be held entirely groundless. It 
cannot also be disputed that this-conclusion as is clear from the 
case of Digaméa) v. Harendra Narayan (1) is in harmony with what 
ів widely recognised as the rule of justice, equity and god conscience. 
The principle which underlies the rule is thus formulated 
by Pomeroy in his work on Equity Jurisprudence, Vol. IL, 
Arts, 1221, 1222: “Where a party interested in the pre- 
mises, who is not personally, and primarily Hable ‘as the prin- 
cipal debtor for the whole mortgage debt, pays the. mortgage 
to the holder thereof, he is entitled to regard the transaction аз fh 
equitable assignment of the mortgage to himself, and to keep it alive 
as security of his own rights against others, who are owners of or 
interested in the land. Any such person who redeems, no matter 
how small a portion of the premises he may own, or how partial 
may be his interest, must redeem the entire mortgage by paying the 


whole mortgage debt. The doctrine of contribution among all those 


who are interested in having the mortgage redeemed, in order to 
refund the redemptor the excess of his payment over and above his 
own proportionate share, and the doctrine of equitable assignment 
in order to secure such contribution, are the efficient means by which 
equity completely and most beautifully works out perfect justice 
and equality of burden." To the same effect is the exposition by 
Sheldon in his work on Subrogation (Art. 169): “ One of several 
joint debtors will, as against his co-debtors, ordinarily be subrogated 
to the securities and means of payment of the common creditor 
whom he has satisfied, so as to enable him to recover from his 
co-debtors, by means thereof, their proportional share of the indeb- 
tedness which he has discharged; and this, as in other cases of 
subrogation, arises rather from natural justice than from contract. 
Each joint debtor is regarded as the principal debtor for that part 
of the debt which he ought to pay, and as a suretylfor his co-debtors 
аз to that part of the debt which ought to be discharged by them." 
A similar reason for the rule is assigned by Harris in his work on 


(1) (1910) 11 C. L. T. 226. 


ake 
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Subrogation (section 424): “the payment (by one of two joint debtors) 
would not surely so absolutely extinguish the debt as to deprive the 
paying debtor of his right to contribution, to obtaln which he must be 
subrogated, or he must take the position of a simple creditcr and 
sue his co-debtor in assumpsit. The former course would serve to 
prevent a multiplicity of suits. The rule to be applied between 
them should be the same as betwen principal and surety. This rule 
applies as well to joint mortgagors, they being joint debtors or even 
if they be joint or co-sureties ". Jones on his Tréatise on Mort- 
gages (Vol. I Art. 877) defends the rule on а similar ground: 
* when a mortgage is paid by one entitled to redeem, who is under 
no obligation to pay it, although he does not take a formal assignment 
of it, he is subrogated to the rights of the mortgagee in the mort- 
gaged property, and holds the titleso acquired as against subse- 
quent encumbrances, although he had also acquired the equity of 
redemption. In such case, no proof of intention on his part to 
keep the mortgage alive is necessary to give him the benefit of it; 
his payment of the mortgage апа hls relation to the estate are in 
aid of his title to strengthen and uphold it". The injustice. which 
might result if this rule were not adopted, is forcibly described 
by Shepley C. J. in Watkins v. Eaton (1); “If one who may be 
obliged to redeem the share of а co-tenant to relieve his own &hare 
from encumbrance, could have no right to retain the share of such 
co-tenant as security and to obtain a reimbursement of the amount 
equitably chargeable to it, he might utterly fail to obtain compensation, 
and yet his co-tenant without making any payment, mlght be entitled 
to the full possession and benefit of his share of the land discharged 
from the encrumbrance. The law cannot be justly chargeable with 
such results as produced by conformity to its provisions. The 
principle is well established and is of frequent application in the re- 
demption of mortgages, that one having a legal interest in an estate 
under encumbrance, may redeem the whole estate when necessary 
to enable him to redeem his own share or to relieve his own title 
from encumbrance, even against the pleasure of a co-tenant or other 
owner, and may be regarded as the assignee of the encum- 
brance upon the other shares or lnterests, and may retain posses- 
sion of them to secure a reimbursement of the amount eguit- 
ably chargeable to them”. Itis consequently plain that the deci- 
sion in Jahan Ara Begum v. Shujauddin (2) nob only stands 
by Itself, but is also not well-founded on principle. On the other hand 
the view adopted in Rawshan Aliv. KaliMohasz (3) is consistent with 
(1) (1849) 30 Maine 529; 50 Am, Dec 69, 
(a) (1905) 9 С. W. N, 865. (3) (1906) 4 C. Le J. 79. 
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the rules of justice, equity and good conscience ; but we may ob- 
serve paranthetically that we must not be taken toappiove ofan- 
other proposition enunciated in the same case, namely, that an 
assignee of a lease-held interest created by one of the co-mortgagors, 
though entitled to claim contribution, cannot claim a charge against 
the shares of the co-mortgagors of the lessor. We hold accordingly 
that when one of several mortgagors redeems the whole mortgage, 
he acquires a charge on the shareof each of his co-mortgagors for 
his proportion of the expenses properly incurred in the redemption 
of the property. é 


This principle is obviously applicable to the case before us, 
although the mortgage debt was satisfied by a purchaser of 
a portion of the mortgage property after a decree had been obtained 
on the mortgage. The purchaser who redeemed the mortgage, was, 


for the purposes of the rule, in the same position as lf he were one 


of two joint mortgagors: Mohan v. Kashinath (1). The fact that a 
decree had been obtained on the mortgage was also immaterial, because 
a decree obtained on a mortgage does not extinguish the security, 
though the security may be merged in the decree, and the judg- 
ment recovered In any form of action is still but а security for the 
original cause of action until it be made productive in satisfaction to 
the judgment-creditor ; Brdijan v. Sachi Bewah (2); Purmamal v. 
Venkata (3); Surjiram v. Barhamdeo (4); Drake ү. Mitchell (5); 
Lowry v. Williami(6); Economic Life Ass. Soc. v. Usborne (7) Indeed, 
it has been held that the right to claim contribution is the same, 
whether the moitgage Is redeemed in the usual way or whether the 


- debt is realised by a forced sale of the property of one of several 


owners of the equity of redemption: Rajuk of Vtsianagram v. Rajah 
of Seiruoherla (8); loa Hasan у. Brijbhukan (9). We hold accord- 
ingly that the plaintiff is entitled to a charge for such sum as the 
defendant may be called upon to contribute, and in this view no 
question of limitation arises. The first ground urged by the appellant 
consequently fails. 


In support of the second ground, it has been argued that the 


(1) (1906) 3 N. L. R. ga. 


(a) (1904) I. L. R. 31 Calc. 863. (3) (1897) I. L. R 20 Mad. 486. 
(4) (1905) 2 C. L, J. 202 (214). (5) (1803) 3 Eást 251 ; 7 В. R. 449. 
(6) (1895) ІІ. R. 2747 (7) (1902) App. Cas 147, 
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values of A and В at the date of the mortgage of the 25th March, 
1897, have not been correctly determined. This contention is 
well-founded only in respect of A. As regards B, the plaintiff stated 
in the plaint that the value was Rs. 20,000 ; this was not specifically 
or by necessary Implication, denied in the written statement ; con- 
sequently under Rule 5 of Order 8 ofthe Civil Procedure Code, 
the allegation of the plaintiff must be taken to have been admitted 
by the defendant. As regards A, the plaintiff stated, in his plaint, 
that its value was Rs 10,000, but that it was subject to a prior 
charge for Rs 5,000 under a usufructuary mortgage dated the 14th 
December 1885. The defendant, in his written statement, disputed 
this valuation of A. The Subordinate Judge has found that the prior 
charge was real, but that the value of A when unencumbered, was 
two thirds of Rs. 22,000, as shown by a conveyance dated the 28th 
September 899. This conclusion із erroneous, because A is not 
proved to be identical with the property mentioned in the con- 
veyance. We have, however, other materials on the record from 
which the value of A may be determined. On the 21st September, 
1904, A was sold in execution of a decree оп a puisne mortgage, for 
Rs 10,540. This sum represents the value of A when not encum- 
bered, reduced by the value of the prior encumbrance Rs. 5000 and 
amount chargeable on A in 1904 on the foot of the mortgage of 
the asth March 1897. From these data, the value of A, when not 
subject to encumbrances, turns out to be Rs. 17,450. The value 
of A when the mortgage of the 35th March 16097, was granted, was 
thus Ra 12,450. Consequently, on the principle explained in 
Bhagwan Singh v. Mashar Ali Khan (т), the defendant who held 
property B worth Rs. 20,000, is bound to contribute Rs. 4,596, out 
of the aggregate sum of Rs. 7,456 paid by the plaintiff to satisfy 
the whole mortgaged debt, although he held property A worth only 
Rs. 12,450. The finding of the Subordinate Judge on the question 
of the sum payable by the defendant must accordingly be varied by 
the substitution of Rs. 4,596 in place of Rs. 5,026, in his judgment. 
On this basis, the decree must be varled by the substitution of 
Rs. 6,530-4 as. in place of Rs. 7,037-14 а. The second ground must 
accordingly prevail to this extent. 


The result is that this appeal is allowed in part, and the decree 


of the Subordinate Judge varied by the substitution of Rs. 6,530-4 аз, 
in place of Rs. 7,037-14 аз. Subject to this variation, the decree 


(1) (1914) I L- R 36 АП, ауз, 
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Civi, | will stand confirmed. The defendant appellant must pay the plain- 
ion: tiff respondent his costs in this Court, 
d Appeal allowed in part. 
: A. T. М. 
Harihar Prosad. 


меин, Y. CRIMINAL REVISION. 





Before Sir Lawrence Jenkins, K.C.LE., Chief Justice, and Mr. 


Justice Teunon. Я 


CRIMINAL. | GULLI S 
D. 
I 
p^ m EMPEROR.* 
sember, 12, 20. е 
— Indian Extradition Act (XV of 1903), Secs. 7, 15—Sckeme of the Aci—States 


other than Foreign States, fugitive criminals in—~Political Agent, warrant 

issued by— Warrant, execution of, by tke Magistrate—Revision—High Cour?’s 4 

power to interfere—Aggriceed fugitive criminals, proper remedy of—Criminal 

Procedure Code (Act V of 1898), Sec. 491. 

Where a warrantis issued by a Political Agent under sectlon 7 of the 
Indian Extradition Act, its execution by the District Magistrate in 
accordance with the Act is an executive act, and notwithstanding the 
Magistrate's eccentric procedure in execution of the warrant, High Court 
can not Interfere.in revision with such execution, 

If a fugitive criminal, arrested under section 7 of the Indian Extradition 

' Act considers himself aggrieved, he can Invoke the action of the Govern- 
ment under section 15 of the Act, ' 

This view of the law does not, however, conflict with the power of the 
High Court to interfere otherwise than by way of revision, s.g, under section 
491 of the Code of Criminal Procedure. 


Application for revesion by the Petitioner, Gulli Sahu. 


The facts upon which this application was made, are shortly 
‘these :—In September, 1909, one Peary Goar was alleged to 
have been assaulted by six persons, of whom the petitioner was 
sald to have been one, at a place called Malinia within the territo- 
tories of Nepal, and the said Peary Goar was said to have died 
seven days after the alleged assault. On the rath June, i9ro, a 
complaint was made by the widow of the said Peary Goar, to 


* Criminal Revision No. 1701 of 1914, against the order of .A Н. Varriede 
Esq., District Magistrate of Darbhanga, dated the 19th July, 1914, an applica 
tlon for a reference of which order to the High Court for revision was 
rejected Ьу В. L, Rose Esq., Sessions Judge of Durbhanga, on the 8th September 
1914. : 
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the authorities of the Nepal Government On the sgth January, 
1912, the Sub-Inspector of Phulpar, a police station in the district of 
Darbhanga, sent an intimation to the Lieutenant of Hanuman- 
nagor in Nepal, through the Sub-Divisional Magistrate of Madhu- 
banl, enquiring if one Gulli Sahu was wanted in the case of the 
murder of a Goala; whereupon, on the aand February, 19 13, 
the Lieutenant of Hanumannagor replied that Gulll Sahu was an 
accused in the said case, and asked for his arrest, promising to send 
proof of.criminality-and nationality according to treaty. On the 
36th April, 1913, tha Sub-Divisional Magistrate directed that the 
petitioner ati another person named Gobind Sah, who had been 
subsequently arrested on the same charge, should be surrendered to 
the Nepal authorities, Thereupon, an application being made by the 
petitioner, the Sessions Judge of Darbhanga made a reference to the 
High Court under section 438 Cr. P. C., recommending that the said 
order for the surrender of the petitioner to the Nepal authorities be 
-get aside on the grounds amongst others, that there was a conflict of 
evidence as regards the nationality of the petitioner, that there was no 
proof that the sald Peary Goar died of tho effects of the said assault, 
and rather there жаз а good deal of evidence that he died from 
natural causes, and that there was no proof that an extradition offence 
had been committed. The reference was accepted by the High Court 
on the 21st July 1913, and the accused petitioner was directed to be 
discharged (1). A warrant afterwards appeared to have been issued 
by the Officiating Resident in Nepal to the District Magistrate of 
Darbhanga authorising him to arrest and deliver the petitioner, 
on the ground that he wasa Nepalese subject and was accused of 
murder, and had fled from Nepal to British territory. Accordingly 
on the sth of July 1914, the Sub-Divisional Magistrate of Madhu- 
bani issued a warrant for the arrest of the petitioner, and he was 
arrested on the 7th July, 1914, and produced before the Magistrate in 
charge at Darbhanga on the following day. The petitioner then 
submitted an application to the said Magistrate stating that he 
was absolutely ignorant as to why he had again been arrested, 
and that he was a British Indian subject, and he prayed.to be 
supplied with copies of the warrant and other papers con- 
nected therewith, On the gth July, 1914, the learned District 
Magistrate passed the following order: “Let him quote the 
law upon which he relies at once, and produce his evidence 
(if any) by the 15th instant without fall. I have no intention 


(1) (1913) I. L. R. 41 Cale, 400 
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of allowing the proceedings to be protracted. I presume the 
Resident has sent us evidence of nationality." 


On the rsth July, 1914, the learned District Magistrate without 
taking any evidence as to the nationality and criminality of the peti- 
tioner directed that he should be surrendered to the Nepal authori- 
ties, No fresh evidence was taken by the Magistrate, and the only 
evidence on the record was that on which the Reference was made 
to the High Cowt by the Sessions Judge of Darbhanga, and the said 
Reference was accepted by the High Court in July 1973. 


The petitioner thereupon moved the Sessions Judge f Darbhanga 
to make a Reference to the High Court for setting aside the sald order 
of the .learned District Magistrate directing the petitioner to be 
surrendered to the Nepal authorities, and the learned Sessions Judge 
refused to make the Reference. Hence this application by the peti- 
tioner, praying that the said order of the Magistrate may be set aside. 


Messrs. B. Chakravarli and K. N, Chaudhuri and Babs 
Rajendra Prosad for the Petitioner. 


Alr, Sulian Ahmed (Deputy Legal Remembrancer) and Babu 
Probodh Chandra Chatterjee for the Crown. 


The judgment of the Court was as follows : 


The applicant, Gulli Sahu, has obtained a Rule calling in 
question the legality of his arrest under the Indian Extraditlon 
Act of 1903. The Rule was granted with some hesitation, for great 
doubt was felt as to the Court's jurisdiction to interfere in the exer- 
cise of the revisional powers. This doubt was well-founded. The 
powers of the Act were setin motion by Ше Political Agent ір and 
for the state of Nepal who issued a warrant addressed to the District 
Magistrate of Darbhanga for the arrest of the applicant, Gulli Sahu, 
and his delivery as in the warrant described. 

The applicant is a Nepalese subject, who had fled from Nepal to 
British Territory. The case against him is that he has committed 
or is supposed to have committed murder and that is an extradition 
offence. The proceedings thus fell within section 7 of the Асі Sub- 
section 1 empowers & Political Agent to issue a warrant addressed 
to a District Magistrate for the arrest of a person by whom an of- 
fence has been committed or is supposed to have been committed, 
Sub-section 3 provides that the warrant so issued shall be executed 
in the manner provided by the law for the time being in force with 
reference to the execution of warrant. 

It has not been suggested that we should or could revise what 
was done by the Political Agent ; but we have been asked to interfere 
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with the proceedings of the District Magistrate tn British India, But 
the District Magistrate’s sole function was to execute the warrant, 
and, notwithstanding his eccentric procedure and pronouncement, 
this ın effect is what he has done. And asin so doing he performed 
in accordance with his legal duty an executive act we have no power 
to interfere in the exercise of our revisional powers. Thaf this is the 
true effect of the Indian Extradition Act 1903 is, we think apparent 
from an examination of its scheme. Chapter II of the Act deals 
with the surrender of fugitive criminals in the case of foreign states, 
and where a requisition is made for such surrender the Government 
may issue an order to a Magistrate to inquire into the crime. The 
method of inqulry is described, and a power to commit the fugitive 
criminal to prison to await the orders of the Government or to release 
him on bail is vested in the Magistrate. 


Then it is enacted that the Magistrate shall report the result of 
. his inquiry to the Government, and a power is given to the Govern- 
“ment to refer to the High Court any important question of law. But 
it rests with the Government to decide as to the surrender of the 
fugitive criminal, and section 5 empowérs the Government to stay 
proceedings under the chapter and to direct any warrant issued under 
it to be cancelled and the person for whose arrest a warrant has 
been issued to be discharged. 


Chapter Ш on the other hand deals with the surrender of fugi- 
tive criminals in case of states other than foreign states. Nepal is 
such a State, so that itis with this chapter that we are concerned. 
In cases falling under this chapter a simpler procedure is prescribed 
where proceedings are initiated by a Political Agent. In that 
case no enquiry is directed and the determination of the Political 
Agent is regarded as sufficient subject to the Government’s power 
of interference under section 15. 


Where however a state, not being a foreign state, itself makes a 
requisition for the surrender of an accused person then the proce- 
dure of section 3, which is in chapter II, is prescribed including 
the inquiry and report by the Magistrate. An examination of the 
whole Act and a comparison of its provislon confirm the view that 
where a warrant is issued by a Political Agent under section 7 its 
execution by the District Magistrate in accordance with the Act 1s 
an executive act and the Court cannot interfere in revision with such 
execution. There is nothing in this view which in any way conflicts 
with the power of the Court to interfere otherwise than by way of 
revision. Thus the power of the Court to interfere under section 
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491 is untouched by this decision, for that is a power not created 
by the Extradition Act or exercisable by way of revision, but vested 
in Presidency Courts to protect the liberty of the subject in appro- 
priate cases whatever may be the occasion of the deprivation, of 
which complaint ıs made. 

Ifa fugitive criminal arrested under section 7 of the Indian 
Extradition Act considers himself aggrieved, he can invoke the 
action of the Government under sectlon 15. This Court, however, 
has no power of revision and 80 the Rule must be discharged. 


A. N. R. C. Rule discharged. 





Before Mr. Fustioe Sharfuddin and Mr. Fustice Teunon. 


BHAGAT PERSHAD AND OTHERS 
A 
КАМКОР KARMAKAR AND ANOTHER,* 


Criminal Procedure Code (Act V of 1898), Sec, 133 —RHmcroachment on a public 
way—Obstruction, order directing removal of— Findings necessary to support 
the order—Bonafide claim of title. 

Where proceedings were taken under section 133 of the Code of Criminal 
Procedure, and an order was passed by the Magistrate directing the 
removal of a house which was said to represent an encroachment or obstruc- 
tion on a public way : 


Held, that the order was liable to be set aside, Inasmuch as there was no 
finding that the claim bythe petitioners was not made and put forward in 
good faith, 

Luckhes Narain Banerjee v. Ram Kumar Mukherjee (1), Queen Empress v. 
Bissessur Sahu (2), and Belat Ali ү, Abdul Rohim (3) referred to. 

Held further, that the extent of the encroachment of the house upon the 
public way shonld have been ascertained and definitely specified in the order; 
and in the absence of such a specification the order could not be supported. 

Criminal Revision. 


The facts will appear sufficiently from the judgment, 
Babu Rajendra Prosad for the Second Party. 
Babu Chandra Sakher Prosad Singh for the First Party. 


Criminal Revision No 51 of 1914, against the order of the Sub-Divisional 
Magistrate of Sewan, District Saran, dated the 6th February; 1914. 


(т) (1888) I. L. R, 15 Calc. 564. (a) (1890) I. L- R. 17 Calc. ба. 
(3) (1903) 8 C, W. N. 143. 
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The judgment of the Court was as follows : 


In this case, at the instance of one Bhagwat Prosad proceedings 
were taken by the Subdivistonal Magistrate of Sewan under section 
133 of the Code of Criminal Pfocedure for the removal of a house 
which was sald to represent an encroachment or obstruction on a 
public wuy, namely, plot No 4257 of the Cadastral Survey Map of 
the village. The persons to whom the conditional order was 
directed in showing cause alleged that the house had been built 
on the site of their pre-existing house and on their own land, being 
plot No. 4278 of the same Cadastral Survey Map. : 

Both pasties produced certified copies of the village map. These 
copies were found to disagree in respect of plot No. 4257, buton a 
copy made by the Vandyke Process having been obtalned from the 
drawing office it Wag ascertained that the certified copy produced 
by the complainant was correct, 

Thereupon, on the 6th February, 1914, the Sub-divisional 
officer made the conditional order absolute and directed, thé rémo- 
val of the house in so far as it represented an encroachment on 
plot No 4157. . 

This order clearly cannot be supported. In the first place there ів 
no finding as to the extent to which the house in question enoroaches 
upon plot 4257. The extent of the encroachment should have 
been ascertained by relaying the map on the ground or otherwise 
and should have been definitely. specified in the order. 

In the second place there ls no finding that the claim made by 
the petitloners before us was not made and put forward in good faith. 

In this connection we may refer the Sub-divisional Magistrate 
inter alia to the cases of Zuckhee Narain Banerjee у. Ram Kumar 


Mukherjee (1); Queen Empress v, Bissessur Sahu (2); and Belal Ali v. 


Abdur Rohim (3). 


We-therefore set aside the Sub-divisional Magistrate's order of 
the (th February r914 and direct that we do proceed in the manner 
provided in section 137 of the Criminal Procedure Code, and dis- 
pose of the case in accordance with law. . 


s Order sel aside; case seni back, 
A X. BC. 
(л\ (1888, I. L. R. 15 Cale. 564. (a) (1890) I. L- В, 17 Cale, $a. 
(3) (1903) 8 C. W. N. 143. 
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a M SARAT CHUNDER MUKERJI AND ANOTHER, | 


(Avra, FROM THE Hión cone oF К AT Fort WILLIAM 


„кэк ve n Bxxoar] > - 9% 


e -- . - 
Timitation—Application fer order absoluie— Preliminary marigage decree— 
Application jor sale of morigayed prejeriy— Transfer of Property Act (IV 
"vef 1888), Ss. 83 ана S9—Limitation Act (IX of 1908) Sch. 1, Art, 183. 


Their Lordships dismissed the appeal from the ‘decision’ of the Calcutta 
Fiigh' Соше аі where that Court in the exercise of tts ordinary original 
Чуй jyrisdiction passed a preliminary-mortgage decree’ under. section, 88. of the 
Transfer of Property Act, 882, an application under section 89 of the Act for an 
order absolute for sale of the mortgaged property made after twelve yoars. from 


Е viae n чыр ар decroe was barred by Art. 183 of Sch. 1 of the 
- Limitation АФ; 1908." у 


у 


» Amlosk Chang, Parruch +. Sarat Chander Muberjee (1) affirmed, 


-` Appeal from an appellate nds; of ' the High Court at Gules 
dated the acth July 19fr, whioh affirmed’ an -order made on the 
13th of -May-1g10. by Mr, Justice Fletcher sitting on.the Original Side 
of the sald High-Court «©. + . 


The sole question fór'determination on the -present рана 
whether an application тайв on the 3rd July 1909 to execute or 
enforce a decree made by'the said High Court'on the 16th December 


"1886 was or was not barred by the Indian Limitation Act: 


` On the 2j January 1886 Sarat Chundar Mukerjee, the first 
respondent, ‘executed a mortgage ‘in favour of Amlook Chand 
Partuck (now represented : ‘by the appellants), of his share in certain 
family property including houses No. 30 Clive Street, Calcutta, 
Mos. запа 3.Bishoo.Bábu's Lane, Kidderpore, and the family 
dwelling. house at Kidderpore. 

On the ‘roth of December 1886 the- mortgagee instituted” а suit 
on the sald mortgage іп the High Court at Galeutta (Original Side), 


(1) (то11) I. Т. К. 38 Cale, 91:3. 
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and on the 16th December 1886 n decree was s made by. Consent, 
in the terms following uer mL : ae d P 
Сее isordered. and decreed with the consent Df the айне: 
by-his. Counsel and of the defendant in, person that Ње defendant, 
do at the end of six months from the date hereof. ‘that Ja. op. ,the . 
fifteenth day of june one thousand .eight hundred and. eighty sexen 
on the middle floor , of the Court House opposite the Registrar's : 
room pay іо. ће plaintiff the sum of Rupees twenty five thousand 
three hundred aad eighty-two and elght annas with Interest thereon À 
at the rate 81 twelve per cent „per annum from the date hereof. 
unti] payment : And it is further ordered and decreed with the ‘lke 
consent that upon payment as aforesaid the plaintiff do ге-сопўеў or 
re-transfer the properties comprised in the mortgage ih thé "plait - 
in this suit mentioned free from incumbrances done by him ‘or 
any persons claiming by from or under -him and: do deliver, up alt 
-deeds -and writings in his custody or power relattig theretis “upon” 
oath or solemn affirmation to the defendant or to- whom: he shalt ` 
appoint: But in default of such payment as aforesald it -is further 
ordered and: decreed with the like consent that the properties com- " 
prised in the said mortgage be.sold with the approbation of the Regis - 
trar ofthis Gourt-to the best purchaser or purchasers that сай be gót-? 
-for the game provided the sald Registrarshall consider that-d sufficient! 
sum has been offered and in order to such sale let the plaintiff pro: ` 
duce before ‘the said Registrar upon oath or solemn affirmation "all 
deeds and writings in his custody or power relating to the said: 
property : | And it la further ordered and decreed with the like con- 
sent that the money to arise by such sale be pald Into Court to the : 
end that the samo: may be duly applied in payment of the, said sum; 
of Rupees twenty-five thousand three handred and: ejghty-two and :- 
eight annas with interest thereon as aforesaid: And it is futther. ; 
ordered and decreed with ths like consent that if the money to. arise 
by such sale shall not be sufficient for the payment in fall ofi- tho. ' 
said sum of Rupees twenty-five. thousand three hundred and eighty» 
twọ and eight annas with interest thereon as aforesaid the. defendant 
do pay to the plaintiff the amount of the deficiency together . "with .. 


the plaintiff's costs of this sult to be taxed by the Tating Officer, BE i 


this Court under the heading (Class т. short causes)": 


{Оп the. and May 1887 an ordinary application fo, сый 
the: siid. decree wat made, bul the application was however, . 
pressed and no further proceedings were taken dll the зт July 
1909, when the mortgagee ‘made the application now in digpute for 
“ liberty to proceed 1 to sell pursuant to the decree made in thls suit ` 


ee 
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on the 16th day of December 1886 an undivided quarter share of. 
the said defendant Sarat Chunder Mukerjee с of and in the premises 
No. 30 formerly No. 49 Clive Street in the town of Calcutta and 
Nos. 2 and 3 of Bishoo Babu's Lane, Kidderpore, and the family 
house at Kidderpore" and prayed that “ for the purpose of such sale 
all necessary directions may be given to the Registrar”. - : 


The application was héard by Mr Justice Fletcher, who held that 
it was to enforce the decree dated the 16th December 1886 and was 
barred by Article 180 of the Limitation Act, 1877 a8 not being made 
within twelve years from the 15th June 1887, The materjal part of 
hia judgment was ав follows : — • 


“Jt ds sald this is an applicatiqn ander the Transfer of Property 
Adi and that since it has been decided by this Court on cerftin 
appeals from Courts which are subordinate to it that there is no 
limjtatiqn within which an applicatlon for an order of sale may be 
mgde under that Act, the Court is bound to make an order for the 
sale of the property". ; 

- * But without in any way suut to cast doubt on the authori- 
Чез ip this Court in support of that proposition I have in the -pre- 
sent case to decide what ig the effect of the consent decree in this | 
sult. Now itseems to me that the portion of the decree which 
orders the defendant to pay to the plaintiff Rs. 25, 382-80 on the 
15th Jung 1887 is the rea] and substantial portion of the d.cree. The 
rest of the decree being purely conditional on the defendant failing 
to'gbey. the order to pgy the amount of the 15th June 1887. 


- & What then is the real substance of the present application ? 
It seems to me on the decree that It is merely an application to 
enforce the decre: and that being во itis barred by Article 180 
of the Limitation Act 1877 a8 not belng made within 12 years from 
the 15th June 1887". | 

t The argument of the learned counsel for the plaintiff that the 
present application could be made at any time after the decree—even 
if it be more than 100 years—is an alarming one". | 


* Whatever may have been held in the cases cited by the learned 
counsel for the plaintiff during bis argument I hold that the present 
application ів merely one to enforce the decree mad: by this Court 
Ín its Original Jurisdiction and therefore is barred by limitation.” 

On the mortgagee’s appeal the Court of Appeal (Jenkins С. J. 
and Woodroffe J.) affirmed the order of Mr Justice Fletcher dismis- 
sing the application, and decided that the said application was 
also barred unger the Limitation Act, 1908, Sch. I. Art. 183. For the 
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material part of the judgment, which was delivered by the . learned 
Chief Justice, see pages 0109 to 921 of I, L. R. 38 Calcutta: `` 

The applicants, who represent the ENTE then peppers to 
His Majesty im Counctl. - * š 

Jenkins, К. C., (Sir W. Garth with him) submitted that the appli- 
cation was not-one to enforce a decree within the meaning of either 
Art 180, Sch. з of the Limitation Act, 1877, or Art 183 Sch. I. 
of the Limitation Act, 1908, because the decree of the 16th 
December 1886 being merely a preliminary mortgage decree, could 
not be enforged but required “another supplemental decree, a decree 
absolute for the purpose of being executed. - The application was, 


therefore, not barred. No period of limitation was provided for . 


such application either in the Limitation Act or the Code of Civil 
Procedure. Reference was made to the Transfer of Property Act, 


м 


Ss 85,86, 87, 88 & 89 ; Limitation Act, 1877, Sch. 2, Art 178; and. 


Limitation Act, 1908, Sch 1, Art t8r. 


(Mr Ameer Ali referred to the Code of Civil Procedure, 1908, i 


Order 34, Rule 5.) 

(Sir John Edge remarked that the mortgagee’ 8 right. unde: the 
decree of 1886 was extinguished by virtue of 5. a8 of the Limitation 
Act, 1877.) 


Dé Gruyther, К. C., for the Respondents, referred to Вам 
Nath v Munni Dui (1) and Abdul- Majid v. Yawakir Lal (1) where - 


their Lordships of the Privy Council recently held that there was a · 
period of limitation provided for such an application under the 


Limiiation Act, 1877. 

Counsel submitted that the case of Madkab Moni Dasi v. Pamela 
Lambert (3) was in his favour, but said that in view of the cases cited 
against him he could not carry the argument any further. 


De Gruyther К. C. and R. Macklin, for-the Respondents, were. 


not called upon. 

The judgment of thelr Lordships was delivered by 

Lord Shaw :—Their Lordships see no reason for interfering 
with the decisions of the Courts below, and they will humbly advise 
His Majesty to dismiss the appeal with costs. . 
Appeal dismissed, 

G. C. Farr :—Solicitor for the Appellants. 

Richards, Fox & Co.—Solicitors for the шр, 
Je M. P. 


(1) (1914) I. L, К. 36 All, 284. (2) (1912) I L. R 36 All, лс, 
(3) (1910) 10 C W. N. 337. 
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- “Partnership -Fout adyenure ~Dealing byan Iai dul Lai. go 
RENE £o Um mer of firms | See ET > 
lo a-partnershlp ofa limited character, liabllity to be enforced HEN 
partner’ when there із no document of -debt. which on its face binds him, 
can otly be justified If it was shown that whathe did was within the operations 
natural to the partnerghip and for the partnership. 
> Where-goods ` are-purchased or money, raised for the ош adventure, and the 
dealing though ostensibly by an iudi vidual is traly and substantially a dealing 
of .the „joint adventure, the adventurers are liable аз partners; But there is no 
such ‘responsibility for goods, etc purchased ‘dn the cfedit'of ёй Individual 
adventurer previously to the contract CNN afterwards MEME stock as 
his contribution. 
= Held {гөй the tering of the — imi aba dal T Eo: 
partners by the mere fact of purchase ( after consultation as to price) could’ 
subject any sugar independently of the action-of the other ір becoming partner- 
ship sugar. A purchase of sugar therefore became а purchase for the partnership, 
and any one who sold the sugar, or advanced money by which the sugar -was 
bought, was s crediting the partnership with goods or money | 
“The joint adventure began кз regards each parcel from the moment that 
parcel was bought and Rot when shipped. a cs 
Savile v, , Robertson (1), and Heap v. ‘Dobson (a) referred | to. 
Appeal “from a. jademeni and decree . of А High. Court ‘of 
Judicature .at. Bombay, . dated the 17th day: of January, 19 LO; rover- 
sing those of Mr. Russel, dated the цё day of ABRE 1999! of the. 
same Court. ., sh 


sg 


The action was brought by the appellant LO recover а sum af: Rs. 
1,11,819-8-9 fot moneys. Jent and advanced by..him to the first and . 
second respondents by means of acceptances by the appellant of 
certain Hundis (or bills of exchange) drawn upon the appellant by the 
first and second respondents ‘respectively and for commission, costs, 
charges and expenges due to the appellant from'the said first and 
second respondents particulars whereof were annexed to the plaint, 
The third respondent ¥ was the Official Assignee in Bankruptcy and as 
such the assignee of ће" estate ‘and effects of the second respondent 


(1) (1792) 4 T. R. zo (2) (1863) 15С B. М. S. 460. 
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fim which had become, DEN prior to ths commencement 
of the action.” The second ‘and’ third > respondents did not’ defend 
‘the action, | The action was ttied: ‘before’ Mr. Justice Ruysel who 
“substantially gave. judgiient ih favour of the appellant, ‘but бп ab- 
peal a Divisional ' Bench (Scott* 'G. J. end ‘Batchelor, 7) теќењей 
Ше judginent appealed from. `The рані, "Uiéréupon, appealed to 
bis"Majesty in Council. The agreement" which was in сше be- 
tween the first and second respondents, ` dated the asi уҹу "1966, 
and "referred to” “in thelt^ Lotdshtpa’ judgment, wad Ed m 
the following’? =e 

“e To wit We} the undersigned, Bora Karim Jiwanjt , & Co. 
and Khoja Rashid Alidína & Lo. at present residing at Bombay, 
for the purpose of doing business in partriership j in red. (brown ?) 
Mauritius sugar, from Mauritius for China- -Hongkong, agree ¡vith 
each- other (to act) according to the ‘underwritten | conditions... The 
mous of the said (conditions, are as follows .— | 


- The people of Bora Ka. fi & Co. айй» pegple ‘of Ra. 
Ag: n Ce. are jointly- to purchase at Maurittus red (brown) "sugar 
suitable for -Ching-Hongkong. demand after- consulting each other 
and-paying (proper) attention-to the Intelligence (that may. be,sent) 
by us from Bombay. Ав (о Ше quantity that may: be > purchased 
from time to time, each one of the ttvo parties is to send to the other 
party ‘delivery order’ on the Dock, in respect'of half (of that-quan- 
tity), that."Is to gay, the peoplé of, Bora Ka; Ji & Co. are 
{© send ta Ra. A. & Со. delivery (order) on the Dock-in respect of 
exactly half the number of Basta (packages) which they may: have 
purchased; and in the same manner the people. of Ra. A. &. Co. 
are to send to Bora Ka.. Ji. & Co. delivery. order-on’the Dock in res- 
pact of exactly half the number of ‘Busta (packages) :which they may 
purchase. Neither of the: two ' parties із to give (allow). & share to 
any person. whatever in- res sugar PRIMO on noe partnership 
(acccunt)". : 

%3, "Both.the pańies are tobùy the said red (bios) sugar. Whén 
à quantity sufficient to load a ship with the ‘consignment ‘thereof is 
purchasd, then both the:partles, after consulting each other and also 
according to the intelligence (P) (received) from the Bofnbay- (firms), 
ате to charter any steamer whatever and ‘having loaded thereon the 
sugar 80 purchased on (the) partnership (account) half ard’ half (by 
each party), (they) are to cause that steamer to sail for Hongkong”. P 

“з. Both the: aforesaid parties are to ship thé said red (brown) 
sugar without gunny bags, and also (thoy) are to’ ay the packages 


4) 249 d 
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thereof) without putting any mark on them. Each of the (two) 

parties is to prepare an Invoice of the purchase (price) and charges 

also including the expenses incurred, in respect of such number of 
Bastas (packages) ав (each party) may ship on board the steamer) 

(and the representative) of Ra. A. & Со. 18 to send his invoice to 

its Bombay firm and (the representative) of Ka. Ji: &. Co. is to send. 
his involce to its Bombay firm", 

“4, Аз to the sugar which the above-mentioned both the parties 
may consign for Hongkong per chartered steamer, against the 
vouchers thereof they are to write (draw) Bombay Hundi-documents 
(the representative) of Khoja Ra. A. &, Co. is togwrite (draw 


"Hundis) on {ts Bombay firm ; во alscf the (representative) of Bora Ka. 


Ji, &. Oo, is to write (draw Hundis) on its Bombay firm (for the pre- 
seht so long as Bora Ka. Jl. & Оо. have not opened their firm in 
Bombay so long) (? the said Ka. Ji. & Co.) are to write (draw) docu- 
ments on our Hongkong Agents Khoja Karmali Abdulla & Co’s 
Bombay firm which Їз carried on in the name of Khoja Abdulla Alara- 
khia & Co. in respect of the sugar consigned through the said (firm) 
As to the Bombay ‘documents Hundis’ against the steamer carrying 
sugar direct from Mauritius to Hongkong, if the Banks of that place 
should refuse to fecleve (accept those Hundis ?), then we are to be 
informed of the same by wire, in Bombay. And immediately after 
the recelpt of such information, the people of Rashid Alidina &. Co. 
‘and the people of Bora Karimji Jiwanji & Co. are to make arrange- 
ments here, with our Hongkong Agent’s firm and inform (the people) 
at Mauritius (about that arrangement), or are to send from Banks 
(letters of?) ‘credit’ or having received half the amount from the firm of 
this place (vix., Bombay) of the Hongkong firm, (they) are ю remit the 
same by wire. This subject has already been talked about personally 
with the represéntatives of the local firm of the Hongkong Agents", 
* 5. Оп the steamer carrying red (brown) sugar from Mauritius 
arriving at Hongkong as to the offers with regard to sales of (those) 
goods which may be received from that place, Khoja Ra. A. &. 
Co, and Bora Ka. Ji. & Co. of this place are to consult amongst 
themselves about them ; and as to whatever (Instructions) they may 
communicate by wire, through the Agents at this place about 
causing the sales to be effected, the sales are to be effected 
according to those (instructions). Accounts of sales should come 
from Hongkong (separately) in the names of the two parties 
@, е.) in respect of half end һай! (the quantity for each party) 
On the cargo carrled by one (particular) steamer being entirely. 
sold (and) so soon as the accounts-sale in respect of the entire con- 
signment are received, the amounts of the invoices received (from) 
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Mauritius from both the parties, are to be added up, (and) the net 
surplus of the accounts-sale (is to be'ascertained ?) (i. €.) on (the one 
Item) being deducted (from the other), as to whatever surplus Cor) 
deficit may be found, the same is to be divided and received ( or 
paid) forthwith by both parties amongst themselves. In this manner 
accounts in respect of each of the steamers are to be settled (imme- 
diately) after the accounts (sale etc.) of the entire (cargo thereof) ara 
received. 

“6. Ав to the steamers which may be chartered at Mauritius 
for the purpose of the afore-mentioned business in red (brown) sugar, 
the ваше are to be chartered im the name or names of any one or 
both of the two (parties. And as to whatever commission on the 
freight thereof maybe received at Mauritius, or if the freight has to 
be paid in Hongkong, then (as to the commission) which may be 
received there, out of that (commission), the sundry expenses and 
presents, etc. (made) to captains being deducted, the net (amount of) 
commission which (may remain over and) may be received, is to be 
divided and taken in equal half shares (by both the parties). 

“7, For the purposes of the aforesaid business in red (brown) 
Sugar the steamers are to be chartered at Mauritius, or at times we 
people are to charter (steamers) at Bombay and inform (the people) 
at Mauritius. In those (steamers) red (brown) sugar or other 
goods, vix, white ( ? refined) sugar or molasses belonging to 
the partnership account of Bora Ka. Ji. &. Co. and Ra. A. & Со, 
are to Бе shipped; goods belonging to any other person are not 
tobe shipped, In case it be found necessary to give (issue) order 
to some (other people) or if such a time should come when the goods 
to be shipped on (the joint) account of us | both, be small in quantity, 
and (therefore) it be (necessary) to give (? issue) orders (to other 
people) in the town, then in that case, such orders are not to be 
given (issued) without (obtaining) the permission of the people 
at Bombay. (They) are (first) to apply for ‘permission from 
Bombay (people); if (they) give permission, (the Mauritius people) 
аге to issue orders; people there (at Mauritius ) are not to exercise 
thelr (own) authority (for the same). 


“8. Ш оп some occasion the said purchases of rel (brown ) | 


sugar made at Mauritius be small (i. e.), if the quantity of the goods 
be not sufficient to logd the (whole) steamer for conslgnment, or if a 
steamer cannot be secured for (shipping) such goods as may have 
been (purchased) then (in that case) the people of that place (1. e. 
Mauritius) after -having taken the permission of the people at 
Bombay or after consulting each other are to consign those goods 
for Hongkong half and half (in each party's name) as stated above 
by any steamer whatever on the partnership aooount, The involoen 
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of those (goods) also should come (? should be sent) to us at Bombay 
as stated above ; also the account-sale (thereof) should as stated above 
come tous both (? shoüld be sent to us both) from Hongkong (i. е.) 
in respeet of half (the quantity ofthe goods to each). And as to 
whatever surplus (or) deficit (? profit orloss) there may be (found) 
therein, the same is to be divided and received or (paid) forthwith 
half and half. 

“o. If at any time there may not be a demand at profit in Hong- 
kong of red (brown) sugar purchased on the partnership account 
or there being a demand at piofit, if any buyer at Mauritius should 
offer to purchase the same at a profit from our people (tMere) then in 
that case also (the people at Mauritius) should take instructions of 
people at Bombay. If they get permission from Bombay from both 
of us to effect the sales then (they) both of them are to sel! the same 
on partnership account. Аз to whatever profit may be made by such 
(sales) both the parties in Mauritius, are to divide and take the same 
in equal half shares, : 

“то. Both of our representatives at Vesmatl Mauritius after 
consigning sugar (as) mentioned above for (Hongkong) will draw 
Hundis payable at Bombay (and) will send here invoices 
enclosed under cover, In doing зо if (they) should draw ‘document- 
Hundis’ (for sums) larger (or) smaller than (the amounts of) the 
invoices then they are to give or take credit (in the account) for interest 
thereon (? on the difference) at the rate of Re. $ (per cent per month), 
They themselves are to bear the additional discount pald in respect 
of the Hundis which are drawn In excess. As regards the partnership 
account (they) are (only) to give or receive credit (therein) for the 
interest at the rate of Re. 1 (per cent per month). 


* rr, This agreement for the partnership business begins (? comes 
into force) from the 25th day of July of the current year. We bind 
ourselves on our true religious faith properly to coritinue the same 
(in force) for one year." f 
^ The appellant contemporaneously endorsed the sald agreement 
as follows :— 

* As stated in Clause fourth of the above agreement if the 
Banks at Mauritius should owing to any reason whatevei not take 
the Bombay Hundis of (?drawn by) the Mauritius firms of Khoja 
Rashidbhai Aladina & Co. and Bora Karlmji Jiwanji & Co, against 
the goods shipped and consigned to our Hongkong firm then we bind 
ourselves by this agreement to send ‘ credit’ from this place or to 
remit by wire balf the amount (? of the price) of the goods to the 
aforesaid firms at Mauritius," 
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De Gruyther, К. C. and Henry O'Hagan, for the Appellants, 
contended that the Indian Contract Act, 1872, goverhed the appeal 
as regards the law applicable thereto, and Bnglish cases which 
might be dealing with similar facts had no bearing on the appeal. 
The agreement of the 25th July 1906 came within tbe definition of 
a Partnership in section 339 of the Act, and it was a partnership for 
a joint adventure: See Illustration (a) of the section, The debt 
or obligation was incurred by Rashid on behalf of the partnership 
in the usual course of business. What he did was necessary and 
done to carry out the partnership business, and the first respondent 
was liable therefore : see sections 249 and 251 of the Act. The 
agreement of the 25th July 1900 was neither annulled nor amended 
as required by section 252 of the Act, and consequently the rights 
and obligations of the parties must be determined under that agree- 
ment. On the construction of the Act they referred, to Bank of 
England v. Vagliano (т) and Norendra Nath Stioar v. Kamalbasini 
Dasi (2. А 

Clauson, К. C. and Lowndes, for the first Respondent contended 
tbat the agreement in question did not in law constitute a partner- 
ship between the first and second respondents in the ordinary sense, 
but only a joint venture between them, the limitations of the autho- 
rity of each of them with respect thereto being known to the appellant. 
On a proper construction cf the agreement, which was made with 
the privity of the appellant, each of the first two respondents was to 
be responsible only for his own moiety of the joint shlpments, and 
the hundis drawn by the second respondent were drawn in his own 
name and for his own purpose, and there was no agreement by tbe 
first respondent to be responsible for the same. "They relied upon 
Heap у. Dobson (3) and. Gibson v. Lupton (4), Lindley on the Laws 
of Partnership, 8th ed., p, 247 where Heap v. Dobson (3) ìs discussed 
and submitted that the appeal should be dismissed. 

De Gruyther, К. O., replied referring to Goushwatle v. D chs 
worth. (5). 

The jüdgment of their Lordghips was delivered by 


Lord Dunedin.—This action arises out of transactions con- 
nected with a venture in brown sugar entered into by the first and 
second respondents. The second respondent is now bankrupt 
and the third respondent is his official asslgnee: and neither of 

(1) (0891) L. R. 1891 А.С 107. 

(а) (1896) L. R. 23 I. A. 18 (26); I. L. R 23 Calc. 563. 


(3) (1863) 15 C. B. N.S 460. (4) (1832) 9 Bing. 297, 
(5) (1810) 12 East 421, 
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them defended the action ortook partin the proceedings under 
appeal. 

The first respondent, Karimji, and second respondent, Rashid, 
were both merchants carrying on business in Mauritius and had for 
some time been rivals in the sugar trade. 


Rashid had all along also hada Bombay house, and Kaim 
was inthe act of setting one up, but it was not at the date to be 
presently mentioned yet open. 


The appellant, Karmali, is a merchant carrying on business in 
Bombay and Hongkong. 


Karim and Rashid resolved to have a joint speculation in brown 
sugar to be shipped from Mauritius to Hongkong. The terms of 
the arrangement they made between themselves were on 25th July 
1906 embodied in a stamped agreement. The document is too 
long to quote, but may be summarised thus—-It begins with a 
preamble that the parties “for the purpose of doing business in 
partnership in brown sugar from Mauritius to Hongkong agree to 
act as follows.” Then follow Ше} terms. Purchases were to be 
made “jointly ” at Mauritius. These purchases were to be made 
by both firms after consultation with each other, and after taking 
advice from the Bombay houses. No limit ag to purchase is im- 
posed on either firm; but as soon as either firm buys, that firm is to 
give a delivery order on the Dock warehouse for half the quantity of 
the parcel to the other firm. When sufficient sugar to load a ship 
has been purchased, then a ship is after consultation to be chartered, 
and loaded with the purchased sugar and despatched to Hongkong. 
Invoices of the sugar, made out separately as half and half, were 
to be sent respectively to each of the Bombay firms. At the same 
time Rashid was to draw bills to the value of the sugar on his 
Bombay house, and Karim on his Bombay house when it came to 
be opened. But until that time came he was to draw bills on 
Karmali, If the banks at Mauritius refused to discount the bills on 
the Rashid or Karim house, the Bombay firms were to be informed 
by wire, in which case it was said that Karmali would come to the 
rescue by interposing credit according to arrangement made with 
him. On the ship arriving at Hongkong the arrangements as to 
sale of the sugar were to be curried through by the Bombay houses. 
Account-sales ‘were to come from Hongkong made up separately 
half and half to each, Then the involoes were to be added toge- 
ther and the surplus or deficit on, the entire transaction was to be 
divided equally. Chartering was to be done in elther one or both 
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names; butall commissions were to be equally divided. In the 
event of the Hongkong market being bad and there being ап oppor- 
tunity of a profit by reselling at Mauritius, this was to be done after 
permission got from Bombay; and such profit on all sales was to 
be equally divided. The agreement was to remain good fora year 
from date of signing. There is then an addendum to the agreement 
written and signed Ьу: Ње plaintiff, in which he binds himself to 
come to the assistance of the partners if the Mauritius banks refuse 
to discount the bills drawn by the Mauritius firms of the two defen- 
dants on their own Bombay firms respectively. 


Followigg on this agreement a venture was commenced, and 
the terms of the agreement wert literally carried out, except in one 
particular. That isto say, sugar was bought, about 36,000 bags 
by Karim, and about 4,000 by Rashid. Delivery orders were then 
given by each to each for half of the sugar purchased by him, and 
the sugar зо divided on shipment was consigned to the Hongkong 
firm of the plaintiff. The one particular in which the agreement was 
not literally complied with was that the bills were not drawn by 
Rashid and Karim at Mauritius on Rashid and Karim in the first 
instance and then, on refusal of the banks to discount, recourse had 
to the assistance of the plaintiff; but they were at once drawn on 
and accepted by the plaintiffs’ firm at Bombay. The bills were 
drawn by Rashid and Karim respectively for sums approximately 
representing the value of the sugar shipped upon the separate 
invoices of each, i.e, about half and half—an exact half being un- 


attainable on account of the packages in which the sugar was put up. 


The sugar arrived at Hongkong, and was sold by the plaintiff to 
whom it was consigned. The venture, however, turned out a failure 
instead of a success; the prices realised not being sufficient co give 
a profit after payment of the price of the sugar, the frieght, and 
other expenses, 

The plaintiff accordingly raised this action, which is truly an 
action of accounting against both Rashid and Karim. Now, when 
the bills drawn by the two defendants had become due, and were 
payable to the banks who held them, Karim had retired the bills of 
which he was the drawer, but Rashid, who had by this time 
become insolvent, had not retired the bills of which he was the drawer, 
with the result that the plaintiff whose name was on these bills as 
acceptor had to retire them. This necessarily brought out a 
considerable balance on the whole transaction as due to the 
plaintif. The bankrupt respondent Rashid and his official assignee 
did not oppose judgment being entered against them, ; but the 
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solvent partner Karim opposed judgment upon the ground that 
he had paid all sums due on bills signed by himself, and that he 
was not liable in respect of any monies raised on bills to which he 
was no party. 

The case defended before Russell, Ј. іа the High Court at 
Bombay, who after trial found in favour of the plaintiff. The 
material ground of his judgment may be effectively summarised 
by quoting two of his findings on the issues which he incorporated 
with his judgment, which were as follows :— 

" I find (1) Thore was a partnership between first and second defendants’ 
firms . , . (4) The plaintiff paid and advanced moneys on the Mundis (bills) 
for and on account and for the credit of the'suid. partnership." 

The Court of appeal reversed that judgment, The gist of their 
judgment may be taken from the concluding paragraph thereof, 
which is as follows :— 

"Treating the question as purely a question of liability between the parties 
to the bills of exchange it is manifest that the plaintiff cannot succeed in 
charging the first defendant with liability on bills of the second defen- 
dant and having regard to what appears to us to be correct construction 
of the agreement between the partles, we cannot hold that there is any 
collateral agreement by which one shipper agreed to be liable for the de- 
fault of the other in not taking up the bills of exchange drawn by him on the 
plaint ff’, 

Their Lordships are of opinion that it is erroneous to treat the 
question as purely a question of liability on the bills. Iu other 
words, they think the issue proposed by the learned trial Judge to 
himself wasright. The case of the Adansonia Fibre Co. (1) seems to 
have been much pressed on the Court by the learned pleader. But 
the very first sentence of the judgment of James, L. J., shows that 
in that case the only question was whether ina winding up proof 
could be made on the bills alone; and that all questions of ultimate 
liability were left undecided. 


No one doubts that there was here a partnership It is stated 
to be a partnership in the agreement, and it amply falls within the 
definition of a partnership given by the Indian Contract Act, which 
rules parties in this case. It is, however, a partnership of a limited 
character, and consequently lability to be enforced against one 
partner when there із no document of debt which on its face 
binds him, can only be justified if it was shown that what he did was 
within the operations, natural to the partnership and for the partner- 
ship. : 

| (1) (1874) L R 9 Ch. 635. 
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Their Lordships think that the law on these matters із accurately 
stated in the well-known judgment of Lord Ellenborough in 
Gouthwaite у. Duckworth (1). In.saying “the law," it would 
perhaps be more accurate to say, a statement of the criterion which 
is to be applied to the particular facts of each case in order to see 
whether the transaction is or is not a partnership transaction. In 
that cage'it, was sought to make Duckworth liable for goods pur- 
chased by Brown and Powell, and Lord Ellenborough says this: 
“ There seems also to have been some contrivance in this case to 
keep out of general view the interest which Duckworth had in the 
goods; th other two defendants were sent into the market to pur- 
chase the goods in which he was to have a moiety ; and though they 
were not authorised, he says, to purchase on the joint account of 
the three, yet if all agree to share in goods to be purchased, and in 
consequence of that agreement one of them go into the market and 
‚ make the purchase, it is the same for this purpose ав if all the names 
had been announced to the seller, and therefore all are liable for the 
value of them”. He distinguishes the case of Sarille v. Robertson 
(2) thus: “The case of Saville v. Robertson (з) does indeed ap- 
proach very nearto this; but the distinctlon between the cases is 
that there each party bought his separate parcel of goods which 
were afterwards to. be mixed in the common adventure оп board 
the ship, and till that admixture the partnership in the goods did not 
arise.” And Bayley, J., after describing Saville v. Robertson (2) in 
the same way says: “but here as soon as the goods were purchased 
the interest of the three attached in them at the same Instant by virtue 
of the previous agreement." 


' Mr. George Joseph Bell, in his celebrated Commentaries on the 
Principles of Mercantile Jurisprudence, after stating that the law of 
Scotland is the same as the law of England in this matter, quotes 
the judgment of Lord Ellenborough as correctly laying down the 
law, citing, infer ulia, a case Cf Kinnear, on the same lines as 
Gouthwaite (1), which was affirmed in the House of Lords in 1765, 
and the whole matter is comprehensively expressed in his Principles, 
section 395, in words which their Lordships think accurately give the 
result of the cases both old and ‘modern, “ Where goods are 
purchased or money raised for the joint adventure, and the dealing 
though ostensibly by an individual is truly and substantially a dealing 
of the joint adventure, the adventurers are liable as partners. But 
- there is no such responsibility for goods, &c. purchased on the credit 


(т) (1810) та East. gat, (2) (1792) 4 T. R. 720. 


Vora Karimjl. 


Lord Dunedin. 


— 
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of an individual adventurer previously to the contract though after- 
wards brought into stock as his contribution. 


It may be and often is a difficult matter to say on which side of 
the line thus indicated the facts of а particular case fall, and cases 
will be found illustrating both results. To the cases already cited 
may be added the case of Heap v. Dobson, (1), while inthe Scottish 
Courts may be taken as on the lines of Gow/hizatle’s case the саве 
of Brsiish Linen Co, v. Alexander (2) (where the facts are strikingly 
similar to the presént case), and on the lines of Savilleand Heap’s 
cases, While v. McIntyre (3). : 

Their Lordships are aware that Lord Lindley, in his capacity as 
an author but not as a Judge, expressed some doubts as to whether _ 
the case of Gouthwatfe could be supported. They are of opinion 
that, whether that doubt is sound or not, it is nota criticism on the 
criterion of law indicated by Lord Ellenborough and the other 
Judges ; but is only an indication that a different view might have 
been taken of the facts of that particular case. 


Turning then to the present case, their Lordships have come to 
the conclusion that the judgment of the trial Judge was correct. The 
considerations which lead them to that result are as follows. 


It is clear from the terms of the agreement that either of the two 
partners by the mere fact of purchase (after consultation as to price) 
could subject any sugar mdependently of the action of the other to 
becoming partnership sugar. A purchase of sugar therefore becomes 
a purchase for the partnership, and any one who sold the sugar, or 
advanced money by which the sugar was bought, was crediting the 
partnership with goods or money. This is further accentuated 
by the provision as to possible resale in Mauritius itself. If either 
party in the case bought sugar, and then came toresell it in terms 
of that article, he could not refuse his co-adventurer a share of the 
profit he made. These considerations make it impossible to say, 
as was said effectively іа Savil/e’s case or Heap's case that the 
joint adventure only began when the goods were shipped, as it 
is clear that the joint adventure began as regards each parcel from 
the moment that parcel was bought. The learned Judges of the 
Court of appeal are impressed -with the view that the agreement is 
"elaborately drawn for the purpose of keeping the interests of the 
two shippers distinct...except in so far ав a combination between them 
was desirable for the purpose of securing joint shipment and a sale 

(1) (1863) 15 С, В. М. 8, 460. (а) (1853) 15 D. 177. 
(3) (1841) 3 D. 334. 
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of the sugar at Hongkong." Their Lordships cannot take this view. 
It ignores the fact that notwithstanding the separate shipment and 
consignatlon documents, the sugar was admittedly to be accounted 
for as-parmership sugar, Supposing that the particular parcels 
consigned by one had in some way been deterlorated, either by perils 
of the sea, without insurance, or by the development of some intrin- 
sic fault, it is perfectly clear that the other party would have had 
to bear his share of the loss resulting in the whole cargo. No doubt 
the anxlous arrangements for shipping and conslgnation in separate 
names were pecullar. But the reason for them 1s amply explained 
by the fact that the parties desired secrecy, being afraid at Mauritius 
of the hostile action In’ breaking" prices of a rival whose astuteness 
they deploringly acknowledged. ` ` 


Moreover, it is clear not only that the facts as to the terms of a 
partnership In the sugar shipped are as have been stated, but that the 
plaintiff knew the whole terms and conditions of the agreement. He 
knew, therefore, he was helping by advance of credit the partnership 
in its purchase of sugar. The learned Appeal Judges say thar the 
respondent Karim did not avail himself of the plaintiff's credit. 
That that credit was not interposed in the precise way originallycon- 
templated by the 4th article of the agreement is true. But that they 
did not in fact avail themselves of the plaintiff's credit із obviously 
an error. The bills speak for themselves. When a drawer discounts 
an acceptance which acceptance is given al a time when the acceptor 
owes no money to the drawer, it is idle to say that the drawer does 
not avall himself of the acceptor's credit; and if anything more was 
wanted It is to be found in the evidence of Karim himsetf, who admits 
in cross-examination, “For the purchase of all that sugar neither I nor 
Rashid paid a rupee; it was all paid for by Hundis accepted by 
the paintiffs.” 

Their Lordships will, therefore, humbly advise His Majesty that 
the appeal should be allowed and the Judgment of the trial Judge 
restored : the defendant Karim paying costs in the ' Courts below 
and before this Board. 


. Appeal allowed. 
Ashurst, Morris, Crisp and Co :—Solicitors for the Appellant. 
Latteys and Hart :—Solicitors for the First Respondent, 


Jo M. P, 
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Present: Lord Dunedin, Lord Shaw ani Mr. Ameer AH. 


HAMABAI FRAMJEE PETIT 
v. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND 
MOOSA HAJEE HASSAM AND OTHERS 
f Фф. 

THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 
[Two APPEALS FRON THE Hig Court or JunicarURE AT Вомват.] 
Contract—Landlord amd tenant —Lease—Sanad —Power of presumption — 
‘Public purpose '—Land required. for building- houses for Govarnment 
officers —Obtainine quarters for them im the locality not an impossibility. 

A lease for 99 years dated 1854 and granted by the East India Company 
contained a power of resumption in favour of the lessor if “ the Co прапу, their 
successors or assigas, shall, for any public purpose, bs at any tins desirous to 
resume possession of the premises granted". The Government, as successors 
of the said Company, gave the lesse2 notice to resume for a ‘ public purpose’ 
which was that they wished for the ground in order to erect бт: Наз house, 
which they could offzr to Government officials at adequate rents for thelr 
private residence. It was shown that suitable houses for governns1: ssrvaits 
were not easily obtainable in the locality, but that obtaining quarters of some 
kind was not an Impossibility: 

Held, that ‘a public purpose’ was a purpose in which the general interest of 
the community was concerned ; and that the scheme was one which would 
redound to public benefit by helping the Govero.nent to maintain the efficiency 
of its servants, and was, therefore, а ‘public purpose’ withln the meaning of 
the contract contained in the lease. 

Hamabal F. Petit v. The Secretary of State for India in Counci (1) 
affirmed. 

Two Appeals from two decrees (Chandavarkar and Butche. 
lor, JJ. dated the sth September 191r, respectively, of the 
High Court at Bombay, affirming two decrees, dated the rrth. April 
1910, (Beaman J.) respectively, of the same Court in the exercise of 
its ordinary Original Civil Jurisdiction, 

The suits in which those decreas wer: pissed were instituted 
by the Secretary of State to recover certain lands in Bombay 
in the possession of the appellants, In each of the suits the 
same general questions were raised. The land in sult was grant- 
ed by the East India Company іп опе case on a lease and 
in the other under & samad. But the land so granted was resumable 
In each case for a ‘public purpose’. The Government as successors 


(1) (1911) 13 Bom. L. R. 1097. 
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of the said Company required to resume the land for the purpose 
of erecting thereon dwelling house which the Government could 
offer to its officials at adequate rents for their private reaidence. 
Both Courts in India held, that the purpose for which the Govern- 
ment wanted to resume the land was a public purpose, and decreed 
the suits. For а full report of the case see Haw ibai F. Petit v. 
The Secretary of State for India in Council (1). 

De Gruyiher, К, C., and MoCardie, for the Defendant Appellant 
H. F. Petit. 

De Gru ther K. C.and Brown, for the Defendants Moosa Hajee 
Hassam art others. 


They submitted that there was no obligation on the Govern- 
ment to let the houses to particular individuals ; that the houses 
might be sublet by the tenants ; thatthe land was not required to 
carry on public business in the houses to be erected thereon ; that 
there was only to be domestic occupation and user and ‘not ' public 
occupation and user ; and that th» purpose for which the land was 
required was not a ‘public purpose’ within the meaning of the 
lease. Referonce was made to the Land Acquisition Act section 6, 
They also contended that ín the second appeal the notice served 
was not sufficient. 


Sir H Erle Richards, K.C.and Lowndes, for the Respondents, 
were not called upon. | 
The judgm nt of their Lordships was delivered by 


Lord Dunedin :—The same general point is ralsed In these 
two appeals, 


The first appellant was lessee under the Government as succes- 
sors of the Hast India Company undera lease of date 18th April 
1854, which lease contained a power of resumption in favour of the 
lessor if “ the Company, their successors or assigns, shall, for any 
public purpose, be at any time desirous to resume possession of the 
premises granted" . ; upon certain terms as to notice and 
compensatlon. 

The second Appellants are holders of land under Government 
In virtue of а Sanad originally granted to one George King on 6th 
April 1839, by the said East India Company, which declares the 
ground given in occupation is to be “at апу time resumable by 
Government for public purposes " upon certain terms as to notice 
&nd compensation. ' 


(1) (igr1) 13. Bom. L, R, t097. 


November, 18. 
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'The Government gave notice In both cases to resume for & public 
purpose, On being challenged as to what that public purpose was, 
they explained that they wished for the ground in order to erect 
dwelling houses, which they could offer to Government officials at 
adequate rents for their private residence. Suitable houses for 
Government servants are not easily obtainable in Bombay ; but it 
is not said that obtaining quarters of some kind is an impossibility. 
The whole question, therefore is: Is such ascheme a “ public 
purpose" within the meaning of the contracts contained in the lease 
and the Sanad ? 


The learned judge of first instance in the High Court. of Judica- 
ture at Bombay and the Appeal Court of the same Court have both 
held that it is. The learned judges in the Courts below have, in 
deference to citations made before them, elaborately considered 
many of the decisions which construed the words “ public purposes" 
as used in the Statute of Elizabeth with reference to exemptions from 
rating. Inthe end, however, they came to the conclusion that those 
decisions afforded no help as to the proper construction to be put on 
the words of these contracts; and in that conclusion their 
Lordships unhesitatingly agree. 


The argument of the appellants is really rested upon | the view 
that there cannot be а “ public purpose” in taking land if that land 
when taken is not in some way or other made available to the 
public at large. “Their ‘Lordships do not agree with this view. 
They think the true view Їз well expressed by ee in 
the first case, when he gays :— 

“ General definitions are, I think, rather to be avoided where the avoidance 
is possible, and I make no attempt to define precisely the extent of the 
phrase “ public purposes" in the lease, itis enough to say that, in my opinion, 
the: phrase, whatever else lt may mean, must include a purpose, that is, an 
object or aim, ln which the general interest of the community, as opposed to 
the particular interest of individuals, is directly and vitaHy concerned." 

That being so, all that remains is to determine whether the 
purpose here is a purpose in which the gencral interest of the com- 
munity is concerned. Prima facie tho Government are good judges 
of that They are not absolute judges. They cannot say: “Sie 
vola sic jubeo,” but at least a Court would not easily hold them to 
be-wrong. But here, so far from holding them to be’ wrong, the 
wholc of the learned Judges who are thoroughly conversant ў 
the conditions of Indian life, say that they are satisfied that the 
scheme is one which will redound to public benefit by helping the 
Government to maintain the efficiency of its servants. From such 
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a conclusion their Lordships would be slow to differ, and upon its 
own statement it commends itself to their judgment. 


Their Lordsh!ps are therefore of opinion that on the general 
point the view of the Courts below was right. 


A special point was taken in the second case as to sufficlency 
of notice. It is enough to say that the view of the Courts below 
was clearly right in this matter. 


Their Lordships will humbly advise His Majesty to dismiss the 
appeals, but there will be no costs to either party before this Board. 
е 


. Appeals dismissed. 
T. L. Wilson and Co.—Solicitors for the Appellant Н,Ё, Peri. 


Lalteys and Hari,—Solicitors for the Appellants M. Н, Манат: 
and others. 


The Solicitor, India Office.—Solicitor for the Respondent. 
J. MP, 





Present :—Lord Dunedin, Lord Shaw, Sir John Edge апа. 
Mr. Amer АП. 


SETH RAMLAL & ANOTHER 
" . 
NARSINGDAS AND OTHERS. 


(Ox APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER; ` 
CENTRAL Provinces, INDIA). 


Contribution—Morigage by one pariner of the partnership property—Morigage - 


disputed by the other partner—Compromise—The disputing partner under- 

taking to pay a part of the mortgage debi—Morigage subsequently declared 

not binding om the disputing pariner’s share—HMortgage debt realiotd from 
the partner executing the deed —Suil by him for contribution in terms of the 
compromise, 

Bone of the two partners in a firm granted a mortgage purporting to 
mortgage as security for the mortgage-debt the whole of the partnership 
properly. ZL the other partner disputed the right of B to subject the whole of 
the partnership property to the debt and contended that B was in fact only able 
to burden his own share thereof, Subsequently L brought against B a 
partition sult in which the Court made a decree giving effect tQ а compromise 
which the partles themselves had effected. One of the terms of the compromie ` 
was that Z should pay to the mortgagee a certain amount and that B should 
free L's portion of the property from the mortgage. The mortgagee thereafter’ 
brought a suit on his mortgage and in that suit it was found eventually by tho 
Privy Council that truly the mortgage only bound B’s share and not the whole 


ЕА 


P.C: 


„1914 
чеч? 
Hamabal 
; Ф. - 
Secretary of State. 


Lord Dunedin, 


Need! 


October, 31,25; 
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partnership property. The mortgagee realized the whole mortgage-debt from 
B who then sued L for the amouat payable under the compromise as 
contribution. Г contended that such payment was conditional upon B 
freeing his share from the mortgage, and as his share was not freed by B but 
by the Privy Социсі] decision, the suit must fail : 

Held, that L was bound by the compromise which remained unaffected by 
the Privy Council decision, and that the sult must therefore be decreed. 


Appeal from a judgment and decree of the Court of the Judicial 


- Commissioner, | Central Provinces, dated the joth April 1908, 


affirming a Judgment and decree of the Court of the District Judge, 
Chhindwara, dated the 1ath July 1907. • 

Bhajanlal and Lakhmichand were the two partners in a firm. On 
the 5th August 1892 Bhajanlal executed in favour of one Narsing- 
das a mortgage on the whole of the partnership property. Subse- 
quently Lakhmichand, who disputed the mortgage, brought a sult 
for the disgolution of the partnership. That sult was compromised, 
&nd a decree was drawn up giving effect to. the compromise, one 
of the terms of which was as follows :— 


* Plaintiff to pay Rs. 8,200 (Narsingdas), and defendant should 
obtain redemption from mortgagee of any property which by {Ыз 
division has fallen to plaintiff's share and which he (defendant) may 
have mortgaged with the said Narsingdas." 

In 1897 Narsingdas put his mortgage in suit. In that suit It 
was eventually decided by the Privy Council that the mortgage 
bound only Bhajanlal's share of the property and not Lakhmichand's 
share. The mortgagee realized the whole of the mortgage-debt 
from Bhajanlal's heirs who brought the present suit against the appel- 
lants, who represented Lakhmichand, for ths payment of the amount 
stated in the said compromise decree as contribution Both Courts ` 
in India decread the suit, and the defendants, thereupon, appealed 
to His Majesty in Council. 

De Gruyther K. C, and F. М. Parikh, for the Appellants, con- 
tended thatthe payment to be made under the compromise was 
conditional, Bhajanlal redeeming Lakhmichand’s share, and as 
Bhanjanlal never redeemed that share, the appellants wers under 
no obligation to make the same payment. 

[Lord Shaw: referred to White v. Victors Lumber алі Mani 'їс- 
turing Co., Ld. (1) and remarked that the case now put was not the 
case put before the Courts below and that it was not open to the 
appellants to put a new case here] . t 

(1) (1910) А, С, 606 (610). 
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The case depend^d upon the true construction of the compro- 
mise decree and as the construction of a document was a question 
of law, the parties were entitled to properly constru it at any stage 
of the proce:dings when there was no question of fact involved in 
determining the point raised. 


Sir H. Erle Richards, К. C., and Lowndes for the Respondents 
were not called проп. 


The judgment of their Lordships was delivered by 


Gord Dunedin :—The claim in the present suit arises out of 
` the following circumstance8:— 


Two partles were interested ih property which they held in partner- 
ship, and one of them, called Lakmichand, brought a partition suit 
against his partner¥Bhajanlal, following dissolution of the partner- 
ship on which the Court gave effect toa compromise whch the two 
parties themselves had effected. The judgment which was pro- 
nounced by the Court in that case is to be found at page 29 of the 
Record. There had been a mortgage granted by Bhajanlal in favour 

of a person called Narsingdas, and that mortgage purported to convey, 
as security for the debt which was ther.by constituted, the whole of 
the partnership property. 

It was a moot point, however, between the partners as to whether 
the partner -who executed that mortgage had in truth any right to 
subject the whole of the partnership property to the debt, or whether 
he was not in fact only able to burden his own share. This being во, 
one of the terms of the arrangement which was made binding bet'veen 
the partles in the judgment pronounced was that the plaintiff, who 
is now represented by the present defendants and appellants, should 
pay to Narsingdas, that Їз, in other words, tothe mortgagee, Rs, 
8,200, and that the defendant Bhajanlal, who is now represented by 
the present plaintiffs and respondents, should free the other parties’ 
portion of the property from the mortgage. 


Itis admitted that the defendants, that is to say, the present 
appellants, never did рау the Rs. 8,200 except to the small extent of 
Rs. 200, to Narsingdas. Narsingdas thereafter brought a sult to 
make good his mortgage, and in the course of that sult it was found 
eventually by the highest Court, by this Board, thatruly the mort- 
gage only bound Bhajanlal's share and not the whole partnership 
property, А ma 

Payment to the mortgagee. Narsingdas was effected by the sale 
under thit sult of Bhajanlal’s property, and the result, of course, 





October, 28, 
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P. C. was thathe had to pay the whole of Narsingdas' debt, Inasmuch 
1914. аз the present appellants had never paid the Rs. 8,200 to Nar- 
singdas, it is quite evident that Bhajanlal had to pay Rs. 8,000 more 
to Narsingdas than he should have have paid. Accordingly the 
Narsingdas. present respondents sue for contribution. 


тее 
Seth Ramlal 
v. 


... The defence really comes to this, that the payment which ів 
stipulated for in the judgment which was the result of the compro- 
mise is a payment which is conditional upon the other party doing 
his share. It is said that Bhajan!al never did free the other part of 

ue opm the property from the mortgage because that was freed not by 
anything done by him, but by the judgment of the Pryy Council 
in the suit which has already been mentioned. 


Their Lordships are of opinion that the сазе is quite correctly 
А put by the learned Judicial Commissioner from whose judgment ths 
present appeal lies. Speaking of the mortgage debt due to Narsing- 
‘das, he says: “ It was a disputed point as to whether Bhajanlal 
should pay all or only half of it, and that dispute was compromised 
by an agreement which necessarily admitted that it was a partner- 
ship debt whereof the defendants (in this suit) on that date were 
liable to pay Rs. 8,200, From that moment the Rs. 8,200 became 
a debt due by the defendants to Narsingdas for the purpose of adjust- 
ment between the ex-partners of the dissolved partnership.” 


Their Lordships think that that 1з the true key to the case, and 
that it is out of the question now for the present appellants to try 
to get out of the compromise by saying that if the Privy Council 
case had been then decided they would have found themselves free 
of the liability without entering into the undertaking to pay 
Rs. 8200, They are bound by that compromise, however foolish 
it may have been. They might have paid the money direct to 
Narsingdas ; they did not pay it, and the respondents had in con- 
sequence to pay it to him, Accordingly, to make good the terms 
of the compromise, the appellants must now pay Н to the respon- 
dents. 


Their Lordships will accordingly humbly BENET His Majesty to 
dismiss the appeal with costs. 


Appeal dismissed. 
“~ Edward Dalgado :—Solicitor for the Appellants. 
Downer and Foknson :—Solicitors for the Respondents, 


j М.р. | 
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` CIVIL REFERENCE, . 





Before Mr. Fustice Holmwood, and Mr. Justice Chapman. 


SRIMATI PARAMESWARI em 
JAGAT CHANDRA DAS anp orHERS" August, 3. 


Small cause Court suit—Small Cause Court Fudge mot vested with power 
jo try the suit—Suit registered as am ordinary suit—Successor vested 
with powers to try the suit as a Small Cause Court suit--Suit tried wnder 
Small Cause*Court procedure —Furisdiction, want of—Cisil Procedure Code 
(Act V of 1909;, О. XLVI, r 7 —Reference—High Court, if bound to interfere 
—Discretion —High Courts pows, to decide on merits, 

A sult valued at до rupees was instituted in the Court of a Munsiff having 
Small Cause Court power only up to 50 rupees, and was registered as an 
ordinary suit. The sult was then tried as a Small Cause Court sult by the- 
successor af the former Munsiff, who had Small Cause Court power up to 100 
rupees, Upon a reference having been made to the High Court by the 
District Judge under O.XLVI, r. 7 of the Code of Civil Procedure : Р 

Held, that the High Court is not bound to act. upon the reference and to 
direct that the suit be reheard in the regular form on the ground that the 3 
Court of Small Causes had erroneously tried the suit as being cognisable by it. 

Under Order XLVI r. 7 of the Code it was intended that the High Court should 

have full power to consider the matter on the merits, so as to do substantial 

justice without putting the parties to the expense of a fresh suit, 

Having regard to the fact that no question as to the Court's jurisdiction was 
raised by either party at the time of the hearing of the original suit, and the 
Court of Small Causes proceeded to judgment as if the case was properly 
cognisable by It, and also as to tbe merits of the case, the High Court declined 
to interfere. 

Suresh Chandra Майга v. Kristo Rangini Dasi(1) and. Ram Lal v. Kabul 
Singh (a) followed. 

Mahima Chandra Sirdar у. Kali Mondal (3) not followed. 


Han Kamayya v. Hari Venkayya (4) and Sambku Dhanaji v. Ram Vithu 
Sarang (5) referred to, . 


* Civil Reference No, 1 of 1914, by J. C. Twidell Esq, District Judge of 
Chittagong, in Miscellaneous Judicial Case No. 73 of 1913 of the Court of 
the said District Judge, upon an application to reverse the decision of Babu 
Debendra Chandra Biswas, Munsiff of North Raozan, dated 19th November 
1913, {a Money Sult No. §32 of 1913 changed to Small Cause Court Sult 
No. 853 of 1913, 

(1) (1893) I. L. К. a1 Calc. 249. _ (а) (1902) T. L. К. 25 АП, 135. 


(3) (1907) 12 C. W. N 167. (4) (1902) I. L, К. 26 Mad. 212, 
(5) (1903) I. L. R 28 Bom 244. 
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Reference under Order XLVI т. 7 of the Code of Civil 
Procedure. ' 

The facts will appear sufficiently from the judgment. 

Babu Khitish Chandra Sex for the Plaintiff. 

Babu Chandra Sekhar Sen for the Respondents. 

The judgment of the Court was as follows: 

This is a reference made to us by the learned District Judge of 
Chittagong under Order XLVI rule 7, Civil Procedure Code. Ib ap- 
pears that a suit for recovery of ornaments, (or their value, до rupees) 
placed In deposit with the defendant was instituted in the Court of the 
Munsiff having Small Cause Court power only up to бо Rupees, and 
was registered аз an ordinary suit. Before the case came on for hearing 
the first Munalff was succeeded by another Munsiff who had Small Cause 
Court power up to тоо Rupses. He tried the suitas a Small Cause 
Court Suit and dismissed it on a very strong finding of fact that no 
such deposit had ever been made. The evidence of deposit is quite 
unsatisfactory and unreliable. Не goes into the evidence ín detail, 
analyses il, and as far as we can see has come to a just and proper 
conclusion, ` E 


It is urged on the authority of the case, Mahim: Chandra Sirdar 
v. Kali Mandai( 1), that this Court is bound to act upon the reference 
by the learned District Judge and to direct that the suitbe reheard 
in the regular form. Іа support of this contention the Full Bench 
case of Madras, Hari Kamayya т. Нагі Venkayya (з) and the 
decision of the Bombay Oourt in Shambhu Dhanaji v. Ram Vithw 
Sarang (3), are clted. But those were cases where the same officer 
had been subsequently vested with enhanced powers, and the learned 
Chief Justice points out in his judgment, that in the previous 
Bombay case, Bal Chand т. Balaram (4), the Judges had held con- 
trary view upon the special circumstances of that case, and we find 
that the Allahabad Court in the case of Ram Lal v. Kabul Singh (5), 
has held that wheré no question as to the Court's jurisdiction was 
raised by either party and Court of Small Causes proceeded to judg- 
ment ag if the сазе was properly cognizable by it the High Court refus- 
ed to- interfere upon a reference made by the District Judge upon the 
ground that the Court of Small Causes had erroneously held the suit 
to be, or not to be, cognizable by it. It was' moreover cogently lald 
down in that case that the Соші of Small Causes could not be ex- 
pected to consider whether the sult before it was one which it had 

(т) (1907) 12 C. W. N. 167. (а) (1902) I, L. К, 26 Mad. ата, 

(3) (1903) I L. К, 38 Bom, 244, (4) (1903) 5 Bom. L R 398, 

(5) (1502) I. L, R, 25 АП, 135. Е 
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jurisdiction to entertain independently of whether an actual plea was 
or was not taken to that effect, What took place in that case and 
also in this case is very evident. The defendant lost his case and 
then for the first time had it suggested to him that there was a plea 
which he might have raised before а Court of Small Causes with 
effect and thereupon tried to get the decision reversed by an appli- 
cation to the District Julge. The Judges say: “We are not in 
favour of assisting partles to set aside decrees upon points which 
they did not raise before the Court which tried the matters in issue, 
and of which they gave no notice to the opposite party.” To a similar 
effect is the Tule of this Court in the case of Suresh Chunader Матйа v. 
Krislo Rangini Dasi (1) which was the converse case to the present, 
where the сазе had been tried by the regular procedure when it 
ought to have been tried by the Small Cause Court procedure, and 
that it was pointed out that section 16 of the Small Cause Court Act 
was in conflict with the new rule introduced in the Code of Civil 
Procedure by section 646 B, the present Order XLVI rule 7, and 
that there being this conflict sectlon 646 B as also Rule 7 distinctly 
stated that the High Court may make such order in the case as it 
thinks fit; во It is clear that it was Intended that the High Court should 
have full power to consider the matter on the merits,so as to do sub- 
stantial justice without putting the partles to the expense of a fresh suit, 


This question of the discretion of this Court under the rule was 
not adverted to in the case which we have cited in XII Cal 
Weekly Notes, and in the Bombay case the Chief Justice based his 
decision in the desirability of having an uniform procedure In these 
cases. With all respect to that. great authority it is impossible in our 
opinion to have an uniform procedure where the matter is one which 
is left entirely to the discretion of this Court to be weighed on the 
merits in each case; and this case appears to us to beso peculiarly 
without merits that it would be impossible for us to direct that 
the parties should be рш ќо the expense of a fresh trial In such a 
petty matter. 

We therefore decline to Interfere in the matter, though we recoge 
nize that the learned Judge had no choice but to refer the matter to 
us. The result is that the reference is discharged and the order of 
the Small Cause Court will be upheld. 

There will be no order for costs in this matter, 

А. Н.В. С, 

0 Reference discharged, 

(0) (1893) I, L. R, 21 Cal. 249. - 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Beachor oft, 
CHOTA BAHIRA SAHEBA 


v. 
PURNA CHUNDER CHAUDHURI ann отневѕ.* 

Pachete Raj—Maintenance grant, when determines—Putni, grant of, by the 
grantor of maintenance grant—Death of grantor—No resumption of main- 
tenance grant by successor— Putnidar, if can enforce the contract, during 
the Hfetime of the maintenance graniee—Transfer af Properdy Act (IV of 
1683), Sec, 43—' Erronsously represents’— Unirue allegation. 

A maintenance grant in the Pachete Raj is for the life of the grantee, but 
Is liable to be resumed by the successor of the grantor, should the latter die 
during the lifetime of the grantees. It is entirely optional with him to resume 
the grant or to allow the grantee to continue to enjoy the property during his 
or her lifetime. i 

Ап impartible estate is not inalienable unless a custom In restraint of aliena- 
ton is proved. 

Udaya v. Ўаймь (1), Sartaj v. Deoraj (2) and Venkata v. Court (3) referred to. 

A contract by X for valuable consideration, to assign property to be 
acquired by him, whether it [s expressed as а contract or whether it takes the 
form of an immediate assignment, merely binds X personally until the property 
comes into existence, When X acquires property which comes within the 
scope of the contract, that property is bound ; X becomes a trustee of it for 
the assignee, who acquires an equitable interest therein ; and it is not necessary 
that any fresh act should bedone by X to perfect such equitable interest of 
the assignee. The interest acquired by the assignee in the after-acquired 
property is an equitable interest ; as such it is not available against a purchaser 
for value without notice of a legal interest in the property. _ 

The holder of the Pachete Raj granted certain villages to the defendant for 
her maintenance. Afterwards the grantor created a putni in favour of the 
predecessor of the plaintiff on the allegation that the grant had been resumed. 
The maintenance grant, after the death of the grantor, was not resumed by his 
successor. Ina suit by the plaintiff for ejectment of the defendant on the 
ground of trespass : 

Held, that the suit was not maintainable, as the plaintiff could not establish 
his title ; that section 43 of the Transfer of Property Act was not applicable, 
that uf the successor of the grantor resumed the grant, the putnidar would 
obtain the benefit o£ the lease, and if not, he would have to awalt the termina- 
tion of the maintenance grant by the death of the grantee. 

~ Appeal from Original Decree No. 343 of 1911, agalnst the decree of Babu 
Advaita Prosad De, Subordinate Judge of Manbhum, dated the 26th 
Jane, 1912. 

(1) (1881) L. R. 8; I. А. 248; I, L К. 8 Calc. 199. 

(э) (1888) L. R. 151. A. si; I. L. В. to АП, aga. 

(3) (1899) L. R. 26 I.A 85; LL. К яз Mad. 383. 
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Appeal by the Defendant. 
Suit for ejectment, 
The matertal facts and arguments appear from the judgment. ` 


Dr, Rash Behary Ghose апі Babs Lalit Mohan Ghose for the 
Appellant. 


Babus Dwarka Nath Chakrabarti, Mohini Mohan. Chatlerjes and 
Hem Chunder. Mookerjee for the Plaintiffs Respondents, 


Babu Foges Chunder De for Raja Defendant Respondent. 
C. А. Y, 


The jud&ment of the Court was delivered by 


Mookerjee J.—The subject-matter of the litigation, which 
has culminated in this appeal, consists of 8 villages included 
in the Pachete Raj in the District of Manbhum. In or about 
the year 1855, Nilmani Singh, the then holder of the Raj, granted 
these villages to his paternal aunt Puncham Kumari, the first 
defendant in this sult, for her maintenance. On the 6th December, 
1878 Nilmani Singh granted a putni of the same villages to 
Jaychandra Chaudhuri, now represented by the plaintiffs, on the 
fllegation that the maintenance grant had been resumed. The 
putnidar was unable to obtain possession, as the yillages had not In 
fact been resumed, and the first defendant was still in occupation. 
The putindar in 1879, sued to eject the first defendant and persons 
who had derived title from her, cn the allegation that the main- 
tenance grant had lapsed. The Raja who had granted the putni was 
also joined as a pro forma defendant. The sult was dismissed by the 
Subordinate Judge on the rst October 1880, on the ground that the 
grant was not resumable by the grantorg during the lifetime of the 
grantee. This decision was confirmed on appeal by the Judicial 
commissioner on the 30th May, 1881. But, although the putnidar 
was thus defeated in his attempt to obtain possession of the lands 
comprised in the putni, the Raja proceeded to realise the putni rent 
by recourse to the summary procedure laid down in the Рай 
Regulation. The Putnidar was constrained to deposit the putni rent 
under protest, and on the arst April, 1887, he instituted a suit to 
obtain a refund of the amount deposited under compulsion of 
process of law and also to obtain an injunction to restrain the Raja 
„from recourse in future to the provisions of the Putni Regulation for 
summary realisation of the putni rent. The suit was decreed by the 
Subordinate Judge on the zoth March 1888, On appeal to this 
Court, the decree of the Subordinate Judge for refund of the amount 
deposited was confirmed on the 22nd January, 1889; but the order 
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for injunction was withdrawn, as it had not been properly framed and 
was also considered needless for the protection of the plaintiff. 
Since the date of this decision, the putnidar has not paid rent to the 
holder of the Raj, as he has not been able to obtain possession of 
the villages comprised in the putni. Raja Nilmoni Singh, the 
grantor of the putni, died in August, 1898 and was succeeded by 
Ыз son Raja Harinarayan Singh who died in or about January, 1903 
and was succeeded by his son Raja Jyotiprosad Singh. The plain- 
tiffs, who are the representatives in interest of the original putnidar, 
commenced this suit on the 2and July, 1910 to eject the first 
defendant as also persons who had derived title from fer on the 
ground that they were trespassers, as the maintenance grant had 
lapsed on the death of grantor Raja Nilmoni Singh in August 
1898. The claim is founded on the allegation of the existence of. 
an immemorial family custom in the Pachete Raj that the eldest son 
of the Raja succeeds to the Raj, that the other sons and relations of. 
the Raja receive maintenance according to thelr rank and position, 
and that on the death of the grantor or grantee, the maintenance 
property is resumed, The Raja repudiated the claim of the plain- 
tiffs and asserted that, according to custom, the Raja was at liberty- 
to resume or confirm a maintenance grant made by his predecessor, 
thatit was entüely optional with him and was in no way obligatory. 
He added that his father had not resumed the grant made to the 
first defendant, and that he himself, had no Intention to resume the 
grant. The first defendant also resisted the claim on the ground 
amongst others, that according to family custom, maintenance grants 
were not resumable during the life-time of the persons entitled to 
maintenance. Tho Subordinate Judge has held that the main- 
tenance grant in favour of the first defendant came to an end on the 
death of the grantor, that his succeasor became entitled to resume 
the grant although the grantee was alive, and that the plaintiffs, as 
putnidars from the grantor, were vested with the right of resump- 
tion. In this view, the Subordinate Judge has decreed the suit. 
The first defendant has appealed to this Court, and on her behalf 
the decision of the Subordinate Judge has been challenged on three 
grounds, namely, frs/, that the question of the nature of the title 
acquired by the first defendant under the maintenance grant is 
res judicata; secondly, that the alleged custom, whereby в mainte- 
nance grant comes to an end оп the death of the grantor, has not 
been proved; and, /Aird/y, that the plaintiffs have not acquired a 
title under this риш! to obtain possession of the villages during the 
life-time of the first defendant, 
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The determination of the first question, depends upon the scope 
of the controversy in the litigation of 1879 and of the actual decision 
therein. At that time, the grantor and grantee were both alive. 
The issue raised was, whether the maintenance grant of the villages 
in suit was or was not resumable by the grantor during the life of 
the grantee. The question thus putin issue was answered in the 
negative, against the contention of the then plaintiff. The question, 
now in controversy, namely, whether after the death of the grantor, 
the maintenance grant may be resumed by his successor, during 
the life of the grantee, did not and could not arise in the previous 
suit; such a question oould arise only after the death of the grantor. 
The Subordinate Judge expressed the opinion that a grant of lands 
for the malntenance of any person continues presumably for the 
life of the grantee, and that the then plaintif had failed to discharge 
the onus which lay upon him to prove that the grant was resumable 
at pleasure. The Judicial Commissioner held that there was no 
proof of a custom of resumption by the grantor during the life- 
time of the grantee. It is plain, consequently, that the decision In 
the suit of 1879 was rested on the ground that the grantor himself 
was not competent to resume the grant during the life.of the 
grantee. This does not conclude inany way the decision of the 
question raised in thia suit. 


The determination of the second question depends upon the 
evidence of family custom on the record. The plaintiffs have 
examined one of themselves as the solitary witness in support of 
their claim. This person, who gives his age as thirty-seven years, 
asserts that the family custom of the Raja of Pachete is that mainte- 
nance grants are resumed on the death of the grantor or grantee. 
This statement does not prove that every maintenance grant made 
in Ње Pachete Кај comes~to an end on the death of the grantor. 
But it is plain that the evidence of this witness is otherwise valueless. 
He із in no way connected with the family, and, when cross-examin- 
ed as to the source of his knowledge of the dlleged oustom, he stated 
that he had heard of the family custom from assertions made by 
Raja Harinarayan Singh in several sults brought by him for Khor- 
posh (i.e. for resumption of maintenance grants) No foundation, 
however, has been laid for the reception of secondary evidence of 
statements made by Raja Harinarayan Singh ; and the pleadings 
or depositions in which the alleged statements were made should 
have been produced. Apart from this, the statements of the witness 
are во vague and indefinite that no rdllanoe can be placed thereon. 
He is unable to state with regard to different suits for 1esumptlon, 
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whether there were any written grants in those cases, or even the 
decisions given by the Courts. The testimony of this witness is 
wholly insufficient to establish the alleged custom. Reference, 
however, has been made to two suits relating to maintenance 
grants in the Pachete Raj, decided by the Sadar Dewany Adalat in 
1837 and 1840: Puncham Kooma"es v. Gurunarain Do (т) and 
Gurunaraim Deo у. Unund Lal Singh (з). The litigation in the 
second case was ultimately taken up to the Judicial Committee of 
the Privy Council. Anund Lal Sing у. Gurrood Narayan Deo (3). 
In the first of these cases, the suit was brought for the recovery of 
a maintenance grant made by a Rajah of Pachete in fayour of his 
daughter, the plaintiff. The Court of first instance held that the 
allowance to daughters was usually discontinued on their marriage, 
unless their husband should prove unable to support them, and, 
that, consequently, the plaintiff, who had been married to the son 
of the Raja of Nagpur, had no claim for maintenance on the Pachete 
Raj. On appeal, the Sadar Dewany Adalat confirmed this view, and 
added the following observation : 


“ The estate of the Raja of Pachete 16 one of those of the nature 
adverted to In Regulation X of 1800, which devolves entirely on the 
next heir of the reigning Raja, who, moreover, according to the 
family usage as established by evidence, has the power of revoking 
and cancelling all grants made by his predecessor, the power of 
making such grants being restricted, In regard to the period of the 
grant to the lifetime of the yrantor. ” 


In the second cage, the suit for resumption of the maintenance 
grant was brought by a successor of the grantor against the represen- 
tative of the grantee ; the grantor and grante: were both dead at the 
date of the institution of the suit; consequently, no question could 
arise as to any family custom which might entitle the successor of 
the grantor to resume a maintenance grant from the grant e during 
the lifetime of the latter., The suit was brought by Gurnarain Deo, 
who had succeeded to the Pachete Raj, to recover Khorposh from 
Anandalal Singhdeo. The property had been granted by Manilal, a 
predecessor of the plaintiff, to Kanchanlal, a predecessor of the defen- 
dant on the 2éth July, 1775. Опе of the questions in controversy 
between the parties was whether the grant was absolute or ‘was only 
for purposes of maintenance. The Court of first instance found in 
favour of the defendant and dismissed the suit. Upon appeal, the 
Sudder Court (Mr, Rattray) confirmed the decree of the Provincial 

(1) (1837) 6 Mac. Sel, Rep. 166, (2) (1840) 6 Mac. Sel, Rep. 354. 

(3) (1850) 5 M. I. A, 82, 
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Court. An арр\їсайоп for review was granted, and the appeal 
reheard, with the result that Mr. Rattray the Judge who had heard the 
appeal in the first instance, decreed that his former decision should 

be reversed, while his colleague Mr. Dick held that the 
original decree was correct and should be affirmed. The third Judge 

Mr. LeeWarner, to whom the appeal was referred, held that the 

second decision of Mr, Rattray was correct. The consequence was 

that the first decision of Mr. Rattray stood cancelled and the sult 
and appeal were decreed. The defendant preferred an appeal to the 

Judicial Committee, which was dismissed on the ground that the 

grant was not absolute but for maintenance and had lapsed after the 
death of the grantee. There was no adjudication—in fact, there was 

no occasion for any investigation of the questlon—that the succeasor 
of the grantor of a maintenance grant was entitled to resume it on 
the death of the grantor during the lifetime of the grantee. Stress, 

however, is laid upon the following passage from the second judg- 
ment of Mr Rattray : “ it is placed beyond doubt that by the ancient 
custom of this family, the reigning Raja is succeeded by his eldest 
son and that the other sons as well as the minor branches of the 
family receive merely an allowance for their subsistence ; and further 
that the successor to the Raj has full power to annul, cancel, alter, 
modify, or confirm the arrangements of his predecessor, as to him 
may seem fiL" This statement ls entitled to weight, subject to the 
important qualification that the matter in controversy between Ше 
parties did not raise directly or indirectly the question of the Tight of 
the successor of the grantor to cancel, modify or confirm a maintenance 
grant during the lifetime of the grantee. When the case was taken to 
the Judicial Committee, Lord Langdale observed that the appellant, 
who claimed under the grant, had admitted that a grant for maintenance 
ceased with the life of the grantor ; consequently, if the grant was 
not absolute but for maintenance, the appellant had no title. It cannot 
be disputed that the fact that both the grantor and the grantee were 
dead at the date of the Institution of the suit, takes away from the 
value of the decision for our present purposes. It cannot be treated 
as .a judicial determination of the existence of the custom in a 
case in which the question arose directly for investigation. -At 
any rate, the decision of Mr. Rattray does not show that a main- 
tenance grant necessarily lapses upon the death of the grantor. 
Consequently the two litigations, on which rellance is placed, 
do not really carry the case of the plaintiffs beyond the oral testi- 
mony of the solitary witness cited by them; these cases show at 
most that a grant for maintenance may, after the death of the gran- 
tor, be resumed ог confirmed at the choice of his successor ; but If 
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is entirely optional with him to resume or confirm the grant; 
there is no evidence to show thatit ia obligatory upon the-suocessor 
of the grantor to resume the maintenance grant. This view is sup- 
ported by the evidence of Khudu lal’ Singh, the paternal cousin of 
Raja Nilmoni Singh. : This witness has been examined on behalf of 
the defendants, and describes the family custom of thé Pachete 
Raj family in the following terms: “Khorposh granted to junior 
members of the family are enjoyed by the grantee till her life, but 
if the grantor diea, his successor can resume the Khorposh if he 
likes; he hasthe option of resuming the Khorposh or allowing the’ 
Khorposhdar to enjoy the Khorposh property till his of her death.” 
In cross-examination, he states that the Khorposh grant is liable. to- 
resumption on the death of the grantor or grantee. He then pro- 
ceeds to enumerate instances of Khorposh grants which had been re-- 
sumed on the death of the grantor, and also of grants which were:not 
80 resumed. In our opinion, the plaintiffs have failed to establish 
that by custom a Khorposh grant under the Pachete Raj lapses upon the 
death of the grantor, апі. Ше lands revert forthwith to the Raj; on the 
other hand, the evidence indicates that such maintenance grants conti- 
nue during the lifetime of the grantees, but that, if meanwhile, the 
grantor dies they are Hable to be resumed at the choice of his suc- 
cessor; itis entirely optional with him to resume the grant or to 
allow the grantee to continue to enjoy the property during his or 
her lifetime, Reliance, however, has been placed upon the decisions’ 
in Beni Pershad Koeri v. Dedhnath Roy (1), Ram Chandra 


v. Jogendra Nath (2), and Fagannadha.v, Pedda Patir. (3) 


to show that a grant for maintenance prima jacis ceases 
with the life of the grantor. These cases are of no assistance to the 
plaintiffs who set up a special family custom and can succeed in 
their claim only upon proef of such custom. On the evidence; they 
have failed to prove the alleged custom, while there is good ground 
for the view that a malntenance grant in the Pachete Raj is for the 
life of the grantee, bur is liable to be resumed by the successor of 
the grantor, should the latter die during the lifetime of the grantes. 
In the present instance, Raja Harinarayan Sing, who succeeded: to the 
Raj after the death of the grantor, never resumed the villages, 
while his successor, the present Raja, has expressly stated that he 
has not resumed and does-not intend to resume the khorposh 
villages. In these circumstances, the plaintiffs cannot succeed on 


(1) (1899) IL. В. ау Calc. 156; L. R, 261. А. 216. : 
(a) (1905) 4 C. L. J. 399. '(3) (1881) I-L. R. 4 Mad. 371. 
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the hypothesis that the first defendant became a treapasser the very 
moment the grantor died. 

The determination of the third question involves the solution of 
the problem, whether the plaintiffs have acquired a title to eject the 
defendants under the putni granted to them by Raja Nilmant Singh 
Deo on the 6th December, 1878, For this purpose, it is assumed 
that the putni was validly created, on the principle that an impartible 
estate is not inalienable, unless a custom in restraint of allenation 
is proved: Udaya v. Fadud(1); Sarla; x. Deoraj (2); Venkata v. 
Cour! (3). The plaintiffs then rely in substance upon the doctrine of 
title by estgppel, recognised in sectlon 43 of the Transfer of 
Property Act. That section enacts as follows: “ Where a person 
erroneously represents that he is authorised to transfer certain 
immovable property and professea to transfer such property for 
eonsideratiqn, guch transfer shall, at the optiqn of the transferee, 
operate on any Interest which the transferor may acquire in. such 
properly at any time during which the contract of transfer subsista,” 
It is plain that this section, construed according to its terma, does 
not assist the plaintiffs, Nilmani Singh did not erroneously repre- 
sent that be was authorised to grant the putni; he was competent 
to grant the putni, subject to the interest of the maintenance-holder 
which could not continue im any event beyond. her life-time, 
But when he granted the putni he stated what was not true, 
namely, that the maintenance grant had been resumed; as a matter 
ОЁ. law, he was not -competent to resume the maintenance grant 
unless he survived the grantee; as a matter of fact, he had not 
resumed the grant. The condition mentioned .in the first portion of 
section 43 is thus not fulfilled. The second part of the section 
provides that the transfer operates on such interest as the transferor 
may acquire in the property at any time during which the-contract 
of transfer subsists. This condition, also, is not fulfilled, because the 
rights of Nilmoni Singh in the property remained what they were be- 
fore the grant of the putni ; they were not enlargedat any time after dhe 
grant of the putni and before his death. Itis conceivable that if 
his rights had been enlarged, say, by the death of the grantee of the 
maintenance right, the putnidar might have been entitled to the bene- 
fit, not only against him but also against his helr, though there is 
authority, to the contrary. Lord St. Leonards in his treatise on 
Vendors and Purchasers (1862, р. 335, Ch. 9, Sec, a. рага; 31) 


(1) (1881) L. R. 8 LA 248; 1.1. R 8 Cale; 199. ` hes 
(2) (1888) І. R 15 I. A. 51; I. L. Н то All. 272. 
(3° (1899) L. К. дб 1. A. 83; I, L. К, aa Mad, 585. 
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observes as follows: “if а man ‘sell an estate to which he has no 
title, and after the conveyance acquires the title, he will be com- 
pelled to convey it to the purchaser: Carma v. Micheli (1), But this 
is said to be a personal equity attaching on the consclence'of the 
party and not descending with the land; and therefore, if the vendor 
do notin his lifetime, confirm the title, and the estate descend to 
the heir at law, he will not be bound by his ancestor's contract." Morse 
v. Faulkener (2); Carleton v. Leighton (3); ‘Bensley у. Burdon (4; 
Murrellv. — Goodysar(s). This opinion, however, deserves great 
consideration.” It is worthy of note that the decision 
in Morse у. Faulkener (2) had been doubted by Sir Edward Sugden 
himself, when he was Lord Chancellor of Ireland, in Fomes v, 
Kearney (6), where he observed that no good reason could be given 


‘why a contract should be binding upon the ancestor and not upon 


the heir. In that case, the seller had acquired the title after the con- 
veyance, but he died before the conveyance could be perfected. 
The contract could have been enforced against the seller, and yet 
it was doubted, whether the remedy was available against the 


“heir, although Sir Edward Sugden did not share the doubt. See 


Trevivan v. Lawrence (7). The distinction, for which Sir Edward 
Sugden could see no good reason, may be regarded as unsound on 
princlple, for as Bigelow observes, [Estoppel, 6th Ed. pp. 459 and 
479] the heir of the transferor in such a case ів rightly found by the 
same estoppel as the transferor himself, because he takes without 
value and no injustice is done to him ; he is bound as a privy because 
he gets the estate without cost, and it is right, therefore, that he 
should stand in the situation of his ancestor The true rule may 
accordingly be taken to be that if the transferor himself has once 
become entitled to а valid estate in the land, the transferee's equity 
would attach upon it In the hands of all persons claiming under the 
transferor otherwise than for alegalinterest by purchase for value with- 
out notice. [cf Specific Relief Act, Secs. 18 and 27. Swi у. Osborne 
(8) ; Re Bridgwater: Settlement (9) ; Taylor у, Wheeler (то); Jennings 
v. Moors (11); Martin v. Seamore (12); Holroyd у, Marshall (13); 

(1) (1842) то Jur, 909 (gta). (2) (1792) 1 Anst. 11 ; 3 Swan. 429 n. 

(3) (1805) 3 Mer. 667 

(4) (1826) a Sim, & Stu: 519; affirmed on appeal8 L. J.Ch. O.S 85 

(5) (1859) a Giff. 51. А 

(6) (1841) 1 Dr. & War. 134 (159-) 

(7) (1705) 1 Salk. 276 ; 6 Mod. 2 


8) (1857) 6 e Ж С; s 99 738 

) (1910) a Ch. Gn (1706) 3 Vern. 564. 
ial eee avi. е. та 670) 1 Ch, Cas, 170. 
(13) (1862) 10 H. L TE $ 
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Tailby v. Official Receiver (1). To avoid ` misapplication of this 
principle, it is useful to bear in mind the successive steps of the 
process of reasoning by which the result is reached; #rs/, a contract 
by X, for valuable consideration to assign property to be acquired 
by him, whether it is expressed as a contract or whether it takes the 
form of an immediate assignment, merely binds X personally until 
the property comes into existence; secondly, when X acquires 
property which comes within the scope of the contract, that property 
ig bound ; X becomes a trustee of it for the assignee, who acquires 
au equitable interest therein; and it is по! necessary that any fresh 
act should фе done by X to perfect such equitable interest of the 
assignee ; /hirdiy, the interest acquired by the assignee in after- 
acquired property when it is acquired, is an equitable interest; as 
such it is not available against a purchaser, for value without 
„notice of a legal interest in ths property. This analysis shows 
.that the rule has no application to the present case. Here, the 
grantor of the putni never acquired the.right to resume the main- 
nance villages; consequently, the position is not precisely. what It 
woutd have been, if the right had accrued to him and the putnidar 
had sought to obtain the benefit thereof as against the heir. The 
right to resume th» maintenance villages accrued for the first time to 
Harinarayan Singh who succeeded to the Raj on the death of Nilmani 
Singh. On what principle, canit be held that he was bound to 
exercise his option for the benefit of the putnidar? To affirm the 
proposition that he was so bound is to hold that the Rafa for the time 
being may take away the option of his successor and determine 
that his choice is to be exercised in a particular mode. We are of 
opinion that the reasonable view of the rights of ће parties is to 
hold that the successor is free to exercise his option and to determine 
whether he will or will not resume the maintenance lands; if -he 
resumes, the putnidar obtains the benefit; if he does not, the putnidar 
has to await the termination of the maintenance grant by the death 
of the grantee. The plaintiffs -have contended that this conclusion 
places them at an unfair disadvantage; but we are not satisfied that 
they have any real grievance. They sued the Raja and obtained an 
order for suspension of the rent, во long as they are not placed in 
possession. No doubt, they paid a premium for the putni, for which 
they have not yet obtained any corresponding benefit ; but when they 
found they could not get possession, they might have sued. elther for 
suspension of rent till they could get possession or for cancellation 
of the lease and for refund of the premium; they deliberately chose 


(г) (1888) 13 А. C. $25. 
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‘the smaller.measure.of ‘relief and were .content with temporary sus- 
‘pension.of rent. In our opinion, the suit is-premature, ag the title 
of the, first defendant had not terminated at the date of its institution. 
The result is that this appeal із allowed, the decree of the Subor- 
dinate Judge set aside and the suit dismissed with costs In both the 
‘Courts, 
А. Т. М, 


Appeal allowed. 





Before Mr. Justice D. Chatterjee, and Mr. Fustice Mullick. 
SUKHIA BEWA. . 
9. 
SECRETARY OF STATE FOR INDIA IN COUNCIL, +: 


Succession Certificate Act (УП of 1889), Secs, 18, 96 Cl. (4), 27—~Con- 
current Jurisdiction, to grani cerfificate —Certificate granted by a Court inferior 
to that of a District fudge—Revocation—-Disirict Fudge, if can revoke—With- 
-drawal of а case, power of, whan can be exercised —Regulation V of 1799— 
“District Judge, jurisdiction of, for taking proceedings under the Regulation, 

The revocation of a certificate granted under the Succession Certificate Act 
can be.made only by the Court which made the grant. This, however, must be 
so only when the Court granting the certificate is still exercising juris- 
diction in the district 

A District Judge can withdraw a case to his own Court under section 96 sub- 
section (4) of the Act, but that power can be exercised only when the case із 
pending decision. 

Where, therefore, а certificate was gianted by a Court inferior to that of the 
District Judge, invested with the powers of a District Court under section 26 of 
the Succession Certificate Act, the District Judge had no jurisdiction to revoke 
-tho certificate under section 18 of the Act. 

The jurisdiction of a District Judge under Regulation V of 1799 is of a 
limited character, and is more administrative than judicial. He can act 
thereunder-only if there is no claimant, 

Appeal by the Opposite Party, Sukhia Bewa. 


_ On an application having been made to the effect that one 
‘Pandu Singh was the son and heir of one Dhyan Singh, 
deceased, certificate under the Succession Certificate Act was 
granted by the First Subordinate Judge of Alipore, 34 Pergannas, 
acting as a Court invested with the powers of a District Court 
under the Act, to the opposite party, Sukhia Bewa on behalf 
of ‘her minor son Pandu Singh. The Collector of Allpore 
was subsequently informed that the applicant was not tbe 

* Appeal from Grder No, s87 of 1913, against the decision of Н. P, Duval 
Esq. District Judge of 24 Pergaanas, dated the 26th May, 1913: 
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legal representative of the deceased; and that the certificate bad beon ob-. 
tained fraudulently, The District Judge thereupon instituted proceed-. 
ings under Regulation V of 1799 at the instance of the Collector, and 


after issùing notice upon the opposite party, Sukhia' Bewa, and” taking ' 


evidence in the case, revoked the certificate already issued} and order- 
ed the issue of notice for claimants, Having passed’ this order in 
the Instestate Case, the District Judge: recorded an order of: revoca- 
tion in the certificate case of: the Court of the First Subordinatefudges 
Against this order of revocation the opposite: party ae tothe 
High Court. 

Baku Harendra Kumar Sarbadhicary for the Геге 

Babu Ram Charan Mitra for the Respondent. 


The following judgments were- delivered: 


D. Ohattorjoe, J.—One Dhyan Bing an ex-convict from the 
Andaman having died intestate an application for a succession certifi- 
cate was made by а minor named Pandu Singthrough Ніз mother 


Sukhia Bewa on the allegation thatthe said Sukhia Bewa was the widow, 


and the sald Pandu Sing was the son of the sald deceased. A certificate 
was granted by the First Subordinate Judge of Altpore acting ав a 
Court invested with the powers of a District Court under the Cer- 
tificate Act. The Collector of Alipore was informed that the claim 
ants were no$ the legal representatives of the deceased and that 
the certificate had been obtained by a fraud'on the Court. Orr this 
information the Collector made some enquiry and then applied'to the 
District Judge for taking proceedings under Regulation V of r799 
and this case was numbered as Intestate Case No, 12 of 1913. In thig 
case the learned Judge issued a notice upon Sukhla Bewa to 
show cause why the succession certificate should not be cancelled 
and after taking ‘evidence revoked the certificate and ordered" the 
igsue of notice for claimants, Having passed this order in Intestate 
Case No. 12° of 1913 the learned Judge recorded an order of геуова- 
tion iñ the Certificate case No, 51 of 1913 in the Court of the First 
Subordinate Judge of Allpur and it is ‘this order of revocation 
that is appealed against. 

It is contended that the order of the learned Judge is incom- 
petent. Section 26 of the Succession Certificate Act VIT of 
1889 empowers the Local Government to invest Courts inferior 
to that of the District Judge with the powers of a District 
Court under the Act and declares the Court so invested would 
have concurrent jurisdiction with the District Courtin the excer- 
сю of all the powers conferred by the Act оп District Courts 


* 


“December, 11. 


Sad 
Sukhia Bewa 


v. 
Secretary of State. 
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provided that an appeal from such inferior Court would lie to the Dis- 
trict Court. In.this case the certificate was granted by the Subordl- 
nate Judge of Alipore and an appeal lay to the District Judge. ..Aa 
no appeal had been made, the order granting the certificate was final. 
Section 18 however provides for the revocation of certificates granted 
under the Act, for certain causes. This revocation can be made gt 
any time when the circumstances enumerated in the section. аге 
proved irrespective of the finality of the grant by reason of no appeal 
having been filed against the same. But who is to make the revo- 
cation in a case where the grant is by an inferior Court? THe appel- 
lant contends that the 1evocation can be made only byethe Court 
which made the grant. Section 18 does not make any specification 
in this matter: it Is true. that clause (2) mentlonsthe concealment 
of a material fact from the Court as a reason for revocation and the 
trial Judge would perhaps be in a better position to judge about 
such concealment but that by itself does not seem to exclude the 
jurisdiction of a Court of concurrent juri lsdiction, Section 27 provides 
for the surrender of a revoked certificate to the Court which granted 


‘it. This seems to indicate that ordinarily the revocation must be 


made by the Court which granted the certificate ; this however must 
be so only when the Court granting the certificate ig still exercising 
jurisdiction in the District. In this case the First Subordinate Judge 
of Alipore is still invested with the powers of a District Court in 
certificate cases and the learned Judge had no jurisdiction to make 
the revocation. [tis true that he could withdraw the case to his 
own Court under sub-section 4 of sec. 26 but that power could be 
exercised only when the case was pending decision. The learned 
Judge has made a further mistake in making the revocation in the 
Intestate Case: his jurisdiction under the Regulation is of a limited 
character and is more administrative than judicial. He can act 
thereunder only if there’ ія no claimant: in the present case the 
appellant was а rightful claimant under the certificate and the learned 
judge was bound to respect the same until it was revoked by a com- 
petent authority. It has been said that this is a mere irregularity 
not affecting the merits of the case and we should not therefore 
interfere. I have held however that there was по jurisdiction and In the 
face of that finding this argument cannot be of any avall. The order 
of revocation therefore must be set aside with costs 2 gold mohurs. 


Mullick, J.—1 agree. 
Appeal allowed, 


А. К. BC, 
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due. Sir Asutosh Mooherjee, Knight, Tlidge, and Mr. Jue. 
Beachor of. 


MOHENDRA NATH BISWAS AND OTHERS 
v. 
SHAMSUNNESSA KHATUN anp oruzas*, 


Bjecimsnt, ruit for Нз judicata—Ciril Procedure Code (Act V of 1908), Sec. гї 
— Court trying sibsequent suit —'urixdiction, at what time—Party, descrip- 
tion of—Pro forma defendant-—Part played in the litigation —Decision that 
suit mot barred by Res judicata, į conclusive—Hindu widow, daughter 
or mother, decree against, if and when binding on reversionsrs—Compromise 
decree—Limitation Act (IX of 1908) Sch, I. Art r41—Cause of action, if сам 

be = prolongrd—Adverse possession gore. Act ІХ of 187r came info 

\ force—Thak and Survey map. 

To determine, for purposes of the application of the rule of res judicata, 
whether the Court which decided the former suit had jurisdiction to try the 
subsequent suit, regard should be had to the jurisdiction of that Court at the 


date of the former suit and not to its jurisdiction at the dite of the subsequent 
suit, 


To constitute rez judicata itis noi necessary how a party was described 
in the formir suit, but what part he took in the litigation, Ifnotonly helping 
the defendant, he himself actively contested the claim of the then plaintiff, 
though he was merely described as a pro forma defendant, he cannot escape 
the effect of an adversa decision which he unsuccessfully resisted. 

Puttappa v. Timmji (1) and Rikmudhoy v. Turner (а) distinguished, 

The decision that a previous decision between the parties did not operate 
as res judicata, is conclusive as between the parties or their representatives. 

Aghore v. Kamini (3), Baij Nath v, Padmanand (4), Mohamaya v. Ram- 
khelawan (5) and Purna v. Rash (6) referred to. 

A decree obtained on a fair tral ina suit by or against a Hindu widow, 
daughter or mother in possession of the estate of the full owner, operaces as а 
res judicata, as regards the question tried in the suit. 

Katama Natchier v. Raja of Skiwagunga (7) and Roy Ranka Rissen v. 

Naxratan (8) referred to. 

A compromise effected in such a suit amounting to a dona fide settlement 
of disputes and benefiting the estate, blnds the reversioner quite as much 
as a decree on contest. 

A cause of action is act prolonged by mere transfer of the title. 

Prannath v. Rookea (9) referred to. 

* Appeal from Original Decree No. 3620f 190), against the decree of Babu 
Asutosh Sircar,Subordinate Judge of Khulna, dated the 17th Juns, 193) 


` (1) (1889) I. L. R. 14:Bom. 176. (а) (1890) I. L. R. 14 Bom 453. 
(3) (1909) 11C. L. J. 461. 
(4) (1912) I. L. R. 39 Calc. 848; 16 C. L. J. 154. 
^ (5) (1911) r$ CL J. 684. (6) (1919 13 CL Je rig. 
(7) (1863) 9 M. I. А, 539 (604), а W. R, P. C. a1. 
(8) (1907) 6 C. Ly J. 490. 
(9) (1859) 7 M, I. A. 326 (351); 4 W. R. P. C. 37. 
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Art, 141, Sch. I of the Limitation Act applies only to cases when it із poved 
that the last full owner was in possession at the time of his death, if he him- 
self was dispossessed and time began to run against him, the operation of the law 
of limitation would not be arrested by the fact that, on nis death, be- was succ- 
eeded by his widow, dauhteror mother. 

Amrita v. Fatindra (1) 1 ferred to: , 

Before Act IX of 1871 came into force, an adverse possession which 
extinguished the title of the female heir, also extinguished the title of the 
reversioner, 

Nobis v. Issur (a) referred to 

Tbak and survey maps may be presumed to have correctly delineated the 
boundaries of villages, and thas to furnish valuable evidence of possession at 
the time they were made and consequently also of title, Thise presumption 
may be rebutted. , 


Appeal by the Plaintiffs. 
Suit for recovery of possession. 
The material facta and argumenta appear from the judgment. 


Dr. Rash Behary Ghote and Babu Fadu Nath Kanjilal for the 
Appellants. 


Mr. B. Chakrabarti, Dr. Dwarka Nath Mute, Babus Shama 
Churn Майға and Sara! Chandra Sen for the Respondents. 
С. А. Y. 


a 


The Judgment of the Court was delivered by 


Mookerjee J.—The subject matter of the litigation, which 
has culminated in this appeal, consists of an area of боо bighas of 
land described in two Schedules attached to the plaint. The plain- 
tiffs claim the lands as comprised within village Dhobakhali, -inclu- 
ded within taluk Joar Santoshpur, appertalning to estate No. 3840 
ofthe Backergunj Oollectorate. The defendants contend that the 
disputed lands are comprised within village Gajalia, included in a 
howla under а nim-osuth-taluk subordinate to an озш taluk carved 
out of taluk Tital Sardar within estate No. 3841 of the Backergunj 
Collectorate. The history of the title of the plaintiffs may be briefly 
outlined. Satyakinkar Ghosal, who owned a share of the Zemindar! 
appertaining to touxi No. 3840, died on the 5th November, 1833 and 
left two daughters Sabitii and Sati Before his death, he had executed 
а wil on the a3rd October, 1833 and had appointed his brothers 
Satyaprasanna Ghosal and Satyasaran Ghosal executors to hia tegta- 
ment. By the will, he left his propertles to his two daughters ih 
equal shares for thelr maintenance. Sabitri died in 1893 and Sati in 

(т) (1904) I. L. R. ga Calo. 165. 
(а) (1868) 9 W. К. gos F. В; B. L, В. Sup. Vol. 1008, 
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1896. The successiou to the estate ef Satyakinkar Ghosal thereupon 
opened out to the nearest reversioner, Salyasatya Ghosal, on whose 
death the estate passed into the hands of his sons. Shoitly afterwards, 
the Court of Wards took charge of the management of the estate, end, 
on the 16th September 1903, executed the conveyance in favour of 
the plaintiffs whereupon their claim in the present suit is founded. 
One ofthe properties transferred by this deed of sale is village 
Dhobakhali of which the boundaries aie set ош in the schedule, and 
then 18 added the clause “ within these boundaries according to the 
thak and survéy maps." The case for the plaintif» is that the tract 
of боо bighas claimed by them 1s included within village Dhobakhali 
and is consequently their property. -The defendants contest the 
claim, on the grounds, amongst others, that it is barred by res judi- 
сшщ and limitation; they also plead that the lands are comprised in 
their village СајаНа and never formed part of the estate owned by 
the predecessors of the plaintiffs The Subordinate Judge has pro- 
neunced no opinion upon the question of res jwdioa/a but he has 
found against the plaintiffs on the merits as also on the plea of limi- 
tation, and in this view he has dismissed the sult. On the present 
appeal by the plaintiffs, three questions emerge for considermian, 
namely, Ars/, is the claim barred by the principle of res judicata: 
secondly, iv the claim barred by limitatlon ; and, /&irdiy, are the 
disputed lands situated within village Dhobakhali In estate No. 3840. 


The plea of rer judica/a is founded on the decisions in two pre- 
vious litigations which require separate consideration. In 1860 
one Anjamannessa Bibi who then owned the nim-osuth-taluk under 
which Ше defendants now claim, brought а suit agalnst one Deras- 
tullab, the putnidar of village Dhobakhali from the receivers to the 
estate of Satyakinkar Ghosal. Satyasaran Ghosal, one of the 
executors to the estate of Satyakinkar Ghosal, was a proforma 
defendant to this suit, though he was not described as such, and 
appears to have helped Derastullah in his defence. The dispute 
related to а portion of the land comprised in the present litigation, 
and the suit was brought to set aside an order of the Thak autho- 
rities, who iad, according to the then plaintiff, erroneously held such 
land to be included within village Dhobakhali and not in village 
Gajalia. The suit was valued at Rs. 715 and was instituted in the 
Court of the Sadder Amin of Barisal whose pecuniary jurisdiction 
was limited to Rs. г.соо. The Sudder Amin dismissed the suit on 
the 19th. November 1862. On appeal by the plaintiff, the principal 
Sudder Amin of Backergunj decreed the suit on the rgth Decem- 
ber 1863. He held that the thak map was ёпсоггесі and that the 
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disputed land was situated within Gajalia and not Dhobakhali. This 
decision was confirmed by this Court on the 10th August 1864, 
and it is worthy of note that the appeal to this Court had been pre- 
ferred, not by the lessee. alone but also by Satyasaran Ghosal. 
The defendants contend that this decision operates as res judicata, 
The plaintiff seek to meet the objection on four grounds, namely, 
first, that the suit was tried by a Sudder Amin whose pecuniary 
jurisdiction was limited to ‘Rs. 1,000; secondly, that Satyasaran 
Ghosal was only a proforma defendant and no relief was claimed 
against him; ¢Aérdly, that he was not a party expfessly in his 
character as executor to the estate of Satyakinkar Ghosal; and, 
foxrthly, that the decision in a subsequent suit between the parties 
in 1891 that the decree in the suit of 1860 does not operate as res 
judicata, is conclusive. We are not much impressed by the first two 
reasons assigned by the plaintiffs, but the third and fourth must 
clearly prevail. Аз regards the first reason, it is plain that to de- 
termine, for purposes of the application of the rule of res judicata 
whether the Court which decided the former suit had jurisdiction 
to try the subsequent suit, regard must be had to the jurisdiction of 
that Court at the date of the former suit and not to its jurisdiction at 
the date of the subsequent suit ; if the contrary view were adopted, de- 
crees made by Munsiffs would, in course of time, cease to be res judi- 
cat; by reason of a gradual increase in the value of the subject-matter 
of the litigation: Gopi Nath v. Bhugwal (1); Rughunatk ч. [ssur 
Chundar (2); Kunji v. Raman (3). As regards the second reason, the 
vital point is not, how the Ghosal defendant was described, but what 
part he took in the litigation. He not only helped the tenant defendant 
with funds, but himself actively “contested the claim of the then 
plaintiff, as is indicated by his appeal to the High Court, though he 
was described merely asa proforma defendant. In such circum- 
stances, he could aot reasonably escapa from the effect of an 
adverse decision which he  unsuccessfully resisted. The cases 
of Pu/appa v. Timmaji (4) and Rahmubhoy v. Turner (5) 
are clearly distinguishable, as there the proforma defendant 
against whom no relief was claimed took no part in the proceedings. 
As regards the third гефуюп, it із pointed out that Satyasaron 
Ghosal, though at that time the sole surviving executor (as his co-exe- 
cutor Satya Prosonno had died in 1859) had a two-fold capacity, he 
was himself part owner both of Dhobakhali and Gajalia. From 
this point of view, ho doubt he could not be treated as a party neces- 


(1) (1884) I L. R. ro Cal ; (а) (1 ILL. R. 11 Cake. 155. 
(3) (894) 1 L K rs Med. 40 (0) (1989) LER u баю E 
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sarily in his character as executor to the estate of Satyakinkar 
Ghosal and the decision would not operate as res judica/a. The fourth 
reason assigned also is conclusive in favour of the defendants. In 
a suit between the predecessors of the parties in 1891, where 
the effect of the decree in the suit of 1860 came under consider- 
ation, the Court held, rightly or wrongly, that the decree did not 
operate as res judíca/a. This decision itself, even if it be assumed to 
have been erroneous, in law, ia conclusive between the parties: dghore 
Nath v. Kamini Debt (1) ; Вау Nath v. Padmanand (з); Mohamaya v. 
Ram Rhelawan (3) Purna Chandra v. Rasik Chandra (4). We must 
hold, accordingly, that it is not open to the defendants to plead in this 
litigation that the decree in the suit of 1860 operates as res judicata. 
We have next to consider the effect of the decree in the suit of 
1891, In 1891, Sabitri and Sati, along with thetenure-holders under 
them, brought a suit for recovery of possession of the lands now in 
dispute as against some of the present defendants and the’ predeces- 
sors in interest of the others. The then plaintiffs alleged that the 
lands appertained to Dhobakhali, while the defendants urged that 
they were comprised in Gajalia. On the 31st May 1893, the Subordi- 
nate Judge dismissed the suit. He found that the claim was barred 
by limitation, as neither the plaintiffs nor their predecessors had 
ever been in possession. He also held that the Thak map on 
which the plaintiffs relied, was incorrect, and that the defendants 
were not bound by the proceedings of the Thak authorities. Ap- 
peals were preferred to this Court by бай (Sabitri had died 
shortly after the decision of the Subordinate Judge) as also by the 
lessees plaintiffs. On the 29th August 1894, both the appeals were 
withdrawn by the appellants, and it was ordered, with the consent of 
the respondents, that each party do bear his Own costs in this Court, 
though, in the application for withdrawal, it was stated that the 
respondents had agreed that each party should pay his own costs 
both in the original Cowt andin the High Court - The effect of 
the withdrawal of the appeals was to leave the decree of the Subor- 
dinate Judge dated the 3rd June 1893 in full operation, and, as it 
is admitted that the lands in dispute in the present suit are ldentical 
with the lands to which the suit of 1891 belated, the 
question necessarily arises whether the decree of the Subordi- 
nate Judge operates as res judica‘a. The first point for considera- 
tion is, what was the status of Sabitri and Sati in relation to the 
estate of their father Satyakinkar Ghosal, now in the hands of the 
plaintiffs. This turns upon the construction of his will, dated the sth 
November 1833. The will was construed In a suit ox the original side 
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IM of this Court, instituted by Sabitri and Satifor construction of 
1914. the will of their father and for the administration of his estate. Ponti- 
Mohn, Nan fex J held on the 7th November 1876 that Sabiri and Sat. 


бо», were entitled to the interests of Hindu daughter in the estate of the 
Shamsunnosa.. testator, The question arose again in a suit instituted in 1898 by ' 
" ookerfee, F. the representatives of the reversionary heir to the estale of Satyu 
== Kinkar Ghosal, after the deata of Sati, for declaration Ша а lease 
executed by Sabitri was not operative after the death of herself and 

her sister. It was ruled by this Court (Maclean С. J. and Fletcher J.) 

on the rath April 1907, in affimance of the view of tle primary 

Court, that the construction put by Pontifex J. upon the terms of the 

will was correct and that it was also conclusive between the parties. 

There ts, in our opinion, по room for serious controversy that Sabl- 

tri and Sat took the interest of Hindu daughters in the estate of 

thelr father under the terms of his will The second point, accor- 

dingly arises, whether the adverse decision, pronounced in the sui 

instituted by them, binds the estate in the hands of the reversloner as 

heir. The leading decision on the question of the effect of a hostile 

judgment obtained against a Hindu widow or daughter in possesion 

of the estate of the last full owner, ls that of the Judicial Committee 

in Жалына Natchier v. Raja of Shivagunga (1) where their Lordships 

stated thelr opinion In these terns: Unless it could be shown 

that there had not been a falr trial of the rights in that suit, or in 

other words, unless that decree could have been successfully’ 

impeached on some special ground, it would have been an effectual! 

bar to any new suit by any person claiming in succession to- 

her. For, assuming her to be entitled to the zemindary at 

all, the whole estate would for tbe time, be vested in her. 

absolutely for some purposes, though in some respects for 

a qualified Interest; and until her death, it could not be as- 

certained who would be entitled to succeed. The same 

principle, which has prevailed in the Court of this county as 

to tenants-in-tail, representing the inheritance, wonld seem to 

apply to a Hindu widow; and itis obvious that there would be the 

greatest possible inconvenience in holding that the succeeding heirs 
were not bound by the decree fairly and properly obtained against. 

the widow." This exposition of the law was affirmed by the Judi- 

cial Committee in the cases of Periab Narain v. Triloke Nath (2) 

and Hart Nath v. Mohant Mathur Модин (3). But, as pointed out in 


(1) (1863! 9 M. I. A. (539) (604) 2 W. R. P. C. 31. 
(а) (1884) L. R. 11 I. A, 192; L L. R. 11 Calc. 186 
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Roy" Radha Kissen v. Nauraían (1) а decree obtained upon a fair trial 
: ina suit by or against a widow operates as rer jwdioa/a regarding only 
the questions tried in the suit. Now, in the case before us, the Subordi- 
nate Judge dismissed the suitby Sabitri and Sati on the two-fold 
ground that the claim was not established on the merits and was barred. 
by limitation. The reversion is bound by this decision, unless he can 
prove that the decree was not fairly and properly obtained against the. 
ladies, An endeavour was made in the Court below—and the effort has 
been repeated here—to show that the appeal preferred to this Court 
by Sati was withdrawn by her in collusion with the then respondents. 
This attempt has wholly failed. The Subordinate Judge rightly 
refused to ‘accept the story that the appeal was withdrawn by Sati 
for a consideration. There is, on the other hand, the ‘significant fact 
that the lessees also withdrew their appeal at the same time. The 
theory of collusion, consequently falls. It is there contended that the 
withdrawal of the appeal was in the nature of а compromise and 
destroyed the conclusive character of the original decree which there- 
upon ceased to be operative as a contested decree. This view cannot 
possibly be sustained, for, as was pointed out by the Judicial Com- 
mittee In Kunni Lal ч. Gobind (2), and Hiran Bibi v. Sohan Bibi (3), 
a compromise amounting to a dona fide settlement of disputes 
will bind the reversloner quite as much as a decree on contest; in 
other words, that the principle laid down in Karama Naichier т. Raja 
of Shtpagunga (4) is not limited іо decrees in suits contested to the 
end, This rule is subject to the qualification that the compromiss 
was made éesafide for the benefit of the estate and not for the 
personal advantage of the limited owner. Tarinee v. Watson (5); Indro x 
Abdool (6); Imrit v. Roop (7); Upendra Narain v. Gopee (8); Sambasi- 
va v. Venkalaswara (9); Kambinayani v. Kambinayani (10); Rajlakshm 
v. Ка/уауат (11). The view cannot be defended on principle that a qua- 
ified owner like a Hindu widow, daughter, or mother is bound, at her 
peril, to pursue.a litigation in respect of the estate in her hands, 
unremittingly to the ultimate Court of appeal and that she cannot bora 
fide effect a settlement of the matter in controversy, even though such 
(1) (1907) 6C. E. J. 490. (4) (1863) 9 M. I А. 539; 2 W.R P. C. 3r. 
(а) (1911) L. R. 38 1 А. 87; IL. R. 335 All 356. . 
s (3) (1914) 18 С. W. №, 929. (5) (1869) 12 W. R. 413,3 B. L. R. 437. 
(6) (1870) 14 W. К. 146. (7) (1880) 6 С. L. R. 76, : 
(8) (1883) I. L. R. 9 Calc. 817; 12 C L. R 356. 
(9) (1907) 1. L. R. 31 Mad, 179. (10) (1909-10) І.І. R 33 Mad. 473- 
(11) (1910) I. L, В. 38 Cale, 699. >- -> K 
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compromise be in the best interest of the estate. We hold accordingly 
that the decree of the Subordinate Judge in the suit of 1891, which 
has not been successfully impeached on the ground of fraud, coercion, 
collusion or any like reason, operates as res 7 dicara between the 
parties to the present suit. 

The plea of limitation raised by the defendants is sought to be 
met by the plaintiffs, by reference to Art. 141 of the Second Sche- 
dule to the Indian Limitadon Act, 1877, which provides that a suit 
for possession of immovable property by a Hindu entitled to pos- 
session on the death of a Hindu female, must be brought within 
twelve years from the date when the female dies. As Sabitri died in 
1893 and Sati in 1896, and this sult was commenced on the 7th June 
1907, this seems, on a superficial view, to furnish a complete answer; 
but on close examination, it transpirea that the plaintiffs are in inex- 
tricable difficulty. It is plain that Art 141 applies only to cases where 
it is proved that the last full owner was in possession at the time of his 
death ; if he himself was dispossessed and time began to run against 
him, the operations of the law of limitation would not be arrested 
by the fact that, onhis death, he was succeeded by his widow, daughter 
or mother. In the words of Lord Kingsdown in FPranmath v. 
Rookea (1) a cause of action is not prolonged by mere transfer of the 
utle: Amrifa Lal Bagohi v. Jatindra Nath Chowdhury (2). Before 
the plaintiffs can rely upon Art 141 they must consequently prove 
that their predecessor, Satya Kinkar Ghosal was in possession at the 
time of his death on the 5th November 1833. This the plaintiffs ` 
have failed to establish, while the defendants are able to produce a 
Nim-Osut-Taluk potta dated 27th August 1831 to show that the 
possession of their predecessors commenced at that time. There is 
a further difficulty which the plaintiffs have to face. There is, as the 
Subordinate Judge points out, evidence on the side of the defendants 
that they were in possession through their under-tenants at least as 
early as 28th June 1834. It is well-known that under the law aa it stood 
before the Limitation Act of 1871 came into operation, adverse pos- 
session which extinguished the title of the female heir also extinguished 
the title of the reversioner /Vobin Chunder v. Issur Chunder (3). 
Consequently, if the possession’ of the defendants commenced at 
any time anterior to 1861, the title of the plaintiffs, if any, would be 
extinguished before 1873, when the Limitation Act of 1871 came 
into operation ; and, once the title was extinguished while the Limi- 
tation Act of 1859 or Regulation III of 1793 or Regulation II of 

в) (1859) 7M. I. A. 323 (353) i 4 W. R, P. C. 37. 
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1805, was in force, it could not be revived by the introduction of the 
Limitation Act of 1871: Amrita Lall v. Rajonee Kant (1); Hari 
Nath v. Mohunt Mathura Модин (2) ; Fatimatulnisa v. Sundar Das 
(3); KAunnilal v. Gobinda Krishna (4); Now, the proceedings in the 
litigation of 1860 show that the predecessors of the plaintiffs were then 
out of possession, while in the suit of +891, they failed to prove that 
they had ever been in possession. On the other hand, the evidence 
on the side of the defendants indicates their possession as early as 

1834 and unquestionably between the years 1853 and 1869. The 
position, then, is that while the plaintiffs are unable to prove that their 
predecessors had any subsisting title In 1873, when the Limitation 
Act of 1873 (with its:Article 142) came into operation, defendants have 
given a mass of reliable evidence, documentary and oral, to prove 
their possession, through their tenanta for much longer than 12 years 
prior to 1873. We accordingly hold, in concurrence with the Sub- 
ordinate Judge, thatthe claim of the plaintiff is barred by limitation, 
and, if their predecessors had any title to the disputed lands, such title 
was extinguished before the Limitation Act of 1871 came into 
force. І 


Finally, question of title of the plaintiffs ів full of unexplained 
difficulties, of which no reasonable solution has been found. The 
plaintiffs claim the disputed tract as included in village Dhobakhali 
under taluk Joar Santoshpur. It is undoubtedly an element 
of weakness in their case that they are not able to traee when 
and by whom this taluk was created, and what lands were 
comprised therein. But there iga much graver difficulty {n their 
way. Their conveyance sets out in detail the boundaries of Dhoba- 
khali, but it is conclusively established that the disputed tract 
is not situated within those boundaries, The plaintiffs are conse- 
quently driven to fall back upon the additional description inserted 
after the deseription of the boundaries, namely, “ according to 
the thak and survey map.” There is thus, to start with, an incon- 
sistency between the admitted boundaries and the delineation as 
made on the thak and survey maps. The plaintiffs practically 
abandon the boundaries, and, rely upon the thak and survey maps, 
which they contend afford valuable evidence of title and possession 
at the time they were made. In support of this position, reference 


(1) (1875) L. R. 21. A. 113; 15 B. L R, то; 23 W^ К. 214. 
(2) (1893) L. R. 20 I. А.'183; I. L. R. ат Cale. 8. 

(3) (1900) L. R. 271. А. 1035 1. L, R. 27 Calc. 1004 . 
(4) (1911) L. R. 38 I. А 87; 1. L. К. 37 АП 356. 
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is made to the cases of Omirfa Гай у. Kale Pershad (1); Nobo 
Соотаг v. Gobind Chunder (2); Syama Sunderi v. Y ogobundhu (3); 
Jarao Kumari v. Lalanmont (4); fagadindra v. Secretary of State 
(s); Abdul Hamid v. Kiran Chandra (6); Shamsher wv. Kunj 
Behari (7); Duane v. Dharani Kanta (8); Faslur Rahim v. 
Narendra Krishna (9); Sacouri у, Secretary of State (10). No 
it may be conceded that thak and survey maps may be presumed 
to have correctly delineated the boundaries of villages, and thus to 
furnish valuable evidence of possession at the time they were made 
and consequently also of titles. This principle is of no assistance to 
the plaintiffs. Here the thak map was made in 1855 and was fol- 
lowed by the survey map in 1858; but the accuracy of thèse maps 
was promptly challenged by the predecessors of the defendants, In 
the suit of 1860, which was instituted expressly for the purpose of 
declaration that the thak map was Incorrect, the then plaintiff was 
successful, and inthe subsequent litigation of 1891 and 1898 in 
which the present plaintiffs or their predecessors were parties, the 
thak map was again found to be inaccurate. Under these clrcumstances 


‘the presumption of accuracy applicable to the thak and survey maps 


upon which the plaintiffs rely, has been amply rebutted. On the other 
hand, an examination und comparison of the maps, as made by the 
Subordinate Judge and as repeated in this Court, shows that the 
decision in the suit of 1860 as to the inaccuracy of the thak map, was 


“unquestionably right. This conclusion is strengthened by the large 


body of evidence of possession on the side of the defendants which 
effectively negatives the thak map ав evidence of possession in 1858. 
We agree with the Subordinate Judge that the thak map is unreliable, 
and that it no more establishes the title of the plaintiffs than it 
binds the defendants. 

The result is that the decree of the Subordinate Judge is affirmed 
and this appeal dismissed with costs. 


Appeal dismissed, 
A. Т. Me 


(1) (1876) a5 W. R 179 (а) (18811 9 C, L К. з 
(3) (1888) I. L. R. 16 Cale 186. 

(4) (1890) L R. 17I A. 148; LT, R 18 Cale, 224. 

(s) (1902) L R gol, А. 44; I. L. К. зо Cale, ag’. 

(6) (1903) 7 С. W. N. 849. (7) (1907) 7 C. L. J. 414 
(8) (1908) I. L- R, 35 Calc. 621. (9) (1912) 17 C. WON, Ісі 
(10) (1894) I. L. R.. 22 Calc. 252 


NL eta 
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Before Sir Asutosh Moókerjee, Knighi, Fudge, and Mr. Justice 
Beachcroft, 


NRIPENDRA NATH SAHU 
v. 
ASUTOSH GHOSE* 
AND 
GOPI NATH MANDAL 
v, 
ASUTOSH GHOSE* 


Insolse » y ——Pragincial Insolvency Act (III of 1907), Sec. 37 —Fraudwlent prefer- 
с hom set aside—Creditor, if can plead gool faith—Burden of proof 

Before a transfer by a debtor of any interest in his property is avoided under 
‘section 37 of the Provincial Insolvency Act, four conditions must be fulfilled, 
viz, firsi, the debtor must, at the date of the transaction, be unable to pay 
from his own money his debts as they fall due; secondly, the transaction must 
be In favour of a'creditor or of som» person in trust for a creditor ; thirdly, 
that the debtor must have acted with the view of giving such creditor 
a preference over his other creditors ; aud fourthly, the debtor must be adjudged 
ап Insolvent on an insolvency petition presented within three months after the 
date of the transaction sought to be impeached. 


` 


Whether а person is able or unable to pay his debts, as they become due, 
from his own money. the fact that he has money locked up which, ata later 
period, may be avallable for the payment of his debts is immaterial. 


Ke Washingion Diamond Co. (1) followed. Ы 
When ап асі is impeached аза fraudulent preference, the burden of proof 


lies on Ње Recelver, even if the debtor was Insolvent at the time of the pay- 
ment and knew himself to be so 


Exparte Lancaster; Re Marsden. 2) and Re Laurie; Exparie Green (3) 
referred to. 


Under section 37 of ths Provincial Insolvency Act, good falth on the part 
of the creditor affords him no protection, where the Intention of the debtor 


to give him a preference is established although sub-section (a) of that sectlon' 


protects a person who, in good faith and for valuable consideration, has 
acquired a title through or under a creditor of the insolvent. 


A particular transaction may be set aside asa fraudulent preference, only 
if it ts proved that It was carried out with the substantial or dominant view of 
giving the creditor a preference over the other creditors But {t will not 
suffice to prove that the debtor was moved by a mere sense of honour or a sense 


*Appeals from Original Orders Nos 18r and 189 of 1913, against the orders 
of H P.Duval, Esq, District judgd of 24-Perganahs, ted the goth 
January 1913. i 
(1) (1893) 3 Ch. 95 (2) (1883) a5 Ch. D. 311 (319) 
(3) (1898! 5 Manson 48. 


1913. 
Sera 


December, 17, 12. 
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of duty or of moral obligation, or that he acted from motives of kindness or o 
gratitude In every case, the state of.mind of the debtor is the paramount con 
sideration ; the intention or view to prefer the creditor as the causa catsans o 
the debtor's conduct is the cardinal point round which the whole question turns 

Re Fletcher (1) , Re Vingoe (2) ; Re Blackburn (3) ; Ке Fubes (4) ; Sharpe v 
Fackson (5) ; and In re Ramsay (6; referred to. 

И the transaction can properly be referred to some other motive than tha: 
of giving the particular creditor a preference over the other creditors, the 
payment is not fraudulent, because the invalidity of the transaction arise 
from the intention on the part of the debtor to act in fraud of the bankruptcy 
law, that is, to prevent the distribution of his property rateably among all hr 
creditors, 

Bills v, Smith (7) referred to. 

To ascertain whether the giving of а pteference to the particular creditor, 
that Is, putting that creditor in a better position relatively to the other creditors 
than that іа which he would be placed by the Bankruptcy Law was the domi. 
nant vlew in the debtor's mind, the proper test to be applied is—was the act 
done voluntarily, a question the solution of .which depends primarily on the 
enquiry from which party did the proposition originate. . 

Bournes v Graham (8), Re Eaton & Co (9) and Re Vautit (10) referred to, 

A voluntary disposition is ап act moving from the debtor, the question, 
consequently, Ín most cases, if not always, is—did the thing move from the debtor 
or from the creditor. 

Exparte De Tastet (11) and Strachan т Barton (12) referred to. 

If it moves entirely from the debtor, ic the sense that it was his 
spontaneous act uninfluenced by any circumstance which tend to rebut the 
presumption that the bankrupt made a distinction among his creditors, 
then the transaction will be condemned as a fraudulent preference 

Exparte Tempest (13) and Bills v, Smith (7) referred to. 

If, on the other hand, the proposal for the payment or the disposition 
of the property comes entirely from the creditor and їз not collusive, the 
transaction will stand. 

Crosby ү. Crouch (14) and Exparte Hall (15) referred to. 

There can be no preference where the act is the result of pressure. The 
pressure must have been real ; that is, it must have operated on the mind of 
the debtor asthe dominant influence affecting him and it must not have been 
fraudulent. 

Butcher v Stead (16), Re Boyd (17), Re Bell (18), Bxparte Reader (19), 
Miller v. Sheoprosad (20) and Phulchamd v Miller (21) referred to. 


(1) (1891) 9 Morrell 8, (11) (1831) Mon 153. 

(a) (1894) 1 Manson 416. (12) (1853) 11 Exch. 647 

(3) (1899) a Ch. үс (13) (1870) L- R. 6 Ch. App. 70 

PR )aK.B (14) (1809) 11 East. 255 

(5) (1899) A. C. ep (15) (1882) 19 Ch. О, 580, 

(6) боз a R. B. 8o (84). (1$ 0875 L R 7 ub L. 839 

) (1865) 6B & S 314. (17) (1888) 6 Morrell 209. 

d (1856) 2 Jur. N S 1225, (18) (1892) to Morrell 15. 

(9 (1807/20 B. 16. (19) (1875) L. R во Eq. 763. 
(10) (1900) 2 (a0) (1883) L R. 101. A. 98; I. L. R, 6 All 84 


Es (1885) L L. R. 7 All. 340. 
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Appeals by the Creditors, 

Application by the respondents to annul mortgages executed in 
favour of the appellants by the insolvent, The application was 
granted. Hence this appeal. 

Mr. B. Chwcherbutty, Babus Ram Chunder Mosumdir and 
J'nanendra N th Sarkar for the Appellant in Appeal No. 181. 

Babus Mohendra Nath Ray, Khetra Mohan Sen and алана 
Ghose for the Appellant in Appeal Мо 189. 

Babus Bepin Behary Ghose and Satis Chun er Mukerjee for the 
Respondent. С.А Y 

The judgments of the Court were as follows : ` 


Mookorjee J.—These appeals are directed against an order 
under section 37 of the Provincial Insolvency Act. On the 4th 
December туп, Nilratan Mandal and his four brothers executed a 
mortgage for Rs. 9,000 in favour of one of their unsecured creditors 
Nripendra Nath Sahu. On the 27th December 1911 and 14th February 
1912, they executed two other morigages, one for Rs. 6000 and 
another for Rs. 10,000 in favourof their unsecured creditor Gopi Nath 
Mandal. On the roth February 1912, a third creditor, Kissen 
Chand Kesari Chand, applied to the District Judge under section 5 
of the Provincial Insolvency Act во that the mortgagors might be 
adjudicated insolvents. The application was granted and a local 
pleader, Babu Asutosh Ghosh, was appointed Receiver in dus course. 
On the 26th September 1912, the Receiver applied to the Court 
to take action under section 37 and to annul the three mortgages 
mentioned. This application was granted on the 30th January 1913, 
and the present appeals, which have been preferred by the two 
mortgagees seperately, are directed against that order, The District 
Judge has found that when Niliaten Mandal executed and registered 
the deeds, he knew that he was not ina position to pay his debts, 
and, that, consequently, the mortgages must be declared fraudulent 
and void as against the Receiver, This decision of the District 
Judge has been assailed before us on the ground that all the elements 
necessary to justify an order for avoidance of the mortgages under 
section 37 have not been established, and that the requirements of 


that section have not been fully appreciated. In our opinion, this 


contention is well-founded and the case must be retried. 

Sub-section (1) of section 37 of the Provincial Insolvency Act— 
we quote so much only of the sub-section as applies to the present 
case-—provides as follows: ‘Every transfer of property or of any 
interest therein, by any person unable to pay his debts as they become 


Fanuary, 4, 
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due from his own money, in favour of.any creditor, with a view of 
giving that creditor а preference overthe other creditors, shall, if such 


„person is adjudged insolvent ona petition presented within three 


months after the date thereof, be deemed fraudulent and void as 
against the Receiver and shall be annulled by the Court" It is 
plain that before a transfer by a debtor of any interest in his pro- 


_perty is avoided under this sectlon, four conditions must be fulfilled, 


namely, firs‘, the debtor must, atthe date of the transaction, be 
unable to pay from his own money his debts as they fall due; secondly, 
the transaction must be in favour of a creditor or of some -person 
in trust for a creditor; /hirdly, that the debtor must haye acted with 
the view of giving such creditor a preference over his other creditors ; 
and fourthly, the debtor must be adjudged an insolvent'on an Insol- 
vency petition presented within three months after the date of the 
transaction sought to be impeached. There is no dispute that the 
second and fourth elements are present in the case before us. The 
mortgagees were creditors of the mortgagors on the dates when the 
mortgage Instruments were executed ; the promissory notes on which 
they bad previously advanced moneys to the Mandals, were unpaid on 
those dates ; these have been produced and proved to represent 


. genulne transactions. There is also no question that the insolvency 


petition was presented by the creditor on the 19th February 1912, that 
is, within three months after the earliest of the three mortgages 
impeached. The controversy has thus centred round the first and. third 
conditions. Before we discuss the 1equirements of these two condi- 
tions, we may point out however, that where an act is impeached as а 
fraudulent preference, the onus of proof lies on the Receiver | Ex- 
parte Lancaster ; Re Marsden (1 ] ; and it has been sald [Ae Lawrie ; 
Exparie Green (1)] that the burden of proof lies on the Receiver, even 
it the debtor was insolvent at the time of the paym :nt and knew him- 
self to be so, though the view has been indicat.d that іп such: a case 
the onus might shift: Ae Kalon & Co. En Viney (3) ; Re Lake (4). 


The first point for consideration 18, whether the mortgagors were, 
on the dates of the mortgage transactions, are able to pay from thelr 
own money their debts as they fell due. The evidence on the record 
does not enable us to pronounce an opinion upon this matter. There 
were, it must be remembered, three mortgages on the 4th 
December 1911, 27th November 1911 and 14th February 1912. Each of 


(1) (1883) 25 Ch. D. 3 1 (319). (3) (1897) a Q. B. 16 (17). 
(а) (1898) 5 Manson 48 (9 (1901) 1 Q. В ло, 
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these transactions has to be tested from the point of view of the condi- Crit, 

tion mentioned, and it із quite conceivable that the mortgagors, though : "E 

not able to pay from their own móney their debts as they fell due'on . 2 E. 
the 14th February 1912, might bave been in a very different position марна "Nath 
more than two months earlier, on the dateof the first of the three Акш : 
mortgages. Two factors must plainly be taken into account on the 
date of each transaction, namely, what were the debts payable by 
the mortgagors on that. date, and, what was the money then available 
to them to pay such debts. In this connection, it may be pointed 
out inthe determination of the question, whether a person Їз able 
ог unable to pay his debts, as they become due, from his own 
money, the fact that he has money locked up which, at a later 
period, may be available for the payment of his debts is 
immaterial: Re Washing/on Diamond A ining Co. (1) The 
„question therefore, whether the debtors were, at the date of each of 
the three mortgs zes impzach:d, unable to pay, from their own money, 

- their debts as they fell due, must be investigated, 

The second point for consideration 1s, whether the debtors acted 
.with the view of giving the mortgagees a preference over their other 
creditors. Here, again, the case of each mortgagee and of each 
transaction with him his to be separately considered in the light 
of the surrounding circumstances on the several dates. А particular 
transaction may be set aside as a fraudulent preference, only if it is 
proved tbat it was carried out with the substantial or dominant view of 
giving the creditor a preference over the other creditus : Ezpar/e 
Grif/h (3); Ezpaie Hill (3. This need not be the primary 
result aimed at; it is sufficient that it should be the object aimed 
at in bringing about the primary result: ap. Taylor 4); 


Méokerjee, s. 


= 


New v. Hasting (5). “lf the transaction Wn properly be 
referred to some other motive than that of giving the perticular 
creditor a preference over the other creditors, the payment is not 
fraudulent, because, the Invalidity of the transaction arises from the 
intention on the part of the debtor to act In fraud of the bankruptcy 
law, that is, to prevent the distribution of his property rateably 
among all his creditors: Bill v. Smith (6). To ascertain whether the 
giving of a preference to the particular creditor, that is, putting 
that creditor in a better position relatively to the other creditors than 
that in which he would be placed by the bankruptcy law [Bourne v. 
Graham (7)] was the dominant view in the debtor’s mind, the proper 


(т) (1893) 3 Ch. 95. (4) ке Ө. B.LD. ags. 
(a) 1853) 2) Ch. D. 69 (5) (1897): Q. 5706 ) 
(3) (1883) a3 Ch. D. (6) (1865 )6 В & S, а. 


D: gion N N. S. 1225. 
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test to be applied is, was the act done voluntarily, a, question the 
solution of which depends primarily on the enquiry, from which party 
did the proposition oilginate: Re Halon & Соу (1); Re Vantin (a). 
A voluntary disposition ia an act moving from the deb:or ; the ques- 
tion consequently, in most cases, if not always, is—did the thing 
move from the debtor or from the creditor: wp. De Tasiet (3) ; 
Strach ay. Buton (4). Tf it moves entirely from the debtor, in the 
sense that it was his spontaneous act uninfluenced by any circum- 
stances which tend to rebut the presumption that the bankrupt made 
a distinction among his creditors, then the transaction will be can- 
demned as a fraudulent preference: Ёз Tempest (5); Bills че Smith (б). 
If. on the other hand, the proposal for the payment or the disposition 
of tbe property comes entirely from the creditor and is not collusive 
the transaction will stand : Crosby v. Crouch (7); Re Hall (8). 
To (акт one illustration if it is established that the transaction was the 
result of real pressure brought to bsar on the debtor by a creditor 
it cannot be deemed his spontaneous act: Tomkins у. Saffery (0; 
But her v. Stead (10); Sharpe v. Fackson (11); Foakim v, Secretary of 
State (12) for, as Lord Cairns said in Butcher v. Stead, the use of the 
word “ preference” implies an act of free will, so that there can be no 
preference where the act is the resalt of pressure, The pressure, as we 
have said, must have been real; that is, it must have operated on the mind 
of the debtor as the dominant influence affecting him: Re Boyd (13); 
Re Fell (14); and it must not have been fraudulent: Hep. Reader (15) ; 
Miller v. Sheoprasad (16) PAhulchand ч Miller (17). In the case cf 
Re Bell (14) it was observed ‘that the preference 18 fraudulent, if it is 
established that, notwithstanding а the payment or disposition 
might never have been made but for the importunity of the creditor; 
itis also а fact that the payment never would have been made 
but for the desire to prefer: Brown v. Kemploro (18) Graham v. 
Cand (19); [я re Cooper (20). To take another illustration, the 
presumption of fraudulent intention may be repelled, if it is 
apparent that the debtor acted in fulfilment of a prior agreement : 


(1) (1897, a Q. B. 16. (11) (1899) A. C 419 

(2) (1900) a Q. В 325.- (х2 (1831) I. L, R. 3 All, 530. 

(3) (1831) Mon. 153. (13) (1888) 6 Morrell 209, 

(4) (1853) 11 Exch 647 (14) (1852) то Morrell 15 

(5) (1870) L К. 6Ch App, 70 ( 5 (1875) L. R. зо Eq. 763. 

(6 (1869 6B & S. 314. (16) (1883) L.R, to I A. 98, L L, R. 6 All 84, 
(7) (1809) 11 East. 255. (17) (1885) I L К. 7 All. 340. 

(8) (1883) 19 Ch. D 580. (18) (1850) 19:L. J, C. Р 169. 


(9) (1877) 3 App. Cas. 213. (19) (1862) 3 F. and F. 206, 
(10) (1875) L R 7H L 830. (20) (1882) 19 Ch. D, 58. 


VoL. ХХЇ.] HIGH COURT. 


Halhdiy v. Holgate (1); aparle Kegan (2); ep, 
dMeXensie (3); Esp. Hodgkin (4). But it wil not suffice 
to prove that the debtor was moved by a mere sense of 
honour or a sense of duty or of moral obligations, or that he 
acted from motives of kindness or of gratitude: Ite Fletcher (5) : Re 
Vangoe (6,; Re Blackburn (7) ; Re Jukes (8. Inevery case, аз was 
said in Sharpe v. Jackson (9) the state of mind of the debtor is the 
paramount consideration; the intention or view to prefer the creditor 
as the causa саман: of the debtor's conduct is the cardinal point 
round which the whole question turns: Ja Re Ramsay (10). The 
case before us his not been considered from this polat of view, and 
the facts must be fully investigated before an order of annulment can 
be made. 

We may add that, on behalf of the appellants, strenuous cffort was 
made to sustain the view that if the creditor has acted in good faith 
and in ignorance of the intention of the debtor, he is protected 
from the operation of sectlon 37. In our opinion, this contention 


is not well-founded, and that under section 37 of the Provincial In-, 


solvency Act, which is substantially identical with section 48 of 46 & 
47 Victoria, Chap. sa, good faith on the part of the creditor affords 
him no protection, where the intention of the debtor to give hima 
preference is established, although sub-section 2 of section 37 pro- 
tects a person who, in good faith and for valuable consideration, has 
acquired a title through or undera creditor of thé insolvent. See 
Davison v. Robinson (11) ; Bulcher v Stead (12,; and Sharpe v 
Jackson (9) which show how the law on this point in England has 
undergone a material change in recent years. [Williams on Bankruptcy 
Practice, Eighth edition р. 255.) 

The result is that these appeals are allowed, the order of 
the | District Judge set aside, and th: case remanded to him 
for retrial on additional evidence. The costs of these appeals 
will abide the result. We assess the hearing fee in each case 
at two gold mohurs. 

Let the record be seat down as soon as possible. 

Beachcroft 7.1 agree. 





A. T M. Appeals aliowed. 
(1) (1867) 17 L T, 13, (a) (1374) L К.о Ch. ite, Ар 752 

(3) (1873) 38 L T 486. 4) E L R. 20 Eq 

(5) (1891) 9 Morrell 8 (1899! App Cas 4t9. 

(6) (1894! 1 Manson 416 (an -gt3) a K^ B бо (84), 

(7) 0899) a Ch 725, (11) (1887) з Ju. N, S 751 

(8) (1902) aK, B 58, (ia, (373) L R. 7 Н. L 839 
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Before Mr. Fustioe Coxe and Mr. Fustice Richarda т. 
RAJENDRA ‘PROSAD ЈНА 


v. 
UPENDRA NATH ЈНА ann ornzas *. 
Execution proceedings—Decree-holder's right to withdraw bid—Order refusing 

withdrawal, if a decree—Civil Procedure Code (Act V of rgo!), Sec 3, 

О. XXI, r.65, App. E, Forms Nos. 27, 19—Appeal—Nasir, duty of— 

Property knocked down to the bidder —Sale, if complete. 

No second appeal lies against an order refusing a decree-holder to withdraw 
the bid which he had himself made and upon which the hammer had fallen 
at a sale held in execution of his decree \ ° 

Where a person goes to hid at a sale held in execution of a decree, and, 
in full knowledge Jof tho conditions of sale In the sale proclamation (Appendix 
E, Form No. a9, of the Code of Civil Procedure), offers bids for the property, 
and the property is knocked down to him, the mere fact that the Court has 
subsequently the discretion to confirm or annul the Nazir’s auction does not 
leave it open to the bidder to withdraw his bid. 

Condition 3 of the proclamation of sale gives the Court a guasi revisional 
discretlon in the matter, and does not require the Court itself to knock down 
the property. 

A sale, therefore, held. by the Nazir or an officer of the Court, is complete 
as soon as the property із knocked dowa to the bidder. 

Kenaram Bakshi v Kailas Chandra Dutt (1), distinguished. 

Appeal by the Decree-holder, Rajendra Prosad Jha. 

The property in suit was put up to sale In execution of a decree, - 
and was knocked down by the Nasir to the decree-holder; and 
the papers in connection wlth the sale were submitted to the 
Subordinate Judge so that he might exercise the discretion vested 
in him under Condition 3 of the Sale ргосіат міза (App. E. 
Form 2). of the Code of Civil Procedure). Tne decres-bolder 
then made an application for setting aside the sale on the ground 
that the sale-proclamation had not been duly published. Тоаїз 
application having ben геѓиз хі, he again applied for permission 
to withdraw his bid. The learned Subordinate Judge refused this 
application. - 

On appeal the learned District Judge affirmed the decision of 
the Court of first instance. Against that order the decree-holder 
preferred this appeal to the High Court. 


" Appell from Appellate Order No. 397 of 19 3, agalust the order of 
F.G Rowland, Esq, District Judge of Santhal Pergannas, dated the 6th 
August, 1913, affirming the order of J. M. Christian, Esq, Subordinate Judge 
at Deoghur, dated the oth Tune, 1913. 

(1) (1913) 18 C.L J 53. 
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Mr. S, P. Sinha and Babu Mohini Mohan Chatterjee for tno 
Appellant, . | 

Dr. Sarat Chamdra Bysack and Babu Bepin Chandra Bose for 
the Respondents. 

The following judgments were delivered : 

Coxe J.—The facts in this case, as I gather from the judgments 
of the Courts below are as follows: The property in questlon 
was put up to sale on the 6th Februaiy, and then knocked down 
by the Nazir for-Rs,. 5,000 to the decree-holder. The papers were 
then submitted to the Subordinate Judge іп order, apparently, that 
he might exercise the discretion given to him under condition 
No. 3 of the sale proclamation. The next day the decree-holder 
came in; and asked that the sale might be set aside on the ground 
that the proclamation had not been properly published. This 
application was refused. A month later he came In again and 
asked that he might be allowed to withdraw his bid. This has 
been refused both by the Subordinate Judge and by the District 
Judge on appeal; and the decree-holder comes up to this Court 
in second appeal. І 


А preliminary objection has been taken that no second `` 


appeal Hes. 

Itcertainly appears to me that there has been no adjudication 
of any rights of the parties, and that therefore the preliminary objec- 
tion ought to succeed, but it is not necessary to decide this point, 
because it appears to me that on the merits the appeal must fail. 

It has been suggested by the leafned pleader for the appellant 
in reply that the property was not, as a matter of fact, knocked 
down bythe Nasir, Itis quite clear from the judgments that this 
was never questioned in the Courts below, and on looking into the 
record I find that it was not questioned In the cross-examination of 
the Nazir. It was contended however that the Nazir conld not 
finally sell the property and that the auction remained incomplete, 
until the Judge had decided whether or not the bid should be ac- 
cepted. It may possibly be the case that in the mofussil the ` Nagir 
frequently takes the orders of the Court before he completes the sale 
of a property. Except condition No. 3 of thé proclamation of 
sale to which I will refer later, I can find no authority for this 
practice. Rule 65 prescribes that the sale shall be conducted by 

` the officer of the Court, and it is the Naszir’s business under that 
section to carry out and complete the sale. The warrant, of which 
a form із given in Appendix E No. 27, commands the bailiff of the 
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Court to sell the property by auction and it seems clear to me that this 


command is not obeyed, If the Nazir, as ів contended on behalf of 
the appellant, merely has to make a list of the offers from the various 
bidders, and submit the same to the Court, in order that the Court 
may decide what bids should be accepted, and may in fact sell the 
property itself. The third condition of the proclamation of sale 
certainly gives the Court as well as the Nasir discretion to decline 
acceptance of the highest bid, wheu the price offered appears so 
clearly inadequate as to make itadvisable to do so. In my opinion this 
condition must be read with Rule 65 and Form No. 37. It appears 
to me to give the Court a quasi-revisional discretion in {Ме matter, and 
not to require the Oourt itself to knock down the property. Nor do 
I think that because the third condition of the proclamation of sale 
reserves a certain discretion to the Court, it necessarily follows that 


. the bid is Incomplete, as against the bidder, until the Court has 


exercised that discretion. Ifa person goes to bid at a sale and, in 
fall knowledge of this condition, offers bids for the property, and 
the property is knocked down to him, the mere fact that the Court 
has subsequently the discretion to confirm or апаш the Nasir’s 
auction does not leave it open to the bidder to withdraw his bid. 
That the sale was complete seems to me clear from the appellant's 
petition of the 7th February. In that petition he did not ask to 
withdraw the bid. He asked that the sale might be set aside on the 
ground that the sale proclamation was not properly published. He 
therefore was then perfectly satisfied that а complete sale had been 
effected. 

E Our attention has been drawn to two cases on behalf of the 


.appellant One ів Kesaram Bakshi v Kailas Chandra Duti (1) and 


the other із Civil Rule No. 4314 of тот Ја the first case however 
the property had not been knocked down and that circumstance dis- 
tinguishes the case from the present one. The second case was one 
under section 115 of the Civil Procedure Code and the only questlon 
was whether it was desirable to interfere in the interest of justice: 


"and the learned Judges decided that it was not. They did not lay 


down any rule of law. 
I think therefore that the decision of the Court below is right and 


` the appeal is dismissed with costs, the hearing fee being assessed ` 


at three (3) gold mohurs. 

Richardson J —I agree. I think there is much doubt whether, 
the order of the first Court declining to give way to the attempt of 
(D (1913) 18C. L.J ss. 
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the plaintiff decree-holder to’ withdraw the bid which he had htm- 
self made and upon which the hamnier had fallén, was a decree 
within the meaning of the definition In section 2 of the Code of Civil 
Procedure. But let it be assumed that the order was a decree and 
the appeal before us is competent, Let it further he assumed that 
the first Court had a discretlon to allow the decree-holder (the appel- 
lant before us) to withdraw his bid. Even so, I can find nothing 
in the mode in which that discretion, if a discretion exists, was 
exercised which would justify us in Interfering in appeal or in say- 
ing that the djscretion should have been differently exercised. 
I agree that the appeal should be dismissed with coats. 


Appeal dismisted. 


ANRC 





Befort Sir Asulosh Mookerjee, Knight, Judge, and Mr, Fustioe 
Boacheroft. 


AKHOY KUMAR BANERJEE, AND OTHERS, 
v, 
CORPORATION OF CALCUTTA.* 


Charge—Consólidated raie, arrear of—Caleutia Municipal Act (II B. С.у 
189g) Secs. 223, 228—Вопа fide purchaser for value without notice—Burden 
of proof—Pleading—Charge, enforcement of —Mortgagee by conditional 
sale—Morigagse became ownsr—Construction notice—Moriguge and charger, 
distinction betmeen—Transter of Property Act (IV of 1882), secs 3, 55, 100— 
Consiructies notice— Liability imposed by act of parties on property, if a 
charge or hypothecation. 

A consolidated rate as it accrues due from time to time is, subject to the 
prior payment of the land revenue due to the Government, if any, a first charge 
on the land and buildings in respect of which it has accrued due, No interest 
is transferred to the Corporation in such property. Such a charge cannot be 
enforced against the property in the hands of a bona fde purchaser for value 
without notice, - 

A purchaser of land and buildings within the jurisdiction of the Manictpal 
Corporation of Calcutta, if he wishes to rely on the plea that he was a_pur- 
chaser for value without notice of the arrear of rates, із bound to plead it, 


* Appeal from Appellate Decree No. 2322 of 1909, agalast the of- 
Babu Mohim Chunder Sarkar, Subordinate Judge of 24-Р Rer 
1st July, 1909, modifying that of Babu Anil Chunder Dutt, Munsiff of Sealdah, 


dated the a7th February, 1909. 


u$ 


Сге: 

dus 

1914: 
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Attorney General т B. G. Company (1) and. Wilkes w. Spooner (a) referred 
to. 

Section 228 of the Calcutta Municipal Act which deals with the question of 
the lability of the premises (liability in rem) for the rates due thereon, 18 not 
controlled by section 225 which deals with the question of the personal Habi- 
lity (liability {п personam) of the purchaser of the premises for arrears unsatis- 
fled when the title vested in him, 

Toa person who acquires a title under an involuntary alienation, construc- 
tire notice cannot be imputed to the same extent as to a purchaser at a private, 
sale. 


. Radha Hadhab v. Kalpataru (3) and Magu Brakma v. Bholi Das (4) 
referred to. 


A well-marked distinction between a mortgage and a charge is that the 
former does, whereas the latter does not, involve a transfer of an interest in 
specific immovable property. 

Narayana v. Venkata (5) and Tancred v, Dalagoa Bay & Co. (6) followed, 

Quaere. When liability has been imposed upon property by act of parties 
whether а mere charge has beeu created or whether the property itself has been 
hypothecated, ` 

Appeal by Defendants Nos. 2 to 5. 

Sult to enforce payment of money charged on immovable pro- 
perty. 

Arrears of consolidated rates accrued due in respect of certain 
buildings situste within the jurisdiction of the Municipal Corpora- 
Нор of Calcutta from the rst April, 1903 to the 31st March, 1906. 
The buildings originally belonged to one Saudamini Dasi. On the 
11th September, 1879, she executed а mortgage of this property 
by way of conditional sale. On the 13th January, 1903, her right, 
ttle and interest were sold in execution of a money decree against 
her and were purchased by defendant No. r. In 1904, the mort- 
gagee sued to enforce his security, obtained the usual foreclosure 
decree and ultimately when the decree was made absolute, became 
full owner of the property. On the 19 February, 1907, the 
latter transferred the property to the four defendants other than 
the first defendant to the suit On the zoth August, 1908, the 
Corporation of Calcutta commenced this action against the ‘five 
defendants to enforce a charge on the property in their hands in 
respect of arrears of consolidated rates. 

"The Courts below dismissed the suit against the first defendant 
as also the claim for a personal decree agalnst the other defendants, 
but.a decree was passed entitling the Corporation to realize the 


п eae 11 Ch. D, 327 (317) (a) (1911) a K, B. ; 473 (480). 
1912) 17 C. L. j. 209 (911). AS (1913) 19 C. L "Lap. 
(5) (1900-2) I. L. Ro ax Mad, 220 (237). ( ) a3 Q. B. D. 239 (242). 
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arrears by sale of the land and buildings, in case the decretal 
amount remained unpaid for 30 days from the date of the decree. 
Henoe this second appeal. 


Babu Nagendra Nath Ghose for the Appellant. 
Mr. S. P. Siaha and Babu Debendra Chandra Muilich for the 
Respondent. 


C.A, V. 


The Judgments of the Court were as follows: 


Mookerjee J.—This is an appeal by four of the defendants 
іп а suit to enforce payment of money charged upon immovable 
property. The land and buildings in sult lle within the jurisdiction 
of the Municipal Corporation of Calcutta and was originally owned 
by Saudamini Dasi. On the тїї September, 1897, she executed a 
mortgage of this property by way of conditional sale. On the 13th 
January, 1903, her right, title and interest were sold in execution of 
a decree for money against her and were purchased by Haricharan 
Ojha, the first defendant to this suit. In rgo4, the mortgagee, 
.Bankubihari Ghosh, sued to enforce his security, obtained. the 
usual foreclosure decree, and ultimately, when the decree was made 


absolute, became full owner of the property. On the roth, Febru- | 


ary, 1907, Bankubihari Ghosh transferred the property to the four 
persons who are defendants other than the first defendant to this suit. 
On the 20th August, 1908, the Corporation of Calcutta commenced 
this actlon against the five defendants to enforce a charge on 
the property in their hands in respect of arears of consolidated 
tates. These arrears had accrued due during the three years 
from the 1st April, 1903, to the 31st March 1906. The first 
defendant resisted the claim on the ground that she was not the 
owner In possession of the property and that no personal decree 
could be made against her. The remaining four defendants 
contended that there was no statutory charge enforceable against 
the property in their hands, and that as the arrears had accrued 
due more than one year before they became owners of the property, 
no personal decree could be made against them. The Courts 
below have . dismissed the suit against the first defendant as 
also the claim for a personal decree against the other defendants, 
But they have made a decree which entitles the Corporation to 
realise the arrears by sale of the land and buildings, if the decretal 


` 
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amount is not pald within thirty days of the decree. On the pre- 
sent appeal, which has been preferred by the defendants other than 
the first, two points require consideration, namely, frs/, whether an 
arrear of consolidated rate is a charge on the land and buildings 
in respect of which It has accrued due; and, secondly, if there is 
such a charge, whether it can be enforced againat the pos in the 
hands of the present appellants? 

The answer to the first question, namely, whether an arrear of 
consolidated rate is a charge on the land and buildings in respect of 
which it has accrued due, must depend upon the true construction of 
the provisions of the Calcutta Municipal Act, 1899. For this purpose, 
reference may briefly be made to the relevant sections. The fourth 
part of the Calcutta Municipal Act deals with the subject of taxation, 
and comprises Chapters XII to XIX which include sections 147 to 
235. Chapter XII treats of rates. Section 147 specifies four differ- 
ent classes of rates, which the Corporation is authorised to impóse 
upon buildings and lands within its jurisdiction. Section 149 lays 
down that these rates are to be levied as one consolidated rate. 
Section 171 makes the consolidated rate payable in equal halves by 
the owner and the occupier. Sections 178 and 186 specify the-cir- 
cumstances under which the entire consolidated rate may be levied 
from the owner or from the occupier. We next come to Chapter 
XVIII which defines the special procedure for recovery of the 
consolidated rate. Section 212 lays down that the provisions of the 
Chapter shall be deemed to be in addition to and not in derogation 
of any powers conferred in other Chapters for the collection o1 
recovery of the consolidated rate. Section 215 provides for one 
mode of realisation of the rate, namely, by distress, Sub-section 
s of section 222 places a restriction upon the recovery, by distress 
against the occupler, of an arrear due trom the owner; no arrear 
of the consolidated rate can be recovered by distress from any 
ocoupler or sub-tenant, if it has remained due for more than опе уеш 
or if itis due.on account of any period for which such occupler or ' 
sub-tenant was not In occupation of the premises on which the rate - 
is assessed. Section 223 defines the extent of the liability of the 
purchaser of-any building or land for his vendor’s share of arrears 
of consolidated rate ; the purchaser is Hable for the amount due on 
account of the owner's share for any period not exceeding one year 
prior to his purchase. Section 227 authorises a suit for recovery 
of arrears of consolidated rate, in substitution for or addition to the 
ummary reme dy by distress and sale, Section 228 which makes 
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the consolidated rate a first charge on the premises is in these 
terms : " the consolidated rate, due in respect of any building or 
land, shall, subject to the prior payment of theland revenue, if any, 
due to the Government thereupon, be a first charge upon the said 
building or land and upon the moveable property, if any, found 
within or upon such building or land and belonging to the person 
liable for such rate.” The language of this section is perfectly plain, 
and the intention of the Legislature to make the consolidated rate a 
first charge upon the premises is obvious. But an earnest endeavou: 
has been made, on behalf of the appellants, to restrict its scope and 
operation W a reference to section 223. It has been argued that as the 
purchaser of the premises is liable for arrears of consolidated rate, 
which have accrued due before title vested in him, only to the extent 
of arrears for the year Immediately prior to his purchase, section 228 
should be so interpreted as to restrict the charge on the property in 
his hands, only to arrears for which he is liable. This conten-lion is 
clearly fallacious, as the two sections are concerned with two entirely 
distinct aspects of the matter. Sectlon 223 deals with the question 
of the personal liability (liability iz personam) of the purchaser of 
‘the premises for arrears unsatisfied when the title vested In him. 
Section 228 deals with the question of the liability of the premises 
(liability in rea) for the rates due thereon, Section 323 is perfectly 
general in its terms and makes the: consolidated rate, as it accrues 
due from time to time, a first charge on the property (subject to 


arrears of land revenue). The objects of the two sections are 


radically distinct and section 228 cannot be controlled by section 
223. We may add that no attempt has been mdde here to support 
the view, unsuccessfully put forward in the Court below, that the 
expression "belonging to the person liable for such rate" In section 
228 qualifies, not only the expression "movable property", but also 
the expression “building or land". We hold accordingly that 
section 228 makes the consolidated rate, as it accrues due from 
time to time, a first charge on the premises. 


The answer to the second question, namely, whether such charge 
can be enforced against the property in the hands of the appellants, 
must depend upon the nature and incidents of the charge. A charge 
is defined in section 100 of the Transfer of Property Act in the 
following terms :—'"Where immovable property of one person is, by 
&ct of parties or operation of law, made security for the payment of 
money to another, and the transaction does not amount to g 
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mortgage, the latter person is sald to have a charge on the property." | 
The distinction between a mortgage and a charge, thus indicated in 
section тоо, is of a fundamental character, and was explained by 
this Court in the caseof Reysuddi v. Kali Nath Subnom Roy- 
suddi v, Kritarthugath (1). There is this well marked distinction 
between the two, that a mortgage does, whereas a charge does not, 
involve a transfer of an interest in specific immoyable property : 
Narayana v. Venkafa (2), Tanored v. Delagoa Bay Co. (3) 
following Burlinson v. Hall (4) where Day J observed as follows : 
“A charge differs altogether from a mortgage : by a charge, the Ше 
is not transferred, but the person creating the charge therely says 
that out of a particular fund, he will discharge a particular debt :" 
To the same effect is the decision in Gobinda Chandra v. Dwarka 
Nath (5) “а mortgage is a transfer of an interest in specific immov- 
able property ; а charge only secures payment of money out of that 
property.” Where liability has been imposed upon property by 
act of parties, a question of some nicety may arise, whether a mere 
charge has been created or whether the property itself has been 
hypothecated. The point is of great practical importance, because, 
whether the one view is taken or the other, has an important 
bearing upon the question, whether the property can be followed in 
the hands of a &osa-fíde purchaser for value without notice: Maina 
v. ВасАсАї (6). No such question, however, arises, where, as 
here only а charge has been created by express words of the statute, 
and not & mortgage as in case under section 13 of the Putni 
Regulation or section 171 of the Bengal Tenancy Act. What, then, 
is the position ? The consolidated rate, as it accrued due, became 
a first charge upon the property, but no Interest in such property 
was transferred by operation of law to the Corporation. The owner 
continued to be the full owner of the property; the entire interest 
therein remained vested in him; when he transferred his right, 
title and interest in the property, the transferee acquired the whole in- 
terest therein. The owner was not in the position of a mortgagor, who 
has in him nothing beyond the equity of redemption and can conse- 
quently convey to the transferee no larger interest in the property. 
From this principle, the conclusion is inevitable, that the charge can 


(1) (1906) I. L К. 33 Calc. 985; (a) 4C.L J ag 
Q GG 2)I.L. R ag Mad, 220 (2337) 
И) (1889) 23 .B. D a39 (242). 


3) (1884) 13 B. D 347 
@ gdh ER ae оъ Ct Ja 
7) (1906) 3 A. L. J. R551, I R, 28 All 
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not be enforced against the pre perty in the hands of a бола Ade pur: 
chaser for value without notlce ; in other words, while a mortgagee can 
follow the mortgaged property in the hands of а trausferee from the 
mortgagor, & charge can be enforced agatnst a transferee, only if he 
has taken with notice of the charge : Xishua Lal v. Сайра Ram (1); 
Royzuddi v. Кай Nath (з). The question, consequently, arises, 
whether the appellants are purchasers for value without notice. 
Here, it ia worthy of note that they did not, in their written statement, 
plead that they were purchasers for value without notice. If they 
wished to avail themselves of this defence, they should have pleaded 
it- It was ruled in Aftormey General v. В. G. Company (3) and 
Wilkes v. Spooner (4) that it Їз not a case of, first a defence thatthe 
defendantis a purchaser for value, and then a reply that he had 
notice, but of a single defence that the defendant is a purchaser for 
value without notice, the ояи; of proving which is on the defendant. 
But even if we assume that the defence, though not expressly taken 
in their written statement, is available to the defendants, 
they are ina position of difficulty from which Шеге is no escape. 
The appellants are private purchasers of the property, and if they 
had enquired at the time of their purchase, they would have discover- 
ed that the rates were in arrears ;аз а matter of fact, they woild 
be personally liable under section 223 for the arrears of the year 
Immediately prior to the date of their purchase, and they admit 
that they have satisfied such arrears, though they do not disclose 
whether by enquiry they had ascertained ihe existence of the arrears 
before they made the purchase. Butlet us assume that they had 
notice of the arrears at the time of their purchase ; still, as a pur- 
chaser with notice may shelter himself under the title of the person 
from whom he purchased, if the latter could sucessfully raise this 
defence, we must examine the position of the vendor of the 
appellants: Sweet v. Sowthcote (5); Macqueen у. Farquher (6) ; 
Barrows case (7) ; Wilkes v. Spooner (4). Now, as regards the posi- 
tion of Banku Behari Ghose, the mortgagee who acquired title by 
foreclosure, he-was no doubt not in the position of a private pur- 
chaser, and if he had enquired of his mortgagor or the subsequent 


* (1) (1890) L L, В. 13 All. 28 (44). 
(а) (1906) I. L. R. 33 Calc. 985 (993) ; 4 C. L. J. a19. 
(3 (1879) 11 Ch. D. 327 (337), (4) (1911) a К. B. 473 (486). 
(5) (1786) а Brown C. C. 66, (6) (1805) 11 Ves, 467. 
(7) (1880) 14 Ch. D. 432. 
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purchaser of the equity of redemption, neither of them would 
have been pound to give him апу: information, such as a vendor Is 
uader an‘obligation to furmsh, under section 55 of the Transfer 
of Property Act, to an intending purchaser of his property. The 
mortgagee, therefore, was in reality a person who acquired -uue under 
an involuntary ahenation by his mortigagor; 10 a person jn this 
position, constructive notice cannot be imputed to the same 
exient às to a purchaser at a private sale: Radha Madhab v 
Kalputaru (1) ; Magu Brahma v. Bholi Das (a). But, by enquiry 
frum the Municipal authontles he could stil have ascertained, 
whether any arrears of consolidated 1ate were due. When he took 
the mortgage, he knew full well that if the rate was not duly peid, the 
arrears would become a first charge upon the property and would 
gain priority over his debt ; and inour opinion, before he became 
full owner by foreclosure, he should have ascertained the true state 
of affairs. He is consequently in the same position as if he had 
made’ such enquiry ; and the purchasers from Ыш are in no higher 
position, because, although a purchaser without notloe from a. per- 
son who had notice is protected [Harrison v. For/k (3)], the 
appellants cannot claim such protection, as, before -they acquired 
title, they might have by enquiry from the Municipal authontes 
ascertained the precise period for whichthe rates were in arrear 
We hold accordingly that the appellants are not enitled to posten 
a8 purchasers for value without notice. i 
The result is that the decree of the Subordinate Judge is affirmed 
and this appeal dismissed with costs. 
Beachcroft J.—1 agree. 

- AST. ML 

Appeal dismissed. 
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Before Mr. Justice Woodróffe and Mr. Justice Come. 


MAHAMMAD NASSARUDDIN SARCAR. 
v. 3 H 
SHEIKH ISAB.* ` 
Bengal Tenancy Act (VIII of 1885,3 amended by Act 1 of 1908, E. B, and A.), 
Sec 86 Cl. (6)—" Incumbrance,’ meaning of—~Surrender—Incumbrance by 
"nant, if binding on the landlord. 


Woodroffe F.—The word “ ipcumbrance ” in section 86 cl. (б) of the веду 
Tenancy Act means an incumbrance which is binding as between the tenant and 
the-Incumbranéer, and not one which is binding upon the landlord, - 

Where, therefore, a holding was surrendered by a tenant to the landlord, 
the landlord taking the tenant's rights should equitably be bound by the previous 
transaction of the tenant by way of a mortgage, ` 

Coxe F—Undor section 86 сі, (6) of the Bengal Tenancy Act the land- 
lord's rights cannot be affected by an incumbrance created by the tenant, 
which is not legally binding upon him. 

Appeal by the Plaintiff, Mahammad Nassaruddin Sarcar. 


This appeal arose out of a suit for recovery of produce rent, It 


appeared that the land in respect of which rent was claimed, 
appsrtained- to the jote of the proforma defendants Nas. 5 and 6, 
under whom the tenant defendants-held it, Defendants Nos. 5 and 
6 mortgaged it to the plaintiff, and Heityered possession for interest. 
Hence this guit for rent. 

It further appeared that defendant No. 5 alone afterwards 


surrendered his 8 annas share of the jote by a registered deed to the - 


superior landlord. | 

The tenant defendants contended ister alia that there was no 
relationship of landlord and tenant, that the Kat Kabala set 
up by the plaintiff was not a dona dt transaction, that jote right being 
non-transferable, the plaintiff could acquire no right therein, and 
that defendant No. 5 having surrendered the land to the salik, the 
malik made the land Khas, and realised the durga produce from 
them. 

"The Court of first instance having over-ruled the several objec- 
tions of tha defendants, passed a dacree іа plaintiffs favour for 16 
‘annas rent, Оа appeal the learned Subordinate Judge party 
allowed the appeal, and partially decreed the suit for the sum which 
would be due to 8 annas share only. 


“A ры! тоң Appellate Dacree No. 451 of 1911, against the decree of 
Babu Lal Chatterjee, Additional Subordinate Judge, Mymensingh, 
"dated the odi of November, 1910, modifying the decres of Haba Кап 
Prasanna Bagchi, Munsiff, and Court, at Kishoregunj, dated the oth of June, 
1010 
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С "Against that decision the plaintiff appealed to the High Court. 
то Babs Mohini Mohan Chatterjee for the Appellant. 
eae Babu Sasanka Jiban Roy for the Respondents. 
R . adin The following judgments were delivered : 
Sheikh Isab Woodroffe J.—The substantial question in this appeal is 
Fuly, 23. whether or not there was a valid surrender by the sth defendant 
== to the landlord seeing that that defendant had previously mortgaged 


the holding to the plaintiff, mortgagee, who now sues to recover rent 
from the sub-tenants of defendants Nos. ; and 6. 1f the surrender 
is а valid surrender then it will appear, as the lower appellate 
Court has held that the plaintiff will only be entitled to recover rent 
to the extent of 8 annas representing the interest of defendant No. 6. 
lf on the other hand the surrender was not a valid one then the 
plaintiff would, as held by the frst Court, be entilled tothe whole 16 
аппаз rent, 

The question whether this surrender was valid as against the 
plaintiff, turns upon the construction which we should put upon 
section 86 clause 6, ofthe Bengal Tenancy Act and in particular 
upon the meaning of the word “ Incumbrance”’ in that clause. The 
question which has been argued before us is whether or not the 
word “ Incumbrance " of that clause means an incumbrance which 
is binding upon the landlord or whether itis an incumbrance which 
is binding as between the tenant and the incumbrancer. This point 
arose in S. А. No. 2955 of 1911 to which we have been referred 
and was decided in the latter sense. | 

The learned pleader who appears on behalf of the appellant 
contends before us that it is not а case of abandonment but a case 
of surrender and that therefore the landlord taking the tenant's rights 
should equitably be bound by his previous transaction by way of a 
mortgage ; that is to say, as a tenant could not derogate as against 
his own grant, во the landlord, who took the tenant's rights, could not 
do so though it may beopen for him 1o assert his superior right as 
landlord otherwise than by accepting a surrender from his tenant . 

On these grounds I think that it 1s made out by the appellant 
that he is entitled to recover 16 annas rent and I therefore, set aside 
the judgment and decree of the lower appellate Court and restore . 
those of the first Court with costs. 

Coxe J.—I am unable to hold that under section 86, sub- 
section 6 cf the Bengal Tenancy Act the landlord’s rights can be 
affected by an Incumbrance, which is not legally binding upon him. ` 
But I think that in this case I can agree that the Munsiff's ` order 
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should be restored. The holding belonged to defendants Nos. 5 
and 6. They mortgaged it to the - plaintiff, Thereafter defendant 
No, 5 surrendered his interest to the landlord. There is nothing 
however, before us, to show whether defendant No. 6 agreed to 
surrender, or whether or not he was willing to go on paylng rent for 
the whole, and it may well, therefore, be held that In the cfrcum- 
stances the landlord is not entitled to recover rent from the under- 
tenant. 

That being so it is clear that the plaintiff was:entitled to the 
whole rent gnd in that view I agree to the order that has been passed. 


A.N. RS C. Appeal allowed. 





Before Sir Asutosh Mookerjee, Knight, Judge, and “Mr. Justice 
Beucheroft. 
AMULYA RATAN SIRCAR. 
оф. : 
ТАКІМІ NATH DEY AND omms.” 

Von-transferable occupancy holding —Devise of —Bengal Tenancy Act (VIII of 
1885), эз 36, 179 smb-»ec. (3) с. (d)—EHstoppel —Gift-—Heir-at-lam, if 
debarred from eee” the validity of devise—Right, if can be conferred 
by implication. 

A non-transferable occupancy holding, in the absence of local usage, cannol 
бз the subject of a valid testamenta ry disposition, 
` Rights cannot be conferred by mere implication from the language used in 
a statute ; there must bs a clear and unequivocal enactment, 

A donee under a gift may, in certain circumstances, rely on the doctrine of 
estoppel. 

In the case of a testamentary devise of n non-transferable occupancy hold. 
ing, the heir-at- law is not debarred by the doctrine of estoppel from ques- 
tioning its validity. 

Hari Das v, Udoy Chandra (1) diseented from. 

Appeal by the Plaintiff. 

` Suit for ejectment. 

The question in the case was whether the transferee Бой the heir- 
at-law,of one-half share of a non-transferable occupancy holding 
had a-preferentitl right to that of a transferee from the executor. 

* Appeal from PUE Decree No 2740 of 1911, gaan есе of 


J C.K Peterson, Esg , District Judge of a4-Perganahs, dated the 26th July, 
gu reversing, that o Babu Khagendra Nath Bose, Мила ofcAllpore, dated 
September, 1910. 


* Q) (199) С, L, T. 261. 
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Babu Girija Prósanna Roy Chowdhry for the Appellant. 
Babu Foytis Chandra Hajra for the - Respondents. 
,The judgment of the Court was delivered by ma 


Mookerjee J.—The subject matter of the йоди whic 
has culminated in this appeal, is one-half share of an occupancy 
holding, which admittedly belonged at one time to Tarapado' 
Chatterjee. The right to this one-half share is claimed, on the one 
hand, by the transferee from the heir-at-law, who 18 the plaintiff 
appellant, and, on the other hand, by the transferees from ‘the 
executor, who are the defendants iespondents. The occupancy. 
holding, it is not disputed, is not transferable by custom or local 
usage. In во far as the plaintiff is concerned, his transfer from the 
heir-at-law has been recognized by the landlord, and no question 
can arise as to its validity on that ground, ‘The substantial quesion 
in controversy is, whether the testamentary disposition was valid and 
operative so as to exclude the heir-at-law, because if there was a 
valid testamentary devise, the property. passed to the executor, and 
the heir-at-law, consequently, took nothing. On behalf of the de- 
fendants respondents, it has been contended that the occupancy | 
holding, though not transferable by custom orlocal usage, may be 
the subject of à valid testamentary disposition. The Bengal Tenancy 
Act admittedly does not gontain any provision expressly applicable to 
this subject. But our attention, has been drawn to section 26 which 
regulates the devolution of occupancy right when a raiyat dies intes- 
tate, and it has been argued that the Legislature has herein, by impli- 
cation, indicated that а raiyat is competent to make a testamenta) 


г disposition of, his occupancy right. There is clearly no force in this 


contention. In the first place, if we were to accept the mode of inter- 
pretation of sectlon 26 suggested by the respondents, we would have 
to contravene the elementaty rule of construction. that rights can not 
be conferred by mere implication from the language used in a 
statute; there must be clear and unequivocal enactment: Arnold v. 
Mayor af Gravesend (1) In the second place, full effect would be 
given to the implication contained in section 26, if it were shown that 
a ralyat is competent to make a testamentary disposition of his right 
of occupancy in certain events. Now, section 173 sub-section (3) 
clause (d), indicates that In this respect the right of an occupancy 
raiyat stands on the same footing as his right to transfer his holding. 
Clause (d) provides that nothing in any contract made between a 


(1) (1856) 2 K. and J. 574 (591) ; 110 R, В. 37a. 
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landlord and a tenant after the passing of the Act shall take away the 
- right of a rayat to transfec or bequeath his holding in acoordance 
with local usage. lu the case before us, no local usage has been 
proved, and the respondegts are not in a position to support the 
validity of the bequest as made in accordance witha local usage. The 
respondents. have consequently been driven to take ‘up a different 


position. Their contention із that the heir-at-law is estopped from «^ 


questioning tbe validity of the devise made by the testator, and in 
support of this view reliance has been placed upon the judgment of 
Mr. „Justice Doss in the case of Hari Das Fairagi г. Uday, 
Chandra (1). It may be conceded that the view taken by that learned 
Judge does support the argument for the respondents. But it 1s 
worthy of note that when an appeal was preferred under the Letters 
Patent against the decision of Mr. Justice Doss, the decree wag 
affirmed ona different ground : UZey Chandra Das v. Hari Da: 
Bairagi 2, It is consequently impossible for us to treat the matter 
as concluded by authority, although the opinion expressed by. Mr. 
Justice Doss must be deemed entitled to the highest consideration. 
On behalf of the appellant, the correctness of the view taken by 
Mr, Justice Doss has, however, been controverted ; and we have been 
invited to examine the grounds upon which that opinion is based. . 
. Mr: Justice Doss points out, in the first place, that a transfer 
_of an occupancy ‘holding is not a void transaction, that it is .binding 


between the .parties, namely, the transferor and the transferee, and.. 


all persons claiming through them, and that it is voidable only at 
the option of the landlord ог his representative in intereat. . This 
view is founded on the doctrine of estoppel, which was clearly 
recognised by Phear]. when he observed in Біде Swhodra v. 
Малаві Smith (3) that the ralyat “certainly could not himself 
recover it (the holding) from the stranger to whom he had 
transferred it for valuable consideration," and by Couch C. J. when 
he remarked in Narendra v. lihan (4) that “the raiyat could not 
recover -possession from the transferee, as he could be bound by 
-his act of transfer.” To .the same effect is the express decision in 
Bhagirath Changa v.. Hafiguddin (5) when Stevens J. pointed out 
that when Ше. осспрапсу ralyat has transferred his. holding on. the 
representation that he had a transferable interest therein, he cannot 

(1) (1908) 8-С. L. J. абі. (a) (1909) 10 C. L.-J. боё, e 

(3) (1 73) 20 №. К. is^... ы Ге 

- (4) (1874) 13 В. L, К. 274 (289) ; зә W. К. as (26). 

(5) (1900) 4 C. W. N. бло. 
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on principles of equity and good conscience be permitted to prove 
against the transferee, who had paid consideration for the transfer, 
that he had -no transferable interest to convey. This-is an intelli- 
gible principle, recognized so long and so firmly established, that its 
soundness canuot now be successfully challenged. Mr. Justice 
Doss then concludés that if this is the character of the transac- 
tion, namely, the character of a voldable transfer, “ it seems to 
follow that the heir of an cocupancy raiyat ought to be held bound 
by а transfer of the holding made by a will.” The learned Judge 
then proceeds to state the reasons for this inference, namely, that 
if the helr is bound by a transfer for valuable consideratidn or -by a 
gift, there does not seem to be any reason why he ought not to be 
beld bound by a transfer made by a will Before we test this 
reasoning, it із gecessary to observe that the broad proposition that 
the heir of an occupancy ralyat is bound: by a gift made by th: 
ralyat himself may, when occasion. arises, require examination. 
Cases are, no..doubt, conceivable where the donee may, by the ac- 
csptance of the gilt, have altered his position and may, in such 
circumstances, be entitled ‘to rely. upon thé doctrine of estoppel 
in support of his title. To take a concrete illustration, A is offered. 
two gifts .by two of his relations, on the condition that if he accepts 
опе, he must renounce the other ; he makes his election іп. favour: 
ofone of the gifts. His position would be altered if that donor . 
were permitted, thereafter, to prove against him that the donor ‘had 
no transferable títle to convey. But, on the arguments addressed to 
us, we are not prepared at present to accept it ав ап invariable print 
ciple of law that in every case of gift the doctrine of estoppel maj 
be applied as between donor and.donee. Let it be assumed, how- - 
ever, for the purposes of the present argument—and for that purpose 
alone—4that in all cases of transfer tof valuable consideration as - 
also in all cases of gift, the heir із bound by the same estoppel' as 
the transferer or the donor himself ; does it follow that this-prin- 
ciple is applicable to. cases of testamentary. devise ? In the case of 
transfer, infer vivos, with or without consideration, there is, on the: 
assumption made,.an.estoppel in favour of the transferee es against 
the transferor, and that estoppel is binding upon the heir of the 
transferor. In the case of a testamentary devise, is -there- any 
estoppel as between the testator and the intended legatee or the oxe- 
cutor? It cannot be disputed that itis open to the testator, up to 
the very last moment of his life; to change his mind and to revoke 
the disposition made by him. This testament does ‘not come into 
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operation till the moment after his death. Consequentiy, as bet- 
woch the testator on-the one hand and the legatee or executor on 
the other, there is no room for any possible application of the 
doctrine of estoppel. The position becomes plain when we recall 
to mind the nature of the ‘estoppel applicable to cases of transfer’ for 
consideration. The principle is stated lucidly by Lord Denman in 
Piekard v. Sears (1) іп the following terms: “Where one, by his 
words or conduct, wilfully causes another to believe the existence 
of a certain state of things and Induces him to act on that belief, so 
as to alter his own previous position, the former is’c’ nclüded from 
averting ‘against the latter a different state of things as existing at 
the same time.” The principle was amplified and re-stated by Lord 
Selborne in Bank of Lousiana v. The First National Bank of New 
Orleans (2) in these terms: “ The foundation of that doctrine, 
which is a very Important one and certainly not one likely to be 
departed from, is this, that if a man dealing with another for value 
makes statements to him as to existing facts, which being stated 
would affect the contract, and without reliance upon which or without 
the, statement of which the party would not enter into the contract, 
and which being otherwise than аз they . were stated would leave the 
situation after the contract different from what it would have been if 
the representations had. not been made; then, the person making 
those representations sball, so’ far аз the powers of a Court of 
equity extend, be treated as ЇЇ the representations were true and shall 
be compelled to make them good”. Lord Selborne then proceeded 
to add a very important qualification—‘“but those must be represen- 
tations concerning existing facts"—aend thereby emphasised. the 
statement of Lord Crahwarth in the case of Forden vi Money (3) 
to the effect that in order to found an estoppel, the representation 
must be of existing facts and not of mere intentions, It is clear, 
therefore, that as between the testator on the oné hand and the execu- 
tor or legatee on the other, there із no estoppel. Consequently, so far 
as Ше hetr-at-law is concerned, he cannot be deemed bound by any 
derivative estoppel traceable to an estoppel which bound his ances- 
tor, If he is to be bound by any estoppel, it must-be an independ- 


ent estoppel against him; but on behalf of the respondents, no 


intelligible principle of justice, equity or good consolence has been 
‘suggest-d upon which any such independent estoppel can be rea- 
sonably founded. The truth is that the testament, if it takes effect, 


(1) (1837) бА and E. 469; 45 В. R.1538. 
(а) (1873) L, R 6 H. L. 358 (360). (3) (1854) 5H L.C 185. 
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comes into operation immediately -after the death of. the! testator ; 
at the ваше moment precisely, the statutory: right- of* Inheritance 
comes Into operation, and there is no reason why an estoppel: 
should be applied against the heir-at-law so as to deprive him of. 
what he is entitled to take under the statute. Мо аге thus constrai- 
ned tohold that the view taken by Mr. Jusdce.Doss cannot. be, 
supported on principle: and that in the case of а testamentary 
devise of a non-transferable occupancy holding, the helr-at-law 1s. not' 
debarred by the doctrine of estoppel from questloping its validity. 
In the case before us, the result follows that there’ was no valid 
disposition in favour of the executors. The plaintiff, as the transferee 
from the heir-at-law by successive devolution, is consequently 
entitled to the property claimed, in respect ‘whereof. ме defendants 
are trespassers in the eye of the law. 
"The reaultis that this appeal is allowed, the decree of the Diiic 
Judge set aside and that of the Court of first instance restored . witir 
Se ene ere ie yA 
ATM. 0. : c ose 
Н ‚ Appeal allemed, 
Bofors Sir Lawrence Jenkins Ку. К.С.Г., Chief Fuka, asd. 
Afr, Fustice Ray. . 
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Co-tenant — Adverse guid Mental с д SINE HER Act HE of 

1908) Sec, 38. ^ ecce. "s p 

А co-tenant's possession cannot become adverse until there is an ouster” Or 
the equivalent of an ouster, of the other co-tenant. No mere mental detormin- 
ation 1з sufficient. , Р . И 

Corea v. Appuhamy a) followed. 

Section 28 of the Limitation Act requires that it should be established that 
the period limited for instituting a sult for possession of the property had 
determined If theré was nó ouster of a co-tédant or its equivalent, ‘thers was 
no adverse possession, thare was ^no determination ofthe- period- limited: for 
instituting a suit and there was' no extinguishment under section 28. pr 

-Appeal by the Plaintiffs, M. 
Sult for recovery of possession after establishment gt amar 
right to certain lands, - ў 
* пове сыы "ар ое Decrea No. 3080 ROT agaiost ison of the 


First of Dacca, dated the 1911, reversing thar 
of the Fifth Additional nsiff of Dacca, dated the 15th August, 1910. 


Ta) (191) А. C, 235. А 


# 
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^A Mahomedan family, consisting of a brother-and -a; sisters inherl- 
ted certain property. In 1908,-the plaintiffs Nos, т to 3 purchased in 
execution of.a decree, the right, title and interest of the brother. They 
subsequently acquired the four annas share of one daughter by 
private purchase. The other daughter's share, vis, 4 as. was also 
purchased in a private sale by plaintiffs Nos. т tos, The defendants 
contended that the 16 annas and not 8 annas share vested in the 
brother.. The «question. in ‘appeal was whether Һе brothet held 
е ‘sisters’ shares adversely so as to bind the plaintiffs. -> 
Babe Upendra Lal Roy for the Appellants. А ; 
3 Babus: Birendra/Ckandra Das апі Foges Canes pute for че 
Respondents: ЭИ Ан 
^ The judgment of-the Court was delivered be . ' г 
Joenking Od = Thin кош awa кйш GS a sult 
‘brought by the plaintiffs for recovery of possession of certain lands 
‘after establishment of their Khamar right to the-same. THe title to 
the land according to the plaintiffs is made out as follows :—It unques- 
tionably at one time belonged to a lady named Monsa Bibi. She 
died leaving a son Rajabdi and two daughters, Mogul Bibi and Jolusi. 
Mogul was married to one АН. Manjhi. Ла this state of things, the 
property ‘devolved a to 'elght annas on the sor and'as to the reinain- 
ing eight annas, in equal shares; on the two daughters. Mogul’s 
husband obtained à móriéy-decree against 'Rajabdi and in execution 
of that decree, the right, title and Interest of the judgment-debtor in 
the eight annas was sold to the plaintiffs Nos.1 to 3. This was‘in 
1908. . Subaequently, the four apnaa of the two -danghters was ac- 
quired by private sale, four annas of Mogul being purchased by 
plaintiffs Nos. 1 to 3, and that of Jolusi by plaintiffs Nos. 1 to c: Thus 
ihe plaintiffs claim to have beoome entitled'-to the sixteen annas 
of the property. Having become so entitled and, as they say being 
in possesslon, they were dispossessed by the defendants. The defen- 
dants by way of a answer to the sult based on this dispossession, say that 
itie sixteen annas of the property was vested in Rajabdi, whether as 
“sold to him.or how has not been made apparent to us: and it is 
further claimed that there was a settlement of the jote by Rajabdi, 
and that defendants Nos. 1 and a succeeded to eight annas of each 
share being the portion not sold as his heirs, -The Munsiff decided 
the case in favour of the plaintiffs holding that title had been establi- 
'shed:and thé sult was within time. The lower appellate Court bas 
'modifiéd this decrée and has determined that the plaintifs claim in 
respect of eight annas is barred by.Jimitation. The eight annas to 
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which this remark applies seems to be the elght annas belonging 
to the two daughters. It s¢emsto me that we cannot accept this 
judgment as conclusive, for it is obvious that the matter haa.not been 
discussed with a complete apprehension of what are the principles 
that apply to such а case as this. The first point that has to be de- 
cided is whether by their purchase from. the two daughters . Мови 
and Jalusi, the plaintiffs took anything. It 4s clear they did, unless 
the interests of those two daughters had become extinguished under 
section 38 of the Indian Limitation Act. But this requires that it 
should be established that the period limited to them for instituting 
a suit for possession of the property had determiped.: The only.per- 
son, against whom they could have brought this suit prior to 1908, 
was their brother who was a ‘co-tenanr.. with them in the property. 
Now the law relating to co-tenants in matterg оѓ this kind. has been 
authoritatively stated by the Privy Council in Corea v. Appuhamy (1). 


` The circumstances of thet case, bear a strong resemblance to 


those of the present, and Lord Macngghten by whom their Lordships’ 
judgment was delivered said as follows :—“ The two learned Judges 
jn the Court of appeal did not adopt in Its entirety. the suggestion: of 
the trial Judge. They both held that Iseris entered as * sole heir’, and 
that his title has been adverse ever since he entered. They held that 
he, entered as ‘sole heir’, apparently because he had it in his mind 
from the-first to cheat his sisters, But is such à conclusion possible 
in law? His possession was in law the possession of his co-owners. 
Itwas not possible for him to put an end to that possession by any 
secret intention in his mind. Nothing short of ouster or something 

equivalent to ouster could bring about that result.” Therefore, in this 
case, prima facis, the possession of Rajabdi was the possession of 
his sisters, and it could not become an adverse possession, until there 
was an ouster or the: equivalent of an ouster. No mere mental 
determination would be sufficient, There is no finding of the lower 
appellate Court which would in any way meet the conditions which 
are laid down here as requisite; and I do not for one moment eüppose 
that the learned Judge had these considerations in his mind, “for, - 


_ otherwise, he could not have disposed of the matter in the summary 


way which he has adopted. Ifthere was not that ouster or its 
equivalent, there was по adverse possession, there was по 
determination of the period limited for. instituting a suit, .and there 


. was no extinguishment gnder section 38. If so, the plaintiffs acqui- 


red title not only to the brother's share by the sale in execution 
(ty (1912) A. С, 230. | 
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but also to the sisters’ shares,» Then has it been made vut thatin any 
other respect there was no: possession within twelve. years. Accord- 
-ing to the principles to which I have referred, the possession of the 
sisters continued through the possession of the brother, at any rate, 
till 1908. How then is it. possible to say that possession within 
twelve years is not established ? То my mind, these matters call for 
further consideration, and a decision disregarding these matters can- 
not possibly stand. Before this case сап be determined upon -this 
ground of limitation, it will be for the Court to consider, in the light 
of the remarks in the judgment of Lord Macnaghten to which I have 
referred, whether it can reasonably be sald that possession of Rajabdi 
“was not the possession of his: two sisters ; and in determining that, 
it will be necessary to consider тише: there has been апу oüster or 
^ the equivalent of any ouster, - 
^ The decree of the lower appellate Court ei In disregard -of 
7 this cannot stand, and we ‘must reverse the decree of that Court 
and send back the case for the determination of this issue, which 
" seems to be the only іввпе remaining between the parties, in ассог- 
"dance with the law as ів laid down. 
The costs of this рен and of the èuit hitherto vil -follow the 
- result. - 
AT. М. wow dipl allowed ; case remanded. 
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- THE SUPERINTENDENT AND REMEMBRANCER OF LEGAL 
` . AFFAIRS, BENGAL. 
а T. ^ 
MONMOHAN RAY AND отнЕвв *. А 
Charges, joinder of—' Forming one iPansaction '—Criminal Procedure Code 
(Act V of 1898), Sec. 299—Enabling section. 
In deciding whether offences are so connected as to form one add {һе same 
, transaction the determining factot із not so much proximity in time as con- 
‚ tinuity and community of purpose and object. 
Section 239 of the Code of Criminal Procedure is. merely an enabling section 
"and does not In any way trammel the discretion of the Court. i 
* Criminal Revision Nos. 1226 and 1227 of 1914, against the orders of B. C. 
Mitter Esq , Sessions Jud igo of Hooghly, datedthe 15th May, 1914, setting aside 


on appeal convictions and sentences dated the 17th А 1914, by Mr. es N. 
Chatterjee, Deputy Magistrate of Howrah, 
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.App -- for revisiqn:by the Crown. >- >,- 2047075 aii, 

л. The accused were charged: under gections 120. B, 161 5 410 i 
de Indian Pepal Code. ud : i 6 

The material facts and arguments appear from the {йан — 

. Messrs. Norton and S. Р. Sisha and Babi Monindra Nath 
B inerice for the Petitioner. ‘ ы 

Му. B. Chakrabarty and Ва re Mounothe Nath Абд. 
Jogendra "Nath Majumdar and ша, Lal MM for, the- 
Opposite Party.. . . X ЧЛ 2: Peu 

vest a Gs da Wa чл 
"he judgment of the Court’ was delivered y. dx ge us РЭ 


` Teunon J.—These two. connected rules: haya been - tried 40у 


'gether. In гше 1326 we are. concerned, with three accused еам 


Monmohan Ray, Deno Nath Pal and. Narain Chandra Dutt, ^, - 
', Monmohan. was а loader in the service. of Ше East - Indian ‘Rall 
way at Krishtopur. ‚Deno Nath. isa merchant carrying -on .- business, 
in.zgolasses at Kushtla. -Narayan is Deno Nath’s,Gomaste. i; ^». 
. -Qne of Monmohan’s duties. as a loader was.to.enter upon what . 

are called consignment notes the trpé. weight ОЁ goods. despatched, 
and the case against the accused was that some time , between ; July. 
I9!1 and, March. 1913 they Һай -entered- into , a--conapiracy, 
to: defraud . Ње Railway in respect -of freight payable om. such, 
goods. It was further alleged against them that on the. 6th March 
1913, the accused Monmohan accepted from peno Nath through 
Narayan a sum of Кв,,8 as an illegal gratification and in’ consideration, 
of that sum and in pursuance of the aforesaid consplracy, understated. 
on a consignment note the weight ofa certain consignment. by some 
163 maunds and:so joined with his two co-accused. in: defrauding the 
Railway of the sum of Rs. 34 being the freight payable on the difer- 
ence between the true weight and the weight stated, | | 

The charges framed against -Monmohan were кү of is 
ces under section 120 B, section 420, and séctiod 161 of the Indian 
Penal Code. The charges against the two co-accused were „of 
offences under section 120 В, section 420 and section 161 read in 


‚ each case with ection 109. Conviction followed on all the charges. 


In Rule 1227, we are concerned with the same Monmohon snd 
the same Deno Nath and with а third person named Janoki who is 
the son of Deno Nath In this case the charges framed were in res- 
ресі of the зате or a similar conspiracy and of three similar acts of 


- fráud cammitted in pursuance of the conspiracy on or.about the rst 


November, ths 7th November 1913 and the 16th day of Janu&ry 


VoL.-XXL;. -'*. IHGH COURT... - ^. - 


1913. The sum] Involved on each -of these -three- occasions ;was а 
sum of Rs. ї7-4: - Asin the first case there were also-charges:in' re- 
spect of two alleged gratifications said to have been pald to'Mon- 
moban oríe:8um òn or "about the tst arid a'secónd sum on or about 
the 6th November 1912. 'Ih UR case also. on all the ша соп- 
viction followed. 

` On appeal the learnéd: Sessions Judge of Howrah held iu each 
саве that the several offences charged under section i20 B, section 
420 and section 16r and under section 420 and section 161 read 
with section 109 oould ngt be said to have been committed in the 
course of orre and the same transaction and that the trials were there- 
fore witlated by misjoinder: He therefore set aside the conviction 
and sentencés-in each case leaving it open to the Crówn to: take- sûch 
further proceedings as it might be advised. "cum. Dol Mp 
~- Against these orders of the learned’ Ѕеввібпв "US the Crown'has 

‚ hoved this Court, and' having had the advantage of hearing learned 
. Counsel or pleaders оп both ‘sides we are satisfied that in each cage 
th learned Sessions Judge has fallen into error. In deciding 
whether offences-are so connécted as to form one and the same tran- 
saction the determining factor is not so much proximity in time as 
continuity and conimunity óf purpose and object. In- the present 
case that test, we are of opinion, is ‘clearly satisfied, - It has been 
suggested-that-this-vlew may lead to the jolnder оЁ an - embarrassing 
multiplicity of charges but we may observe that section 339 is 
nierely an enabling section and does not. in апу: т tammel thé 
diëcretion- of the -Court.: - 

-As to a further жер E section 239 -is sontralled m 
section 134 of the Code we néed not [n thig шы and- do- “not, ex- 
pressany-opinion . · - t. ^ np 

For these reasons we set aside the orders of the Sessions Judge 
nos under consideration and іп each case-direct that the appeals be 

re-heard and determined on the merits.. ; . 
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CRIMINAL, Before Mr. Fustice Fleloher and Mr. Justice Beacheroft. 
1914. THE DEPUTY LEGAL REMEMBRANCER AND PUBLIC 
Deceme, 815 PROSECUTOR, BEHAR AND ORISSA. 
CUT v. 


ub RAM UDAR SINGH.* 


Sust dismissal of, by a Munsiff— False claim ім a Court of Sustice Indian 
Penal Cote (Act XIV of 1860), Sec, 209—Sanction to prosecute—Refusal of 
sanction by Munsif and District ¥udge—Application to High Coxrt’ by 
Goverament for sanction—Criminal Bench of ihe High Court, jurisdic- 
ton of —Criminal Procedure Code (Act V of 1898) Secs. 195, 439—Indian” - 
High Cowr!s Act (24 & a5 Vict., C, rog) Secs. 14, 15—Code of ‘Civil Procedure © 
(Act V of 1908), Sec. 115—Delay, if a sufficient greund for refusal of sanction,- 
—Sanction, when lo be granted | ; " 
Although an order refusing sanction for prosecution passed by a Munsiff 

and on appeal by a District Judge, is not an order of a criminal Court, and 

therefore cannot be revised by the criminal Bench of the High Court under. 

section 439 of the Code of Criminal Procedure, but the Bench having been i 

authorised by the Chief Justice under section 14 of the Indian High Courts ; 

Act to deal with such orders, it has jurisdiction to revise the ordér unded - 

section 15 of the Act and section 115 of the Code of Civil Procedure н 


Emperor v. Har Prasad Dae (1) referred to. 

Delay by a person in applying for the sanctloí^to prosecute may suggest: 
a want of good falth on the part of the applicant? büf a prosecution having been - 
undertaken by. the Government, mere. delay cannot be taken as suggesting 
mala fides; and |f refusal to grant a sanction occasions a failure ие : 
sanction should be granted. 

Application by the Deputy Legal Remembrancer and Public 
Prosecutor, Behar and Orissa. 

The opposite Party Ram Udar Singh brought a sult for recovery . 
of a sum of Rs. 35 against опг Naik Lahera and another in the Court | 
of the and Munsiff of Musafferpur, on the roth December, 1912. 
The claim having been found to be false and malicious, the suit 
was dismissed on the 3rd February, 1913 On the 2oth November 
1913, ап application was made by the defendants in the said suit 
before the mumsiff for sanction to proseoute the said Ram Udar 
Singh under section 309 of the Indian Penal Code. The learned 
munsiff although held after an enquiry that the suit instituted by Каш 
Udar Singh was a false one, but declined to grant sanction on the 
ground of delay in making the application. An appeal having been 


Criminal Revision Case No. 45 of 1 ty Me p against an order refusing to 
t sanction to Prosanna Kumar Gupta, Addi. 
t District and Seeslons Judge, Murder on the sth e d 1914, 
that of Babu Krishna Sahay, Munsiff, and Court of that 
the 17th April, 1914. 
(1) (1913) 1.1. R, 40 Calc. 477. 


Vor. XXL] HIGH COURT. 


preferred against that order refusing sanction, it was dismissed by the 
Additional District and Sessions Judge of Muzafferpur. Thereupon, 
the Deputy Legal Remembrancer of Behar and Orissa on behalf of 
the Local Government made an application to the High Court for 
setting aside the orders refusing to grant sanction, passed by the 
learned munsiff and the learned Additional District and Sessions 
. Judge, &nd for granting sanction to prosecute the opposite party 
abovenamed under section 209 ы Ше Indian Penal Code, and obtai- 
ned Ше Rule, > . ` 

Afr, Sultan IRE (Dupuy Lael R membrane for the Peti- 
HORSE, 

' Babs Салий Dutt Singh for the Opposite party. 

C. À. V. 


` The following judgments were delivered : 


Fletcher J.—This is a Rule obtained by the Deputy Legal 
Remembrancer and Public Prosecutor of Behar and Orissa, calling 
upon the opposite party to show cause why sanction for his’ prose- 
cution under section 209 of the Indian Penal Code should not be 
granted. 

. It appears that the opposite party on the roth of December 1913 
brought а suit against Naik Lahera and Hira Lahera in the Court of 
the and-Munsiff of Muzafferpore to recover the sum of Rs. 35. 


` This suit was on the "ard of February 1913 dismissed, the claim 
being found to be false and malicious. On the 20th of November 
1913 an application was made to the and Munsiff for sanction to 
prosecute the opposite party. The Munsif heard such application 
and examined witnesses. The conclusion arrived at by the Munsiff 
was that although the sult brought by the opposite party was false, 
sanction ought to be refused on the ground of delay, in making the 
application. An appeal was then preferred to the learned Addi- 
tional District and Sessions judge but he refused to interfere on the 
ground of delay. Acting under instruction from the Government 
of Behar and Orissa, the present applicant applied for and obtained 
the pregent Rule, 

On the hearing of the present Rule it has been argued that we 
have no "jurisdiction to revise the order of the Additional District 
Judge, such order not having been passed by a criminal Court, A 
large number of authorities have been cited before us but in the 
view I take itis unnecessary to consider these authorities. In my 
opinion the law so far as this Court is concerned has been finally 
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settled by the decision of the Full Bench tn the case of Emperor v. 
Har Prasad Das (1). The case before the Full Bench was no doubt 
an order passed under section 476 of the Code of Criminal Procedure 
but no distinction can be drawn between an order under section 476 
and & sanction under section 195 for the purpose of considering the 
question of jurisdiction, What, however, is abundantly clear from 
the decision of the Full Bench is thatthe order of the Munsiff and 
the Additional District Judge are not orders of a criminal Court and 
therefore cannot be revised by us under sectlon 439 of the Code 
of Criminal Precedure. We have, however, being duly authorised 
by the Chief Justice under section 15 of 24 and 25 Vict C. 104, power 
to deal with these orders under section 115 of the Clvil Proce- 
dure Code and section 15 of 24 & 25 Vict. C. 104. The point arises 
whether we ought to exercise such jurisdiction in the case before ug, 

It has not been suggested in the argument that there is any 
general rule of practice followed in this Court as to the Court ex- 
ercising or refusing to exercise the powers that it possesses to revise 
orders of this nature. The authorities that were cited during the 
argument are in many instances difficult to reconcile with each 
other and in some cases difficult to understand. Ought we therefore 
to interfere with these orders refusing sanction by the lower Courts ? 
The ground for refusing sanction in the Courts below was solely 
that of delay. Doubtless in many cases where there is delay by per- 
son in applying for the sanction to prosecute, the delay may suggest 
а want of good faith on the part of the applicant. The present 
case, however, is in substance a prosecution undertaken by the 
Government and mere delay cannot therefore be taken as suggesting 
mala fides. — 

I think the reasons assigned by the lower Courts for refusing to 
grant a sanction when they came to the conclusion that the sult was 
false and malicious are insufficient and have occasioned a failure of jus- 
tice. I think the present Rule ought to Бе тпайе absolute and sanction 
should be granted to prosecute the opposite party under section 209 
of the Indian Penal Code. We accordingly sanction the prosecution 
of Ram Udar Singh under sectlon 20) of the Indian Penal Code for 
having on the roth December 1912 dishonestly made a false claim 
in Court, viz., in suit No, 308 of 1912 In the and Court of the Munsiff 
at Muxafferpore against Nalk Lahera and Hira Lahera. 

Beachoroft J.—1 agree 


ANRC 


Rule made absolute. 


ов) (1913) I. L. В, до Cale 477 ; 17 C. L. ] 245. 
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APPELLATE CRIMINAL. 


Before Mr. Y ustice Fletcher and Mr. Fustice Beashoroft, 
' HARSHA NATH CHATTERJEE AND OTHERS 


7. - LM 
THE EMPEROR *. 

Charges, joinder of—Criminal Procedure Code (Act V of 1898), Sec, 239— 
Charges of conspiracy amd of offences committed in the course of tha same 
transaction —Indian Arms Act ( XI of 1878), Secs. 14, 19 (a). and ()— Indias 
Penal Code (Act XLV of 1860), SS, tog, 116, 140 B, 

. There is no illegality in trying together charges of conspiracy and of offences 

committed in carrying out the objects of the conspiracy. 

Two persons were charged with having committed offences under three 
heads. The first charge was that they had In thelr possession or under their 
control certain arms [n contravention of the provisions of section 14 of the 
Indian Arms Act. The second charge was that they had In their possession 
or control such arms ia contravention of section 14 of thé Indign Arms Act 
in such a manner as to Indicate the intention that snch act might not be known 
to any public servant. Thethird charge was that during a period from the 
and of December, 1913 to the 26th of January, 1914 they conspired to manu- 
facture or keep firearms in contravention of the provisions of section g of the 
Indian Arms Act: 

Held, tbat under section 239 of the Code of Criminal Procedure such offences 
being committed in, the same transaction, could be tried together. 

Superintendent and Remembrancer of Legal Affairs, Bengal v, Монтоћам 
Ray (1) followed. 

Per Beacheroft $—So long as the conspiracy continued, the trarsaction 
which began with the forming of the common intention continued and the 
first two offences were committed in the course of the same transaction, ` 

Per Curiam —The word ‘firearms’ as used in section 14 of the Indian 
Arms Act includes ‘parts of firearms. The word ‘firearms’ means “arms 
that are fred by means of gunpowder or other explosive.” 

Per Fletcher 5 —Where there was only a conspiracy to manufacture without 
an actual manufacture, the punishment was to be imposed under section 120B 
of the Indian Arms Act and sectlon 116 of the Indian Penal Code. 

Per Beachcroft ~The punishment that may be awarded on a convictlon 
under section 120B varies according as the offence has or has not been сош- 
mitted in consequence of the conspiracy. If an offence has been committed 
the punishment is provided by section 109 of the Indian Penal Code; if an 
offence has not been committed, punishment is limited to the extent provided 
by sectlon 116, 

Conspiracy followed by an act done to carry out the purpose of the cons- 
piracy amounts to abetment, - 


* Criminal Appeals Nos, 591 and of 1914, against a decision of 
E. Panton, Esq. Additional ions fudge, a4 Pergunas, dated the 15th 
June 1914 

(1) (1914) ar C. L. J. 195. 
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Appeals by the Accused. 

The accused were charged with offences under the Indian Arms 
Act. 

The material facts and arguments appear from the judgment. 
Messrs. N. Sen and S. С. Roy and Babu Kshitish Chandra Neogi for 
the Accused in appeal No. 591. 

Mr. 5. C. Rey and Babs Ramani Mohan Chatterjee for the 
Accused in Appeal No. 592. 

Messrs, G. Н. Kenrick, K. С. (Advocate General) and N. Gupita 
and Babus Hemendra Nath Mitra and Nerode Chandra Chatterjee 
for the Crown in both the Appeals. C. А, V 


The following judgments were delivered : 

Fletcher J.—These are two appeals by the two accused 
against their conviction and the sentences passed on them by the 
learned Additional Sessions Judge of the 24 Perganas. — 

The two accused were charged before the learned Sessions Judge 
with having committed offences under the three heads. The first 
charge against the accused was that they had in their possession 
or under their control certain arms in contravention of the provisions 
of section 14 of the Indian Arms Act (Act XI of 1878). The 
second charge was that they had in their possession or control such 
arms in contravention of section 14 of the Indian Arms Act in 
auch а manner as to indicate the intention that such act might not 
be known to any public servant, The third charge was that 
during а period from the and ,of December 1913 to the 26th of 
January 1914 they conspired to manufacture or keep fire arma in 


‘contravention of the provisions of section 5 of the Indian Arms Act. 


The two Assessors who assisted the learned Judge at the trial were 
of opinion that both the accused were gullty ofthe offences charged 
against them under the first two charges, but that they were not 
guilty of the offence charged under the third charge. The learned 
Judge however convicted the two accused under all the three charges 
and sentenced each of them to undergo the following terms of im- 
prisonment, namely, under the first charge one year's rigorous im- 
prisonment and under the second and third charges three years’ 
rigorous imprisonment—the sentences to run concurrently. 


The facts of the case lie in a narrow compass, On the asth 
of January last Mr. Denham, Deputy Commissioner of Police 
received certain information. In consequence of this Information, 
Мт. Denham accompanied by the Inspector-General of Pollce and 


Vor, ХХІ.] HIGH COURT. - 


certain other superlor officers proceeded to a one-storied house 
in Victoria Road, Baranagore. Early in the morning of the a6th 
January they arrived at the house. The door of the house having 
been forced the party entered. The first accused Harsanath a/ias 
Мой Lal was found in the room that abuts on theroad. In a room 
on the other side of the courtyard portions of fire arma and certain 
tools were found. Two receipts for the rent of the house were 
also found.’ The accused Harsanath was arrested. He declined 
to make any statement with reference to the things found in. the 
house. A search list was then drawn up in the presence of witnesses 
and the party left, Constables in plain clothes were posted at the 
house with instructions to arrest any one who might come to the 
house. The first person to do во was the water-carrler Chinibas 
Мека who has been called as а witness for the prosecution. About 
IO ог 10-30 of the same night (the accused Khagendra in his 
statement fixes the hour as 8 or 8-30) the accused Khagendra 
arrived at the house and was arrested, The first question that we 
have to decide' is what was the connection of the two accused with 
the house at Baranagore. 


That they have some connection with the house is not denied 
nor could it be since both of them were arrested there. The case 
for the prosecution is that on the and of December last tha two 
accused rented from the witness Bhutnath Sil this house which is 
the property of his brother-in-law Nanda Lal De. The accused 
represented that they were students at the Calcutta Medical College 
and that owing to the hígh prices ruling in Calcutta they found it 


convenlent to live at Baranagore. The accused Khagendra gave- 


the name of Khitindranath Roy. The rent of the house was fixed 
at Rs, гі per mensem and on the snd of December Khagendra 
paid Rs. 7 on account of the rent for that month and recelved the 
kutoha receipt Ex. 11. The balance of the rent for that month 
was subsequently pald and a formal receipt Ex. a was handed 
over, Another month's rent was subsequently pald and the receipt 
Ex. 1 was given. The &w/cha receipt is sald to have been re- 
turned by Khagendra when the'formal receipt Ex. 3 was given 
to him, The two receipts Exs, т and з were found at the search 
on the 26th of January. The witnesses who depose to this part 
ofthe саве are first Bhutnath Sil. He із employed as travelling 
agent of Messrs. Osler & Co. His pay is Rs. 90 per mensem plus 
a commission which amounts to Ra. 1,000 to Rs. 15,00 per annum. 
-He is therefore apparently a man of respectability, The next 
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witness ів Bhutnath’s son Bhupendra a lad of about 14 years af age 
and the third witness is Nanda Lal De a Sub-Engineer employed 
in the Public Works Department ‘and brother-in-law to Bhutnath 
Sil. He ts also apparently a man of respectability. The house at 
Baranagore belongs to Nanda Lal De but is let out and looked after 
by Bhutnath Sil who or whose family recelves the rent. 

The witness Bhutnath Sil states that on the and of December 
last two men came to him and after certain negotiations took the 
house ata rent of Rs. rt per mensem. A payment of Rs 7 was 
made on account of the first month's rent and the kusicha receipt 
Ex. 11 was given. The man who carried on the negotiations gave 
the name of Khitindranath Roy. The witness is positive that this 
man is the acoused Khagendra and he believes although he is not 
certain that the man who was with him is the other accused Harsa 
Nath, On that night Bhutnath left Calcutta for the United Pro- 
vinces and did not return until the 38th of February on which day 
he gave his evidence before the enquiring Magistrate. Counsel has 
attempted to throw doubt on the evidence of Bhutnath on the ground 
that before his return to Calcutta he was interviewed by а Police 
Officer. But in thé ordinary course if the Police intended to avail 
themselves of the evidence of Bhutnath they would have to inter- 
view him before calling Ыш as a witness in order to find out what 
he would be able to prove. I see no reason to doubt the evidence 
of Bhutnath. 

The boy Bhupendra states that on some date in December 
Khagendra came and paid to him the balance of the rent for that 
month, The witness states that he handed to Khagendra Ex. 2 
and received in return the receipt Ex. rr. Further this witness 
states that in January the two accused came to him and paid the 
rent for that month and received the recelpt Ex. т. Bhupendra at 
a subsequent date identified the two accused at the Alipur Jall. This 
identificatlon took place in the presence of a Magistrate and it is 
not suggested that the witness did not Identify the accused, The 
witness states that he did not вее the accused atthe Thana previously. 
The Sub-Inspector Dwijendra Nath Adhaya says he does not remem- 
ber whether Bhupendra saw the accused at the Zana. But even 
if Bhupendra’s identification cannot be wholly relied upon there is 
a body of evidence that shows conclusively that the house was rented 
and occupied by both the accused. ` 


Nanda Lal Dewas called chiefly to prove the receipts for rent. 
The two recelpts Exs. 1 and 2 were found at the search, Before 
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the learned Judge a good deal of the cross-examination of some 
of the witnesses was directed to show that the name Khitindra 
Nath Roy appearing on these two receipts was written in a different 
handwriting and with a different ink to the rest of the writing on 
the receipts. Mr. Denham however Is positive that these names 
appeared there when the receipts were found on the search and the 
search list supports his evidence. 

Then the evidence as to the occupation of the house shows 
clearly that these two accused were in occupation of the same. 

The witness Chinibas Neka states that he took water to the 
house every day at 9 o'clock in the morning. Не used to shake the 
chain and call out ; then one of the accused would come and open the 
door for him, On his leaving, the door would be closed again. 

The witness Bagwan Biswal who is a Mali in a garden 
opposite the house states that he has seen Khagendra both entering 
and leaving the house. He further states that the doors and 
windows of the house were always kept shut, The evidence of 
jazabandu Das which was given before the committing Magis- 
trates states that the windows and doors always remained shut. 
He further states that two men lived in the house in the latter part 
of Aghran and they did not mix or talk with the nelghbours. 
Jagabandu died before the trial took place but his deposition before 
the committing Magistrate was put in. 

As against this body of the evidence showing the taking and 
occupation of the house by the two accused there are the statements 
ofthe accused. The accused Khagendra in a written statement 
that he filed before the learned Judge stated that one night about 
15 or 16 days before his arrest he met one Dinabandhu Bhattacharjee 
who he says was with him at the Dacca Imperial Seminary in the 
Municipal Market. He states he asked Dinabandhu where he lived 
and thaf Dinabandhu said he lived at Baranagore where he worked 
for a contractor. On Dinabandhu asking a similar question of 
Khagendra the latter stated that he had no fixed place of abode 
as the Police were trying to connect him with the Barisal Conspiracy 
Case. Dinabandhu then asked Khagendra if he would like to come 
with him fora day or two and he said he would come next day. 
Next day accompanied by Dioabandhu he went to the house at 
Baranagore where he saw the other accused. Не left after staying 
there two or three hours. On the 26th of January he returned to 
Baranagore at 8 or 8-30 а. m, and was arrested and taken to the 
Pollce station. This story is wholly improbable and does not cast 
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any doubt on the "direct evidence connecting Khagendra with the 
house. No trace of this Dinabandhu has been found and there 
can be little doubt that he does not exist. Further the statement of 
Khagendra that he was in a public place like the Municipal Market 
when the Police were searching for him is highly improbable. On 
the othe: hand his stutement that the Police were searching for him 
шау furnish a good reason why he should take this “house at 
Baranagore to escape from the Police. The evidence shows that 
he was successful in so doing between the and of December and 
the a6th of January. 1 

The statement of the accused Harsanath is that he came to 
Calcutta about the end of December to seek employment, He used 
to walk near the Gole Digh! and having a fine volce he used to 
sing. In this way he made many acquaintances including the aforesaid 
Dinabandhu. Dinabandhu hearing of the position of Harsanath 
forthwith invited him to come and stay in his house In Baranagore. 
Harsanath says he wentto stay there on the sth or 6th January. 
Some 2 or 3 days before hls arrest Harsanath says Dinabandhu 
left for “ somewhere " on business expecting to return in 3 or 4 days. 
It ів remarkable that Harsanath who was according to hls story, 
on terms of intimacy with Dinabandhu did not know the “ gome- 
where " to which Dinabandhu had gone on business. 


The whole story of this accused commencing with Dinabandhu 
who is alleged to be a resident of and employed at Baranagore 
taking his walks in College Square, Calcutta, down to Dinabandhu's 
departure for “ somewhere ” 2 or 3 days before Harsanath’s arrest is 
manifestly untrue, 


The evidence leaves no doubt in my mind that the two accused 
rented this house on the and of December and they were jointly in 
possession of it on the day of thelr агтеві, viz, the 26th of January 
last. 


It is not open to doubt that the tools and portions of fire arms 
were found in the house at the time of the search. Butit has been 
argued that the evidence does not establish in whose possession such 
articles were. Counsel has argued that there is some rule of law 
that in circumstances such as the present the Court cannot impute 
possession to elther of the accused. There may however be joint 
possession ofthe articles and the fact as to whose possession the 
articles were at the date of the search must be decided on the evi- 
dence in the case, 
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Now the evidence establishes that both the accused were in joint 
possession and occupation of ths house. They took the house 
falsely representing that they were medical students, The evidence 
on behalf of the prosecution also proves that during the occupation 
&nd possesslon of the accused the door and windows of the house 
were always kept closed. Why should the doors and windows of 
the house be kept closed ? Can any one doubt that [п that state of 
things both the inmates of the house must have been fully aware of 
what was golng on In the house. The evidence leaves no doubt on 
my mind that both the accused were in fact in possession of these 
articles, 

I will now proceed to consider the case under the three charges 
that have been framed against the accused. But before doing so I 
will dispose of an objection raised by Counsel as to the whole trial. 
It was argued that the whole trial was illegal owing to misjoinde: of 
charges. That however clearly is not so. The offences charged in 
this cass were committed In the same transaction and section 239 
of the Code of Criminal Prozelure authorizes such charges to be 
tried together. If authority be wanted for the course adopted in the 
present case the very recent judgment of this Court in Superinfenden/ 
asd Remembrancer of Legal Afairs ч, AM ommohas Ray (1) may be 
referred to. 

Coming then to the particular charges, the first charge against the 
accused framed under section 19 (f) of the Indian Arms Act, namely 
of having in their possession or under their control arms In contraven- 
tion of the provisions of section 14 of the Act, the arms of which 
section 14 prohibits the possession of without a license are fire arms. 
Section 4 of the Act says that the word “arms” as used in the 
Act shall include “ parts of arms," That being so unless there is 
some thing repugnant in the subject or context wherever the word 
* arma " occurs in the Act it has got to be read as including ~“ parts 
of arms.” Moreover by section 4 of the Act the words “ arms ” also 
includes “ fire arms.” That being so it seems to me obvious that 
the word “fire arma" as used in section 14 includes “ parts of fire 
arma," 

Section 4 clearly means that the whole includes the part and when 
the Act deals with a particular class of arms such as fire arms the 
section means that parts of fire arms are included in the word fire 
arms. The word “ fire arms" only means “ arms that are fred by 
means" of gun powder or other explosive.” 

(1) (1914) а1 С. L, J. 195. 
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If section 14 prohibits the possession of “ arms that are fired by 
means of gun powder or other explosive" then clearly having regard to 
section 4 the possession of parts of such arms are prohibited. 
That the possession of'parts of fire arms is prohibited by section 14 
was decided by this Court in the case of Ahmed Hossein v. Queen 
Empress(1). A similar view was also taken by the Court of the 
Judicial Commissioner for the Central Provinces ip the case of 
Emperor т. Dhan Singh (а). . 

In my opinion the learned Judge rightly convicted both the accu- 
sed ot belng in possession of fire arms in contravention of ‘section 
14 of the Act. The second charge against the accused was one of 
being in possession of fire arms in contravention of tbe provisions 
of section 14 in such a manner as to indicate an intention that such ` 
Act may not be known to any public servant. Under the provisions 
of section 20 of the Act this constitutes a different offence to that 
mentioned in section 19 (f). The only additional element necessary 
to constitute an offence under section 20 is that the possession should 
be in such manner as to indicate an intention that such act may not 
be known to any public servant, The evidence of concealment in 
the present case is clear and conclusive. The evidence proves that 
the two accused falsely representing themselves as medical students, ` 
took the house at Baranagore and that the accused Khagendra gave 
а false name. Further the door and windows of the house were 
kept closed and also a very important fact, the accused Khagendra 
was wanted by the Police and therefore would wish to conceal him- 
self and what he was doing. On this evidence an offence under 
section s0is proved against both the accused. The third charge 
against the accused was one of conspiring to manufacture or keep 
fire arms punishable under section 120B of the Indian Penal Code 
read with section 19 (a) of the Indian Arms Act The learned 
Judge has convicted both the accused of being parties to a con- 
spiracy both to manufacture and keep arms. The learned Judge 
however is clearly wrong in treating the keeping of arms as an 
offence under section r9 (a) of the Indian Arms Act. The offence 
ig keeping for sale not keeping only. Does then the evidence prove 
& conspiracy to manufacture arms? Now in cases of consplracy 
the agreement between the conspirators cannot generally be directly 
proved but only inferred from other facts proved in the case. The 
facts proved in this case leave no doubt that such a conspiracy to 


(1) (1900) I. L. R. 27 Calc. боз. (а) (1907) 3 N L R. 53. 
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manufacture arms existed belween the two accused, First, there 
ia the taking of the house. Next the finding of a considerable 
number of pieces of firearms on the premises. To what use were 
these articles to be put? Then there is the fact of the finding of 
the tools at the premises. The evidence also shows that there is 
reason to believe that work had actually been done to some 
of the portions of fire arms found at the search. From these facts 
the Court can and ought to infer that the two accused had conspired 
together to manufacture arms. Оп this charge the learned Judge 
sentenced each of the accused to undergo three years’ rigorous im- 
prisonment. That sentence however appears to be illegal. Sec- 
tion 120B of the Indian Penal Code provides that the accused in 
а case of criminal conspiracy shall be punished in the same manner 
as if he had abetted such offence. The learned Judge found that 
there was only a conspiracy to manufacture without an actual 
manufacture. The learned Judge has however sentenced the 
accused under the third charge on the footing that the punishment 
was provided for by section 109 of the Indian Penal Code. But 
_In that view the punishment for a conspirator is much more 
severe than the punishment: for an abettor. Section 120B provides 
that they shall be punished the same. The sentence on the accused 
on the third charge ought on the findings made by the learned Judge 
to have been imposed under section 120B of the Indian Penal Code 
and section 116 of the Indian Penal Code, Under these sections 
the maximum sentence that can be imposed on the accused under 
the third charge is one of nine months' rigorous imprisonment, I 
think we ought therefore to reduce the sentence pessed on each 
of the accused under the third charge to one of nine months' rigorous 
imprisonment. I see no reason to interfere with the sentences 
passed under the other two charges, The two appeals will therefore 
subjeclto the reducüon of the sentences passed under the third 
charge be dismissed. 

Beaohoroft, J.—I agree. As I was a member of the Bench 
which decided Revision Cases Nos. 1226 and 1227 of 1914 (1) it is 
perhaps sufficient to say that nothing that I have heard in argument 
in this case leads me to alter the opinion which I then formed as to 
the legality of trying together charges of conspiracy and of offences 
committed in carrying out the objects of the conspiracy. But it will 
be as well to indicate shortly the line of argument taken and the 

fallacy which underlies it. 


(1) Since reported. (1914) a1 C. L. J. 195. 
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Сатти. The argument was that the possession of fire arms ıs a totally 
. 1б distinct offence from the offence of conspiracy to manufacture aims 


И Ре Nath and as the offence of conspiracy is complete as soon as the persons 
v. conspiring have formed a common intention, the two offences cannot 
be said to have been committed in the same transaction. The fallacy 
Béackcroft, У. іп this argument is that it assumes that the transaction is complete 
mn as soon as an offence is committed, in other words, that the term . 
transaction is synonymous with the term “offence.” It is clear 
that, so long as the conspiracy continued, the transaction which 
began with the forming of the common intentlon continued, and 
the first two. offences charged were committed in the course of this 
transaction. | 
The punishment that may be awarded оп a conviction uuder вес- 
tion 120B seems to vary according as the offence has or has not 
been committed in consequence of the conspiracy, If an offence has 
been committed the punishment is provided by section 109 of the 
Indian Penal Code, if an offence" has not been committed punish- 
ment is limited to the extent provided by bection 116. Perhaps 
strictly speaking in the former case there should not be a conviction 
for conspiracy, but for abetment of the offence, for conspiracy 
followed by an act done to carry out the purpose of the consplraoy 
amounts to abetment. In the present case there has been по findas 
ing by the Judge, nor can it on the evidence be found as a fact that 
the offence was committed. The sentence that can be imposed is 
therefore that provided by section 116, 


Thé Emperor 


A. T. M. Appeals dismissed: sentence reduced. 
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Present: Lord Dunedin, Lord Shaw, Sir John Edge and 


Mr, Ameer Ali. 
P. C. JEHANGIR DADABHOY AND ANOTHER. 
v. 
1914 
w KAIKHURHRU КАУАЅНА AND OTHERS. 
Octeber, 19 


` (Appeal from the High Court of Fudicatue at Bombay). 
November 2 and 26. Will —Consiruction— Absolute gift—Haecutory gift owsr—Indian Succession Act 
i (X of 1865), Sec. 111. | 
The will of a Parsee testator provided that his two sons Palknjl and 
Jehangirji “are proprietors, balf and half, and in equal (shares) of bis whole 
estate ; that Pallonji, the elder, belng In a confused state of mind Jehangirji 
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the younger, was to manage the estate and both the heirs are to equally enjoy 
half and half alike the whole estate”, that i£. Pallonji, who had then no male 
issue, "gets a male issue, half of the estate 15 to be made over to him, on his 
attaining (his) full age”; that “if my son Pallonji does not get а son, my son 
Jehangirjl is to give away hls son as Pallonjl’s Palak (or his adopted son). АП 
the clauses of this will are applicable to the said adopted (зоп) Ifasonbe born 
of the body of Pallonji he (shall) on his attaining (his) full age be the ownsr of 
half share in the whole of the estate.” The testator’s two sons survived him, and 
after the death of Pallonjl, intestate and without leaving any male issue, Jehan- 
gir's son, as the Palak or adopted son of Pallonji, claimed that he was entitled 
under the will to succeed to the half of Pallonj! | 

Held, that one half of the estate conveyed by the testator vested in Pallonji 
a morte testatoris ; that the destination over to a son who should take upon 
attaining 21 years of age appeared to be language appropriate to the events of 
the death of Pallonji during the lifetime of the testator and of his having left a 
»on—the situation also belag provided for of that son being at that period of 
time under 21 ; and that when РаПопјі himself survived the testator. there wero 
no words In the will sufficient to cut down the rightof Pallonji to one half of 
the estate to a tenancy for life therein, or for a less period. 

Held, also, that even assuming that there was ап axeculory bequest to tho 
Palak son, the bequest was vold under section 111 of the Indian Succession Act. 


| Appeal from a judgment and decree of the High Court at Bombay 
(December 9, 1910) (Rao J. concurred іп by Batchelor J.) afürm- 
ing those of the Subordinate Judge of Thana (April 2, 1910). 

The question for determination in the appeal related io the con- 
struction of a will of one Dadabhoy Byramji, dated the 8th August 
1866. 'The material clauses of the will are given in the judgment 
of their Lordships. The testator died on the 21st August 1866, and 
in the following year his younger son Jehangirji obtained probate 
ofthe will. Jehangir managed the whole estate until the death of 
Pallonji in 1897, intestate and without leaving any male issue. The 
heirs of Pallonjl under the Parsee Intestate Succession Act (No XXI 
of 1865) claimed that they were entitled to the half-share of the 
testator’s estate which he absolutely took under the terms of the will 
on the death of the testator. On the other hand the second appell- 
ant Byramji, Pallonji's nephew and son of Jehangir, contended ix/er 
айа that as Palak or adopted son of Pallonji he succeeded under the 
will to his half-share. Both Courts in India held that on the death of 
the testator Pallonji took an absolute estate in one half share of the 
testator's estate, and that assuming that there was an executory be- 
quest to the second appellant as palak son, the bequest was void 
under seclion 111 of the Indian Succession Act. The Judgment of the 
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High Court (1) on the applicability of that section was as follows : 

“ Even assuming that there was an executory bequest to. Byramjt 
as a palak son, the bequest would be void under section тут of the 
Indian Succession Act. The bequest to the palak son is to take 
effect on the happening of an uncertain event, namely, if no son 
was born to Pallonji. No time is mentioned in the will for the oc- 
currence of this event. The bequest would therefore be void, unless 
such event happened before the period of the payment or distributton 
of the fund bequeathed. So long as Pallonji was alive there was a 
possibility of hls having male issue, and until hig death without 
male issue there was no chance of Byramji becoming a palak son. 
It follows, therefore, that the event, on the happening of whicb the 
legacy to Byramji was to take effect, did not occur before the tes- 
tator's death, which would ordinarily be the period of payment or 
distribution of the fund ‘bequeathed. But Mr. Shah relies on 
Edwards v. Edwards (2), and O'Mahoney у. Burdell (3, and con- 
tends that Ње period of distribution. in the present case would be 
either the time when the natural born son of Pallonji came of age, or 
the death of Pallonji when Byramji was made his Palak son. But it is 
to be observed that according to the second rule laid down in 


- Edwards v. Edwards (2) relating to executory bequests, such as we 


are considering in the present case, which was afterwards affirmed 
by the House of Lorcs in O' Mahoney у. Burdett, (3) the event on 
which the gift over is to take effect may happen at any time either 
before or after the testator's death. This rule is not adopted by the 
Indian Legislature in section 11: of the Indian Succession Act, 
according to which the contingency must occur before the period 
of distribution. Mr. Shah contends that in the present case the 
period of distribution should be taken to be the time of Pallonji's 
death ; he says that though Byramji was in fact given as palak on the 
3rd day afler Pallonji’s death, his rights relate back to the date of 
Pallonji’s death. No authority is clted in support of this proposition, 
and none can be found. Iam of opinion that in this case the period 
of distribution should be taken to be the death of the testator. See 
Narendra Nath Strcar v. Kamalbasini Dasi (4) where their Lordships 
of the Privy Council observe: ‘To search und sift the heaps of 
cases on wills which cumber our English Law Reporisin order 
to understand and interpret wills of people speaking a different 
tongue, trained in different habita of thought, und brought up under 


(1) (1910) 13 Bom. L. R, 141 (152). (а) (1852) 15 Beav. 157. 
б) (i874) U R7 'H I. C. 98A. — (4) (1896) PLA R. a5 Cale, 563: 
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different conditions of life, seems almost absurd. In the Subor inate 
Courts of India such a practice, H permitted, would encourage litiga- ees 

tion and lead to idle and endless argument. ‘he Indian Legislature 1514, 

may well have thought it better in certain cases to exclude all соп:го- Jehangir Dadabhoy 
* versy by positive enactment. Atany rate in regard to contingent or Kaikboshru 
executory bequests the Indian Succession Act, 1865 has laid down a === 
bard and fast rule, which may be applied, wherever itis applicable, 

without speculating on the intention of the testator." 


ь 


І, therefore, hold that even assuming that there was a gift to 
Byramji as а palak son, it would be void under section r11 of the 
Indian Succession Асі’ 


For a full report of the case before the High Court see Fehaagir 
Daaabhai v. Kaikhushru Kavasha (1). 


From the judgment of the High Court the defendants appealed to 
His Majesty in Council. ` 


De Gruyther, K., C. and A. Miller, for the Appellants, on the 
question of the construction of Indian Wills, referred to Chunilal 
Parvatishankar v. Bai Samrath (2); Narasimha v. Parthasarathy (3); 
and Hancomanpersau | Ponday v. Mussuma! Babooee Munraj Koon- 
weree (4). The testator’s intention was that his property should remain 
in the family. For that reason he gave his daughter nothing, and 
made a gift over to Pallonji's natural son in the absence of such a son 
to his palak son, who was Jehangir's natural son. ‘The construction 
of the Courts below defeated the testator's intention as his property 
would go outside the family, Section rrr of the Indian Succession 
Act, which was relied upon by the Courts in India, was a reproduction 
of the rule in Edwards v. Edwards (5), which was not approved of in 
Q' Mahoney v. Burdett (6) on the authority of which case it was sub- 
mitted that the gift over was to take place whether Pallonji died dur- 
ing or after the testator's life time. The suggested construction was 
adopted in Chunilal Parvatishankar v. Bai Samrath (a), where the 
last two cases cited were considered. 


(Lord Dunedin : referred to Morendra Nath Sircar v. Kamal- 
banni Dasi (7), which was against the contention put forward). 


(1) (1910) 13 Bom. 1. R. 141. (а) (1914 I. L, R. 38 Bom, 329 
(3) (1913) I-L. R, 37 Mad, 199 (221). - 
(4) (1856) 6. М I. A. 393 (141). (5) (1852) 15 Beav. 357. 


(6) (1874) L. R. ; H. L, C. 388. 
(7 (1896) L. R. 23 I. A, 18; I. L. К. ag Cale. 563. 
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Counsel distinguished that case, and further referred to Jarman 
on Wills, 6th ed. рр 452 and 2209, рага, 7. | 


The respondents claimed the property as the heirs of Pallonji 
but their claim as regards the moveables was barred under Art, 120 
of the Indian Limitation Act, 1877: Mahoned Аша! Ali v. 
Mussumai Hasin Dass (1). 

Sir Robert Finlay, К. C, and Lowndes, for the Respondents, 
contended that under the will there was no gift over to the pulak son 
of Pallonji, But even assuming that there was such a gift, it was 
void under Section тїт of the Indian Succession Act, as Pallonji 
survived the testator. That section applied to all properties, whether 
moveable or immoveable, and -to all contingent bequests, whether 
substituted or not. Reference was made to Sreemuthy Soorjeemoney 
Dossee v. Denobundeo Mullick (3), und Mayne’s Hindu Law, yth ed., 
р. 557, para 420. 

De Gruyther К. O., replied. 

The judgment of their Lordships was delivered by. 


Lord Shaw :—This is an appeal from a decree of the High 
Court of Judicature at Bombay, dated the gth December туо The 
High Court affirmed a decree of the Subordinate Judge of Thana, 
dated the and April 19ro. 

The case has reference to the construction of a will executed by 
one Dadabhoy Byramji on 8th August 1866. Ву this will the testator 
narrated that of his three sons then living he has given one in adoption 
to а paternal uncle. His othertwo sons were named Pallonji and 
Jehangirji. The material portions of the will disposing of the “estate” 
are these : — i И 

“The said two sons are proprietors, half and half alike, and in 
equal (shares), of my whole ‘estate,’ outstandings, debts, title, and 
interest. .. Both the heirs are to take care of the said ‘estate’ and look 
after {t, and both the heirs living together, are duly to enjoy the 
balance which may remain after payment-of the Sarkar'a assessment. 

. In this my testamentary writing, I the testator have appointed 
my two sons as (my) heirs.” А 

The will then states that РаПопјі, the elder, а man then of about 
39 years of age, was in a confused state of mind, and that the other . 
son Jehangirjl was accordingly entrusted with the management of the 
“estate” “by his true and pure integrity, and both the heirs are to ` 


(1) (1893) І. R. 20. ILA 155; I. L, В. a1 Calc. 157. 
(9) (1862) 9 M. I, A. таз, 
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mortgage-deed of the roth August 1886, and acknowledged the 
receipt by them of the mortgage money, Rs. 7,000, and’ thereupen 
the Sub-Registrar registered the mortgage-deed. 


It was contended on behalf of the appellant here that it might be 
presumed the mortgage deeds had been presented for registration by 
the mortgagors who had executed the deeds, and who attended be- 
fore the Sub-Registrar.: It is, however, obvious that the mortgagors 
had attended at the office of the Sub-Registrar to admit that they had 
executed the deeds and not to present them for registration, and that 
they did not present them for registration. The mortgagors attended 
to enable the Sub-Registrar to comply with sections 34 and 35 of 
Act II, of 1877 by satisfying himself that they had executed the 
deeds. In the one case the deed was presented for registration by 
Natthu Mall, an agent of the mortgagee, and in the other case the 
deed was presented for registration by llahi Bakhsh, another agent 
of the mortgagee, and in neither case did the agent hold such à 


power-of-attorney as was necessary to enable a valid registration to 
be made. 2 


It was decided, and as thelr Lordships considered-correctly, by Sir 
John Stanley, C. J., and Sir George Knox, J., in 1906 in Jshrt 
Prasad v Baijnath and others (1) that the terms of sections 32 and 33 
Act III of 1877 are Imperative, and that a presentation of a docu- 
ment for registration by an agent, in that case the agent of-a vendee 
of immovable property who has not been duly authorised in accor- 
dance with those sections, does not give to the registering officer the 
indispensable foundation of his authority to register the document. 
As those learned Judges said :— 

“His (the Sub-Registrar's) jurisdiction only comes into force if and when а 
document із presented to him in accordance with law." 

‘These learned Judges also rightly decided in the same cas? that 
the fact that the Sub-Registrar had summoned before him the execu. 
tant of the deed, who was the vendor, and had obtained his consent 
to the registration of the deed, did not give the Sub-Registrar juris- 
diction to register It, and that the omission of the Registering Officer 

. to notice that the power-of-attorney under which the agent had pre- 
gented the sale deed for registration had not been executed or auth- 
enticated in accordance with secflon 33 of Act Ш of 1877 could 
not be regarded as a defecs in procedure within the meaning of 
section 87 of that Act. 


(1) (1906) I. L R. 28 All. 707. 
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Although the facts in these consolidated appeals are nof the 
same as were the facts in A/wjiinnnissa and others у. Abdul Rahim 
and Abdul Asis (1), their Lordships consider that the principle which 
this Board applied In that case is applicable here. That principle, 
in thelr Lordships’ opinion, is that a Registrar or Sub-Registrar 
under Act IIT of 1877 has no jurisdiction to register a document 
unless he is moved to do so by a person who has executed or claims 
under it, or by the representative or assign of such person, or by 
an agent of such person, representative or assign, duly authorised by 
a power-of-attorney executed and authenticated in manner prescribed 
in section 33 of that Act. It is obvious that executants of a deed 
who attend a Registrar or Sub-Registrar merely to admit that they 
have executed it cannot be treated, for the purposes of section 32 of 
Act Ш of 1877, as presenting the deed for registration. They no 
doubt would be assenting to the registration, but that would noi be 
sufficient to give the Registrar jurisdiction. 

One object of sections 32, 33, 34 and 35 of Act Ш of 1877 was 
to make it diffioult for persons to commit frauds by means of regis- 
tration under the Act, 

It is the duty of Courts in India not to allow the imperative pro- 
visions of the Act to be defeated when, as in this case, it is proved 
that an agent who presented a document for registration had not 
been duly authorised in the manner prescribed. by the Act to present 
It. 

These appeals fail, and their Lordahips will humbly advise His 
Majesty that the appeals should be dismissed. The appellant must 


. pay the costs of these appeals. 


Ranken, Ford, Ford and Chester.—Solicitors for the Appellants. 
T. L. Wilton & Co.,—Solicitors for the Respondents, 
J. M. P, 


Appeals dismissed, 
(1) (1900) L. К. 281. A 15, | 
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Present: Lord Dunedin, Lord Shaw, Sir Yohn Edge and 
|. Mr. Ameer Ali. 
HARI KISHEN BHAGAT AND OTHERS 
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HARI KISHEN BHAGAT лир OTHERS 
9. 
BAJRUNG SAHAI SINGH AND OTHYRS. 


[CONSOLIDATED APPEALS FROM THE Hien COURT oy JUDICATURE 
AT Fort WiLLiM IN Beneat.] 


Hindu Law—~ Alienation by a Hindu widom— Legal necessity—Onus Probandi— 
Consent of reversioners—~Attestation by nearest contingent reversioner— 
Evidence of consent. 

Tobe valid as against tho reversioners, or to affect their reversionary 
rights, a charge created by a Hindu widow or an alienation effected by her 
can be supported only by proof aliunde that such debt was contracted or 
alienation was made for valld and legal necessity, and the омиз uf establishing 
such necessity rests heavily on the person who claims the benefit of transac- 
tions with a Hindu widow or other females taking similar estates, 

The requirement of the law as to valid and legal necessity may, however, 
be fulfilled by proving the consent or concurrence of the reversioners to or 
in the transactions. But the mere attestation by a relative even though he 
might be the sole contingent reversioner, does not necessarily import coa- 
currence. 

When such a stringent equity as arises out of an alleged consent by the 
reversloners із sought to be enforced against them, such consent shou'd: not 
be inferred from ambiguous acts or be supported by dubious oral testimony, 
but, must be established by positive evidence that upon an intelligent under- 
standing of the nature of the dealings they concurred In binding their interests. 

The kindred in such case must generally moan all those who are likely te 
be Interested In disputing the transaction, or at all évents there should be 
such a concurrence of the members of tho family as suffices to raise a pre- 
sumption that the transaction was a fair one and one justified by Hindu law. 

Raj Lukhee Dabea v. Gokool.Chunder Chowdhry (1) followed. 

Fiwan Singh v. Misri Lal (2) referred to. 

Consolidated Appeals from two decrees of the High Court (3) at 
Calcutta (February 11, 1909), affirming two decrees of the Court 
of the Subordinate Judge of Monghyr, (June 22, 1996.) 


1895) L. R. 23 1, A. 1; 1. L. R 18 All, 146. 
(1909) 9 C. Le J. 453 
1 


б) (боз 13 M. I. А. 209 (228). 
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Two sults, in which these decrees were made, were instituted 
by the respondents Bajrung Sahai Singh, and Kashi Pershad Singh 
апа Ram Pershad Singh, for the recovery of their respective shares 
аз the reveislonary helrs of one Shyamal Singh, deceased, whose 
widow had alienated the same, Both Courts in India decreed the 
sults holding that there was nelther valid and legal necessity ‘for 
the allenation challenged, nor were they proved to have ‘been ‘made 
with the consent of the reversioners to make them binding on them. 
The defendants then brought the present appeals 

Dunne, for the Appellants: Where there is consent of the 
reversioners, the transaction by a Hindu widow is binding on them, 
and the question whether there is legal necessity or otherwise is 
immaterial When such consent is once proved, there is presumption 
that the transaction ів а falr опе, and unless those [seeking to, set 
aside the transaction show that there was fraud or something else 
that would vitiate the transaction, the transaction in question would 
stand: Raj Lwkhee Dabed v. Gokool Chunder Chowdhry (1) and 
The Collector of Masulipatam v. Cavaly Vencata Narrainapah (з). 
Such consent may be given subsequently to make the transaction 
binding: Bajrangi Singh v. Manokarnika Baksh Singh (3). 

[Lord Dunedin referred to Muirhead v. Muirhead (4) 1 and 

[Lord Shaw referred to Sham Sunder Lal v. Achhan Kunwar (5)]. 

The High Court has, however, held that this doctrine of consent 
applies only in the case of a sale by a Hindu widow, and that it 
does nat apply where ‘she gives a mortgage, for in the latter case 
she does not surrender the whole of her interest and consequently 
there is no acceleration. But the decision in this case is not 
followed іп Debi Prosad Chowdhry v. Golap Bhagat (6) where a 
Full Bench hag ruled that this doctrine of consent applies also in 
the case of a mortgage by a Hindu widow. If is submitted that 
the evidence establishes that there was such consent in respect of 
both mortgages, the first of which is attested by the sole oontingent 
reversloner, and the second, though not attested by him, is given 
with the approval of one of his sons and other reversioners to pay 
off the interest on the first mortgage. 

. Lowndes, for the Respondents : 


6 о) 1g M. 1. А. 209 (228). 
R 
R. 


‚1. А. 500 (551). 
(3) (1 ‚А. 

1$ (т 

5) (1 
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[Lord Duwepin, asked Counsel to deal with the first mortgage 

only.] f 

` The doctrine of acceleration applies when the widow makes an 
aut and out conveyance to the next reversioner: Bekari Lal v. 
Madho Lal Ahir Gyawal (0). It is therefore clear that it does not 
apply where the widow gives only a mortgage, The doctrine of 
surrender has been recognised as the basis of the validity of an 
out and out sale by & widow with the reversioners’ consent, and 
it 1з, therefore, submitted that a mortgage by widow even with the 
consent of the reversioners would not be binding on them. 

Further, mere attestation by a reversioner is not sufficient to make 
the transaction binding on him: Raj Lukke Dabea v. Gokool 
Chunder Chowdhry (3). The consent ‘must be of all the kindred 
of the deceased husband and in order to raise the presumption 
arising from the reversioner's consent it must be established that 
such consent was given with a knowledge of the effect of what they 
were doing and that there was an intelligent intentlon to consent 
to such effect: Fiwan Singh v. Misri Lal (3) and Sham Sunder 
Lal v. Achhan Kunwar (4) But in this case there is no evidence 
to show that there was such consent, Moreover, what was sold 
under the mortgage decree was the right, ttle and interest of the 
mortgagor, that is, the estate of the widow. Counsel was stopped. . 

Duane, replied. 

The judgment of their Lordships was delivered by 


Mr. Ameer Ali,—The question for determination in. these 
appeals relates to the validity, as against the reversioners, of certain 
sales held in execution of decrees obtained on mortgages effected 
by a Hindu widow, who had succeeded to her husband’s estate 
on his death without leaving any issue, Shyamal Singh, the husband, 
died in 1842, and the widow, Dulhin Nawab Kumari, held. the pro- 
pertles which form the subject of the present litigation until the 
transactions the validity of which is challenged in these suits. 

The first mortgage was executed by Nawab Kumari in favour 
of the defendant, appellant, on the 36th of November 1877 in respect 
of three of the properties in her possession. On -the 11th of 
July 1883 she mortgaged the rest of the properties to -Bhagat for 
a further loan, and in 1889 she-gave him what is usually called 


(1) (1 P Rer M анна 
же M.I 

(3) (1 PR R. Tw du 18 146. 

(4) SOEN К. 25 I. А. 183, (189); LLR аї All. 71 (80) 
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in India а fioca Pol/a& of the shares of Shyamal. Singh in all the 
mourahs save one. Under this usufructuary lease the defendant 
obtained possession of the shares covered by it. 

In 1893 Bhagat brought a sult against Nawab Kumari on the 
mortgage of 1877 and in execution of the decree on that bond 
purchased the three properties to which it related. In 1897 he 
obtained & decree on the bond of 1883, in execution of which he 
himself purchased again the remaining properties held by the 
widow. He thus obtained possession of all the shares in the 
different villages which Nawab Kumari had inherited from her 
husband for a widow’s estate. \ 

Nawab Kumari died in r900, and the plaintiffs, who аге Shyamal 
Singh's brothers’ sons, and whose reversionary right to his estate, 
though questioned in the first Court, is not disputed now, brought 
the present suits to recover possession of the properties held by 
Bhagat under the execution sales of 1893 and 1897, their main 
contention being that neither the mortgages executed by Nawab 
Kumari nor the sales thereunder affected more than her interest 
which ceased on her death. 

Hari Kishen Bhagat is the principal defendant, but his sons have 
béen Impleaded in both actions, as they are joint in estate fand 
liv.ng in commensality with him, and are, therefore, necessary 
parties. 

The main defence to the plaintiffs’ claims was that the mortgages 
Were effected by the widow for valid and legal necessity under the 
Hindu Jaw, and, further, that they were concurred in by the 
reversioners, and that consequently the defendants by virtue of the 
sales In question acquired; the Interests of the widow as well as 
theirs, It is to be remarked that in neither of the mortgage suits 
were the reversioners made partieg. 

At the time when the bond of 1877 was executed the nearest 
reversioner to Shyamal Singh was his sole surviving brother, 
Raghubir Singh. After him вой Raghubir’s sons, of whom there 
were several, and the sons of two other brothers, Bhupal and Jagrup, 
who were dead at the time. Among these nephews of Shyamal 
Singh the names of Behary, the only son of Bhupal, and of Bajrung 
Sahai, a son of Jagrup and a plaintiff in one of the present actions, 
should be particularly mentioned, as they figure in the transactions 
in question. ' | 

In the instrument of 1877 the name of the widow is written by 
Bajrung Sahai Singh. He also appears to have purchased the 
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stamp paper on which the bond is inscrib3d, Among the пече 
to the document аге Raghubir and Behary. 


- The name of the widow in the mortgage of 1883. &ppears to be 
writen by Behar Singh, and one ofthe witnesses to this bond is 
Bajrung Sabai. On the lease of 1889 Nawab Kumari’s name із 
written by Modenarain, a son of Raghubir, and the witnesses are 
Ram Pershad, another son of Raghubir, Bishan Pershad, one of 
'the ons of Behary, and Bajrung Sahal, who also appears to have 
identified the lady to the registrar. Both the Courts in India have 
found that so far asthe ficca potah of 1889 is concerned, the debt 
contracted thereunder has been satisfied out of the usufruct of the 
properties covered by the lease. 


The points for determination In these appeals depend on the 
transactions of 1877 aal 1382 respectively. The law relating to 
the dealings of a Hindu widow with her husband's estate which 
devolves on her in default of Issue is now too well settled to need 
a prolonged consideration. To be valid as against the reversioners, 
or to affect thsir reversionary rights, а charge created by a Hindu 
widow or an alienation effected by her can be supported only by 
proof alíumde that such debt was contracted or such alienation was 
made for valid and legal necessity, and the onus of establishing 
such necessity rests heavily on the person who claims the benefit 
of transactions with a Hindu widow or other females taking similar 
estates, The requirement of the law may, however, be fulfilled by 
proving the consent or concurrence of the reversioners to or in the 
transactions. 


In the present cases ths trial Judge in a careful and well-con- 
sidered judgment held that the defendants had failed to prove any 
valid and legal necessity for the mortgages executed by the. widow. 
This view has been affirmed on appeal by the High Court of Calcutta, 
and there being thus a concurrent finding of fact by the two Courts 
in India, that subject ls now out of the region of discussion. Both 
the Courts have further held in effect that the part taken by the 
reversioners with respect to the transactions in question did not 
amount to a consent to bind their interesta. In view of the facts 
and circumstances of the case, their Lordships have no hesitaflon 
in expressing their concurrence with the conclusion at which the 
Courts in India have arrived. The іа! Judge has carefully 
examined the phraseology of the two instruments, and he is of 
opinion that their language is fully consistent with the fact that the 
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.interest of the widow alone was intended to be charged. Nor Is 


there anything to show that the reversioners who helped her to 
raise the loans, understood it otherwise. There is no evidence that 
they benefited from the transactions, or that so far as they were 
concerned there was any need forthe mortgages. Their Lordships 
think that when а “stringent equity,” to use Lord Hobhouse’s ex- 
pression in the course of the argument in Fiwan Singh v. Misri 
Lall (1), arising out of an alleged consent by the reversioners is 
sought to be enforced agalnst them, such consent must be established 
by positive evidence that upon an intelligent understanding of the 
nature of the dealings they concurred in binding thelr interests; and- 
that such consent should not be inferred from ambiguous acts or: 
be supported by dubious oral testimony Puck as appears to have 
been relied upon in this case. 

In Raj Lwkhe Debea v. Goóhool Chunder Chowdhry (a), this 
Board refused to affirm the proposition that mere attestation by a 
relative necessarily imports concurrence, and they added that when 
the consent of the husband’s kindred is relled upon for the validity 
of allenations effected by the widow “ the kindred in such case must 
generally mean all those’ who are likely to bé interésted in disputing 
the transaction, At all events there should be such а concurrence. 
of the members of the family as suffices to raise a presumption that 
the transaction was a fair one and one justified by Hindu law.” The 
observations of the Board in that саве seem"to thelr Lordships to 
apply with particular force to the facts of the present case. 

On the whole, their Lordships are of opinion that the judgments 
appealed from are right and ought to be affirmed, and that these 
appeals ought to be dismissed with costs. And they will humbly 
advise His Majesty accordingly. 

Т. Г. Wilson & Со. :—Solicitors for the Appellants. 

Theodore Bell & Со. =н for the Respondents. 


jo MP. . - Appeal dismissed. 
(1) (1895) І. В. 23, I. A. т. (а) (1869) 13 M. I. А. 228. 
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Present: Lord Dunedin, Lord Shaw, Sir John Bdge and 
Mr. Ameer Als,’ | 
MAHOMED MUSA AND OTHERS. 
v. 
AGHORE KUMAR GANGULI AND OTHERS. 
APPEAL FROM THE Hien Couer or jupnrcarURE aT Fort WiLLIjM 
IN BENGAL. - 
Contract— Want of legal formalities—Locus penitent, Nea of—Act of parties 
founded on incomplete bargain—Rei interventus—Egwity. 

Equity will not fall to support a transaction clothed imperfectly in those ‘egal 
forms to which finality attaches after the bargain has been acted upon. 

Where parties stand upon nothing but an engagement which is not final or 
complete, there is a locus penitentia, that is, a power of resisting from an in. 
complete engagement, from an unaccepted offer, from a mutual contract to 
which all have not assented, from an obligation to which writing is requisite, 

and had not yet been adhibited In an authentic shape. But where the actings 
and conduct of parties are founded on, then in all such cases rei interventus 
raises a personal exception, which excludes the plea of locus penitenta, It is 
inferred from any proceedings, not unimportant, on the part of the obligee, 
known to and permitted by the obligor to take place on the falth of the contract 
as if it were perfect ; provided they are unequivocally referable to the contract 
and productive of alteration of circumstances, loss or inconvenience, though not 
irretrievable. 

Appeal from а judgment and decree of the High Court at 
Calcutta (June 16, 1909) (1) reversing those of the Court of the 
Second Subordinate Judge of the 14 Pergunnahs (August 31, 1908). 

'l'he suit in which those decrees were passed was instituted by the 
appellants to redeem two mortgages, dated the 2and July 1848 and 

the 4th April 1871, respectively. The Subordinate judge decreed 
the suit, but on appeal the High Court dismissed it, holding that the 
mortgages in question were extinguished by an agreement of com- 


promise, dated the 26th November 1873, which had been acted проп: 


by the parties, and that the right to redeem was therefore extinguished, 
The plaintiffs thereupon appealed to His Majesty Іа council - 

De Gruyther K. О., (Dube with him) for the Appellants: The 
compromise of 1873 dealt with matters extraneous to the subject- 
matter of the suit, and consequently in so far as it related to the 
title to the mortgaged properties it being unregistered was ineffectual 
to pass any title thereto: — Praxa] Annee v. Lakshme Annee (2) and 
Gurdto Singh v. Chandrika Singh (3). The execution of the compro- 
mise decree is barred by limitation. 


m (1909) 11 C. L E 155 
(а (у L R.26 |. А. 101; I. L. R. 22 Mad. 508. 
(3) (1907) I. L. К. 56 Calc. 193; 5 C.L. J 611. 
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No conveyances have been executed as intended, and no title has 
therefore passed. A document affecting the rights of the partles - 
under the mortgage required registration, and oral evidenoe to show 
that the morgagor had lost the right to redeem is inadmissible : See 
Evidence Aot, Sec. 92, proviso (4). The conduct of the mortgagor 
would not pass title, and no acquiescence by the mortgagor not 
amounting to release of the equity of redemption will ber a suit for 
redemption : KAieraymal v. Daim (1). 


Upjon, К, C., (Dunne with him,) for the respondents : 

(Lord Dunedin: Assuming that the compromise decree does not 
get rid of thé necessity of registering, what will be the effect in 
equity of the acts of the parties on the transaction ? ) 

The acts of the parties founded on the contract of 1873, would 
get over the difficulty of proving the contract which would otherwise 
exist for want of registration: Madison v. Alderson (2) and Rose v. 
Wasaon (3). The evidence of the verbal bargain is contained in the 
deposition of the lady given In a suit in 1875, 

[Lord Dunedin : S. 92 (4) of the Evidence Act excludes evidence 
of an oral agreement to rescind or modify a registered mortgage.] 

The contract here neither modifies nor rescinds the registered 
mortgage, but it passes on the mortgaged’ properties to the 
mortgagees, and when such properties are passed on under the 
contract, there is nothing that varies, adds to or subtracta from the 
mortgage. Section 93 (4) of the Evidence Act does not apply. 
The bargain bas been acted upon for 35 years. Counsel was 
stopped. 

The judgment of theif Lordships was delivered by 

Lord Shaw .—This is an appeal from а judgment and decree 


. of the High Court of Judicature at Fort William in Bengal, dated the 


16th June 1909. That judgment was pronounced upon and reversed 
a judgment and decree of the Second Subordinate Judge of the 
34-Pergunnahs dated the 31st August 1908. 

The object of the suit is for the redemption of two mortgages 
dated sand July 1848 and 4th April 1871. The defence which has 
been sustained [s that the right to redeem was extinguished many 
years ago, in circumstances which will now be mentioned. 


(1) (1904) L. R. ga I. A, 49; 1. L, R. 32 Calc. 296, 1 C. L. J] 584. 
(2) (1883) L. R. 8 A. C. 467, (474-5) 
(3) (1864) 10 H. L C. 672. 


VoL; XXL] PRIVY COUNCIL. 


Many of the facts of the case are comprised in a .chapter which ` 


may be said to have definitely closed in the year 1873; and it is 
accordingly unnecessary to narrate them in detail, After the 1848 
mortgage was granted by one Faslul Karim, hig wife Khodajanessa 
obtained from him a conveyance of her husband's zemindary as a 
gift In lieu of dower. This occurred in 1850. In 1851 she began 
proceedings for redemption of the mortgaged properties, Many and 
various legal steps took place in that decade, and from at least the 
year 1863 no record remains of any proceedings in the suit. It Is 
admitted that no useful light can now be thrown upon that litigation, 
—which, іп any view, appears never to have been determined. 


In 1870 a certain agreement was executed by Khodajanessa 
Begum and three sons of опе Ram Chund Mukerji in reference to 
the 1848 mortgage. A sum was fixed as the principal due and 
another sum as interest due, and arrangements were made for 
payment by yearly instalments and for management of the property 
and the like. 

On 4th April 1871 the second mortgage was granted. In 1873 
differences, however, arose between Khodajanessa and the 
mortgagees, and a suit was brought by Ram Chund Makerji’s 
three sons to enforce against her the agreement come to. This suit 
was compromised. On 26th November 1873 Khodajanessa entered 
into a rasixama, or agreement of compromise, which rasinama was 
signed by the plaintiffs, What happened under it may be expressed 
in Khodajanessa's own words in evidence given by her In a litigation 


in 1875, and printed on the record. In that suit on 30th April. she 


testified as follows:— 


* The suit in the 24-Pergunnahs Court was ‘settled and a 
solenama executed by the three brothers, a deed of compromise, 
what is termed a Rasinama and Safsama. On my agreeing to 
execute a conveyance ofthe ra annas share to the three brothers, 
it was settled. The three brothers and myself all agreed and made 
the settlement. I spoke to all the three brothers on the subject of 
that settlement.” 


The rasinama contains a full narrative of the transactions with 
the property mortgaged, and of the financial embarrassments which 
had occurred. It appeared, as was the fact, that after the death 
of the putnidar of the property the realisation of the rents had come 
under the charge of the Court of Wards. And the true point, 
so far as the present litigation is concerned, of the rasinama was 
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this, that it was arranged that from the year 1874 onwards the 
realisation of malikkana profits should be as follows :—-To the 
plaintiffs in that case and Arun Prokash Ganguly “ the жайлана 
profits in respect of 12 annas, 7 gundas, 2 karas, 1 kag share and the 
Collectorate revenue both amounting to Rs. 37,386-7-10 as per 
account given above, and Г shall realise the profits in respect of the 
remaining 3 annas, r2 gundas, 1 kara, 3 kags share and the Collec- 
torate revenue both amounting to Rs. 8,013-8-10 kist by kist accord 
ing to the terms of the kabuliyat.” "The other parties named were to 
get their names registered in the  Collectorate. "These parties, 
it may be mentioned, had expressly “consented to such arrange- 
ment and released the said taluks and all the properties covered by 
the mortgage deed to me free from the liability for the debt." 

‘Tt is impossible to read this rasisama without concluding that the 
mortgage debts were to be thenceforward for ever extinguished, 
that the property itself was to be divided among the parties in 
specific shares, und that with regard to one share—set forth as 
3 annas, 12 guodas,1 kara and 3 kags—it was to become and be 
dealt with by Khodajanessa as her separate property disburdened 
of debt. The remainder of the 16 annas was also to be similarly 
and separately owned and enjoyed. 

. The concluding prayer of the rasinama was :— 
“That the Court may be pleated to decide the suit declaring 
that the plaintiffs shall get the amount claimed to their satisfaction 
in the manner stated above.’’ 


The rasinama was accordingly produced to the Court, which 
pronounced upon it as follows :— 


“ It is, therefore, ordered that the suit be decided in pursuance 


of the terma of the ашина and that Ше sult be struck off from the 
list of pending cases.’ 


The point which is made against giving effect to this compromise 
is that a | conveyance was not made by Kholajanessa in completion 
of tt the contract of purchase narrated in .the rasimama. This is true. 
But no written conveyance by the Law of India was at the. date of 


that transaction necessary, the Transfer of Property Act not being 
passed until the year 1883, ` 


But even if a transfer in writing had from a conveyanclug point 
of view been omitted, or if some other formal defect had occurred, 
their Lordships are of opinion that this would have been unavailing 
to the zppellants in the attempt made in the present suit to redeem 
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the mortgages. For the points against opening up the transaction Q) ber P.C. 


are manifold, and are in their, Lordships’ -opinion conclusive. · The 
compromise has been acted upon by all the parties to it, and by their 
successors in title from that date to this. The sult was dropped, 
' the division of shares of the property was made, and it may be seid 
generally that from its date until the date of Khodajanesaa's death 
in the year 1890, and, indeed, from that date until the present time, 
the property has been managed upon the footing of that division, 
ofthe extinction of the mortgage debts, of the division of the 
disburdened proprietary Interests in the shares set forth in the 
compromise, and of the receipt and enjoyment of rents ‘and profits 
accordingly. The detail need not be given. i Е 

As to Khodajanesss herself, her own vlew'is set forth in her 
evidence as already given. A striking Instance of her approbatory 
acting, or homologation, may be mentioned. In the same year, 1875, 
she executed a mortgage for her own 3 annas share, and in this deed 
she recites at length the whole transactions, the separation into 
shares and so forth. AN 

Transactions of mortgage, sale, &c., have been also carried- out 
bythe other sharers with reference to their properties. And, in 
short, it may be said that for a репой ої between 30 and до years 
prior to the initlation of this suit the rights of all parties have been 
dealt with precisely upon the same footing as if Khodajanessa had 
made an express conveyance parting with the equity of redemptlon, 
and transferring allotted shares of the property itself to the 
mortgagees, and reserving one share to herself. 


In these circumstances their Lordships are of opinion that the 
proposition that the equity of redemption still remains with the 
representatives of Khodajanessa cannot be maintained. Even if the 
rasinama itself was insufficient, yet in their Lordships’ view the 
decree of the Court, to the sufficiency of which an objection was 
taken in argument—was obtained upon one footing, and one footing 
alone, is., that the partles to the suit had in fact arranged their 
rights in the property in terms of the compromise. · 


Their Lordships, in view of the argument strongly pressed upon 
them, think It right further to say that even although the rasizama 
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To use language common from very early times in Scotland, and 
highly approved in the case of Maddison v. Alderson (1) in the 
House of Lords, it is no doubt true that there ів a locus penilentice, 
that is, “a power of reslling from an Incomplete engagement, from 
an unaccepted offér, from a mutual contract to which all have not ' 
assented, from ап obligation to which writing is requisite, and has not 
yet been adhibited in an authentic shape," This із: Ње situation 
where the partles stand upon nothing but an engagement which is not 
final or complete. But where the actings an d conduct of parties are 
founded on, then in all such cases, to use the language of Professor 
Bell in his Principles, section 26, “rei inferven/us raises а personal 
exception, which excludes the plea of locws penitentia. It 
is inferred from any proceedings, not unimportant, on the part 
of the obligee, known to and permitted by the obligor to take 
place on the faith of the contract, as If it were perfect; 
provided they are unequivocably referable to the contract and 
productive of alteration of circumstances, losa or inconvenience, 
though not irretrievable." 


Thelr Lordships do not think that there-is anything either in the 
law of India or of England inconsistent with it, but, upon the 
contrary, that these laws follow the same rule. ‘In a suit, said 
Lord Selborne in Maddisos у. Alderson (x)—fouuded on such part- 
performance (and the part-performance referred to was that of a 
: parol contract concerning land) the defendant is really “ charged " 
j upon the equities resulting from the acts done in execution of the 
contract, and not (within the meaning of the Statute of Frauds) 
upon the contract itself. If such equities were excluded, injustice of 
a kind which the statute cannot be thought to have had in contempla- 
tlon would follow. The Lord Chancellor then enumerates a series 
of acts referable to the parol contract, and he adds, “ the matter has 
advanced beyond the stage of contract; and the equities which 
arise out of the stage which it has reached cannot be administered 
unless the contract is regarded." Many authorities are cited in 
support of these propositions from English and Scotch law, and no 
\countenance is given to the proposition that equity will fail to 
upport a transaction clothed imperfectly in those legal forms to 
"jwhich finality attaches after the bargain has been acted upon. From. 
these authorities one dictum quoted by Lord Selborne from Sir John 
Strange (1 Vesey Senior 441) may be here repeated: “if confessed 


; (07 (188g) 8 А. C. 467 (475). 
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or In part carried into execution, it will;be binding on the parties, P С, 
and carrled-into further execution as such, in equity.” Their : TUE 
Lordships do not think that the law of India is inconsistent with Mahomed Musa 
these principles. On the contrary it follows them. . 


A review by their Lordships of the judgment of the learned MEN 
Judges of the High Court of the case has convinced them thai the Lord Skaw 
facts have been correctly appreciated, and they concur ex the 
legal result arrived: at. 


Their Lordships will hambly advise His Majesty that the appas! 
should be dismissed with соз. ` 


T. L. Wilson & Co.— Solicitors for the Appellants. 
Barton, Yeates & Hari. —Solicitors for the Respondents. 


ЈМ. Р. i Appeal dismissed. 





PresrxT :—Lord Dunedin, Lord Shaw, Sir John Edge and 
Mr. Ameer Ali. 


KUNWAR DIGAMBAR SINGH 


7 T. | 1914 x 
KUNWAR AHMAD SAYEED KHAN. dob аз, бана 


(APPEAL FROM THX Hien COURT oy JUDICATURB ror THE NORTH- 27 1nd November 25 
WisTERN Provinces, ALLAHABAD). 


Pre-emption—Origin and growth of the right of pre-emption— Wajió-ul-ars, evi- 
dentlary walus of —Suit for pre-emption— What the right is dependent upon 
Perfect partition of Mahal—Effect of perfect partition, no new vajÍb-ul-arses 
for the new inahals being framed—Custom ortcontract—Proof—Claism by a 
tharer in one of the new Малай: to pre-empt property in another of those 
айай in which he was not a sharer. 

Pre-emption In village com nunities in British India had its о іп in the 
Muhammadan law as to preemption, and was apparently unknown In India 
before the time of the Moghul rulers, In the course of time customs of pre-emp- 
tion grew up or were adopted among village communities. Ia some cases the 
sharers In. a village adopted or followed the rules of the Muhammadan law 
of pre-emption ; and in such cases the custom of the village follows the rules 
of the Muhammadan law o£ pre-emption. Їп other cases, where a custom of 
pre-emption exists, each village community has a custom of pre-emptlon, which 
varies from the Muhammadan law of pre-emption and la peculiar to the village, 
in Its provisions and Incidents. A custom of pre-emption was doubtless in al! 
cases the result ОЁ agreement amongst the shareholders of the particular village, 
and may have been adopted In modern times and In villages which were first 
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P.'C. constituted in modern times, Rights of pre-emption have in some provinces: 
ARIA been given by Acts of the Legislature (Indian) Rights of pre-emption have 
also been created by contract between the sharers in the village. But in all 
Digambar Singh cases the object is as far as possible to prevent strangers to a village from be- 
Ahmad “Sayeed coming sharers In the village. Rights of pre-emption when they exist аге valu- 
—À able rights, and when they depend upon а custom or upon а contract, the cus- 
| tom-er the contract, as the case may be, must, if disputed, Бе proved, 

А wajib-ul-ars containing statements as to rights of preemption ‘which are 
not in contravention of Muhammadan, Hindu, or other law, is by Itself good 
prima facie evidence of a custom of pre-emption which is stated in it and though 
such evidence may bo rebutted by other evidence, the wajib-ul-ars does no 
require to be corroborated by evidence of instances in which the custom has 
been enforced. 

In a pre-emption suit the question of the existence of the right must depend 
upon the circumstances of oach case and the inferences which may legitimately 
be drawn from the evidence in the case. 


Where a mauza constituting one mahal has beet perfectly partitioned into 
separate mahals and no new eajió-ul-arses are framed at partition, it does not 
follow, as a matter of law or principle, that the custom or contract as to pre-emp- 
tion in force before partition is no longer to have effect or operation, but the 
question, whether there is such a custom от contract, In each case is that of the 
construction of the nature of the particular custom on which the claim for 
pre-emption is based and whether the custom can apply to the altered state of 

. things which comes into existence when a perfect partition has been effected. 

Dalganjan Singh v. Kalha Singh (1) approved. 


S Where after the perfect partition of a mauza, constituting one mahal, into 
separate mahals for which no wajid-wi-arees were framed on partition, a sharer 
in one of the new mahals claimed the right to pre-empt property in another of 
those mahals wherein he was not sharer : 


1914. 


Held, that it was not sufficient to entitle the claimant to a decree to prove 
that prior to the partition of the maura the custom of pre-emption existed amongst 
the sharers thereof, but that it was necessary for him to show, either on the 
construction of the wa/id-wl-arees for the maura framed prior to the partition 
‘thereof or, by other evidence, that the custom of pre-emption which obtalned 
In the unpartitioned mauza survived a partition of the maura into separate 
mahals so as to give the claimant the right claimed in the altered state of things 
which came into existence when the partition was effected. 

Appeal from a decree of the High Courtat Allahabad, dated the 
15th July 1913, reversing a decree of the Subordinate е» of Ali- 
garh, dated the 28th March топ, 


The suit in which the said decrees were passed was filed by the 
appellant against the respondent and one Bhawani Das to enforce the 
right of pre-emption over certain property detalled in the plaint which 


(т) (1899). IL. К. 22 All. 1. 
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had been sold by the said Bhawanl Das to the respondent, who 
denied the appellant's right to pre-empt. ‘The said Bhawani Das did 
not appear, 

The property in suit was situate in the Aligarh district udi formed 
part of Mausa Pala Kher (otherwise known as Pala Kaser or Bilak- 
sir) in-which both the appellant and the said Bhawani Das were 
sharers and in which it was alleged that the usage of pre-emption 
existed, the right thereto having been recorded ip the лын 
of the village of 1863 and 1870. 

In the year 1905 the said mauza, which up to that time had been 
jointly assessed as one mahal, was partitioned and five separate mahals 
appeared to have been constituted and the shares allotted to the ap- 
pellant and the sald Bhawani Das fell under two separate mahals, but 
no new wajib-wl-ars was recorded at the time of such partition. 

By a sale deed dated the rath July 1909 and registered on the 6th 
August 1909, the said Bhawan! Das sold the property in suit to the 
respondent to whom it had already been mortgaged with ‘possession, 
the respondent being apart from his rights under such mortgage 
a stranger to the said mausa. 

The Subordinate Judge decreed the suit being of opinion that 
the right of pre-emption existed in respect of the property comprised 
in the said mauza, and that the appellant as one of the proprietors of 
the village was entitled to purchase the property in suit in 
preference to the respondent, who was a stranger, and that this 
right was not affected by the partition of the said mausa, ` P 

On appeal the High Court held that after the perfect partition of 
the said mauza in 1905 the said wa/th-«/-arses, which were prepar- 
ed long before the partition, were not sufficient to establish a custom 
of pre-emption in favour of the appellant and there being no other 
evidence the appeal was allowed and the suit dismissed with costs. 

- The plaintiff thereupon appealed to His Majesty in Council. 


Lowndes, for the Appellant : The twajib-ul-arses of 1863 and 1870 
clearly prove that the custom of pre-emption existed amongst the co- 
sharers of the mauza. In 1863 all the sharers were Muhammadana 
and.it is undoubted that under the Muhammadan law there must 
have been the custom of pre-emption amongst them: .See 
Ameer Ali's Mahommedan law, 4th ed. Vol. 1, p. 718. If that right 
is by contract, the contract could not be rescinded except: by the 
consent of all the co-sharers, and the right could not be putan end to 
by one of them obtaining a paftitlon. But it is contended that there 
was a perfect partition, which put an епа to the right.-which 
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admittedly existed prior thereto. It is, however, submitted that there 
was no perfect partition of the mauza into separate mahals within the 
meaning of gection-107 and section 3, sub-sec. 1 of. North-Western 
Provinces Land-Revenue Act (XIX of 1873). 

It is an essential thing for а mahal to have a separate record of 
rights framed for it. But no*such separate records have been framed 
after the alleged perfect partition in thiscase. 1% is, therefore, is sub- 
mitted that the right in question still exists and that the appellant en- 
titled to have his suit decreed. The cases on the question take three 
different views, Firstly, that the custom or contract of pre-emtion re- 
mains in force for partition : Gokal Singh v Mannu Lal (1) ; Janki 
v. Rem Partap Singh (2) ; and Sardar Singh v. Ijas Husain Khan 
(3); Secondly, a perfect partition puts an end to the right: GAwre 
v. Ман Singh (4) ; thirdly, that whether the right survives perfect 
partition depends upon the circumstances in each case: Dalganjan 
Singh v. Kalka Singh (5). In Shiam Sundar v. Amanant Begam (6) 
it was decided thatthe existing wayid-s/-ers at the time of partition 
must be presumed to subsist and govern the separate mahals, until 
it has been shown that new ones were made for them, Reference 
was also made to Fagdam Sakai v. Mahabir Prasad (7) ; Gobind 
Ram v. Marik-Ullah Khan (8) ; Рогі ч. Jiwan Ram (9); Retur- 
aji Dubain v. Pakiwan Bhagat (10) ; Chephur v. Abdul Hakim (11); 
Bengal Reg. VII of 1822, section 9 ; and Wilson's Glossary for the 
meaning of patideri and Bhaiya-chari tenures. . 

De Gruyther, K. C., und Dube, for the Respondent: The custom 
of pre-emption is adopted from the Muhammadan law, under which 
it depends upon the pre-emptor being a sharer in the mahal where- 
in the land in question is situate. In Hamilton’s Hedaya, Book 38, 
Ch. 1. the word used is ‘partner’. Other commentators use the word 
‘co-sharer’, Where any variation from the Muhammadan law of 
pre-emption is set up, asin this case, the custom alleged must be 
strictly proved like any ordinary custom. The appellant is not a 
co-sharer in the mahal in which the land sold was situate, and he 
has nob proved any custom applicable to the facts of his case. 
Directly a person ceases to bea co-sharer, the right of pre-emption, 
which is only a personal right, ceases too. They relied upon 


(1) (1885) I. L. R, 
4) (1905) I. L, К, 38 All 286: id беу. L. R. a8 All. бо. 
E I. L. К. a8 All. 614. (1907) I. L. R-a9 All, 295. 
8) й ) 1. L, К. 17 All. 226. 9) (1910) I. І. 'R. за All. 265. 
(5) (1899) I. L. R. 22 All. 1. (10) (1911) I. L. R. 53 All. 196. 
(б) (1887) L L. R. 9 All, 234. ‚ 00 (910) I ERG АП. 296. 
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Ganga Singh v. Chedi Lit (1); Digambur Misser v. Кат Lal Roy 
(з); and Gopal Sahai v. Oojoodhtapershad (3); and” reférred to 
Shiam Sundar v. Aminal Begam (4); Fagdam Sakai v. Makabir 
Prasad (5) ; Fade Lal Jihu у. Fanki Koer (5); Rai Jajnte Par- 
shad v. Sheikh Mir Muhammad (7); Badri Piasad v, Haimal AW 
(8) ; Mathra Prasad v. Nemchand (9); Dalganjan v. Kalks Singh 
(10) ; Act XVIII of 1876, sections 6 to 10; and Thomason’s Dir- 
ections for Revenue Officers in the North-Westérn Provinces, (Ed 
1858), pp. 1, 50 and 53. 

Lowndes:—The right of pre-emption after partition has been 
allowed in a dozen cases after the Full Bench decision in 23 All 
1, The point that the right was dependent upon the pre-emp- 
tor béing a co-sharer, !nvolves investigation of facts, and as it was 
not raised in the Courts below it should not be entertalned at this 
stage. Reference was made to Thomason's Directions for Revenue 
Officers in North-Western Provinces, (1858 Ed), p. 240. i 

The judgment of their Lordships was dellvered by 

Sir John Edge :—The suit in which this app»al has arisen 
was brought on the 6th August rg ro in the Court of thé Subordinate 
Judge of Aligarh by Kunwar Digambar Singh, who is the appellant 
here, against Kunwar Ahmad Sayeed Khan, who'is tlie respondent to 
this appeal, aud one Bhawani Das, to enforce a right of pre-émption 
to which Kunwar Digambar Singh claimed to be entitled, under a 
custom which he alleged to be prevailing in Mauza Pala Kher in the 
District of Bulandshahr. 

The respondent here, Kunwar Ahmad Sayeed Khan, who was the 
vendee of the property in dispute, by his written statement denied 
that there was any custom of pe-emption in Mauza Pala Kher and 
alleged that “Мапка Pala Kher was divided by perfect partition and 
entirely separate mahals were formed ... After the said partition 
no connection of any kind was left among the co-sharers of thé 
different mahals, nor did any joint right, pies on | the terms of any 
wajib-ul-ars, subsist among them.” 

The date of the sale in respect of which pre-emption is claimed 
was the tath July 1909. In 1905, Mauza Pala Kher, otherwise 


(1) (1911) I. L. R. 33 All. бо (615). 
Bee )1 VR e 761. Ho 1887) I. L. R g All. 
20 5) (1905) I. L R. 38 All, 
(6) (1 ta) L Rap A. ог; I L.R. gg Calc. 915. 
(D ü ) Oudh Rulings p. 7 of the Appendix. 
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known as Mauza Pala Kaser, and as Mauza Bilaksir, таз, on the ap- 
plications of certain of the then sharers in the Маша, partitioned into 
five mahals, of which two were named respectively Salig Ram and 
Bhawani Das. On the partition each of the five newly formed mahals 
became separately responsible for the revenue assessed upon It, but 
did not become responsible for the revenue assessed upon any other 
of the five mahals. No separate record of rights was before this sult 
framed for any of the five new mahals, 

The property sought to be pre-empted is in Mahal Bhawani Das, 
in which mahal the appellant had not'a share at the date of the sale; 
he was, however, at that date a sharer in Mahal Salig Ram, іп which 
mahal neither the respondent nor his vendor, Bhawani Das, was 
asharer. The respondent was not at the date of the sale a sharer 
in any of the five new mahals; he was, however, the mortgagee in 
possession of part of the share of Bhawani Das, the vendor, in Mahal 
Bhawani Das. The appellant and Bhawani Das are not related to 
each other. The respondent, who is а Mahammadan, is not related 
to the appellant or to Bhawani Das. Prior to the partition of 1905 
Mauza Pala Kher was an unpartitioned mauza {n which the appellant 
and Bhawani Das were sharers. Ofthe history of Mauza Pala Kher 
prior to 1863 their Lordships are unaware, but in 1863 all the 
sharers in the mauza were apparently Muhammadans. 


The evid псе to prove the custom of pre-emption upon which 
the appellant’s claim ів based consisted of extraots from a wayib-u/- 
arg of Mauza Pala Kher, of 1863, upon extracts from а mayth-w/l-ais 
of the same mauza of 1870, and of a judgment of the Subordinate 
Judge, of Merut in 1875 in a suit for pre-emption which was confirmed 
by the High Court at Allahabad in 1876. The cause of-action in 
that case arose of course long anterior to the partition of Mauza Pala 
Kher, but the judgments do afford evidence that there existel in 
Mauza Pala Kher a custom of pre-emption under which a relation of 
а vendor—~sharer in the mauza was entitled to preempt on a sale to 
a stranger to the maura, but that is not the custom upon which the 
appellant must rely in this suit. 


The extract from the wayid-wl-ars of Маша Pala Kher, which 
was prepared on the 16th June 1863, as translated and so far as it 
is material is as follows :— 


“In future every co-sharer mortgagor or mortgagee shall as such 
be at liberty to make transfers. But he shall make transfers first 
in favour of his own and efjadai brothers and after them in favour 
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of co-sharers in the 4Aa//à and pa/fi as well as in favour of the 
proprietors of the village. If none of them take he shaM be com- 
petent to make transfers in favour of strangers. If there is a dispute 
regarding difference in consideraticn it shall be decided by arbi- 
tration," І 

The twajib-ui-ars of 1863 was signed by all the sharers and by 
some, if not all, of the mortgagees. | 

The corresponding clause ín the wayid-x/-are of ios аз trans- 
lated in the record, Is as follows :— zd 

* In future co-sharer mortgagor or mortgagee has as such power. 
He shall have power to make transfers first to his own and «аа 
brothers and next to co-sharers in the A4as/a and pasti as well as to 
proprietors, If none of the aforesaid persons takes he shall have 
power to transfer it to а stranger. If there arises any dispute as 
regards the price being more or less it shall be decided by arbi- 
tration.” 

In paragraph 14 of the wayid-w/-ars of 1870 it is expressly stated, 
* Custom as to pre-emption—Pre-emption is allowed.” Theré can 
be no possible doubt that the clauses tb which thelr Lordships have 
referred set out what the sharers in Маша Pala Kher had.in 1863 
and in 1870 agreed to be the custom of pre-emption in the тапка. 
It is to be presumed, as the contrary has not been shown, that the 
wasid-ul-are of 1863 and the wajid-sl-ars of 1870 had been properly 
prepared in accordance with the law then in force, and with the 
* Directions for Revenue Officers in the North-Western Provinces 
of the Bengal Presidency," which bad been promulgated under the 
authority of the Lieutenant-Governor of those provinces, 

The references іп the clauses above mentioned to mortgagors 
and mortgagees are obscure. The sharers in Mauza Pala Kher 
may have intended that if a mortgagor should assign his interest as 
a mortgagor he should offer it in the first instance to hia own or his 
даай brother and then to a sharer in the &Aa//a and patti, ‘or to a 
proprietor іп the шаша, and if they should refuse to purchase it he 
might assign it to a stranger, and in the same way if a mortgagee 
should wish to assign his mortgagee's interest his right to assign it 
should be similarly limited. In thelr Lordships’ opinion it was not 
meant by the clauses to which they have referred to treat mortgagees 
as such as sharers in the mauza and to confer on them a right to 


pre-empt. 
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_ Having regard to some of.the decisions of the High Court of 
Allababad, which have been referred to in the arguments in this 


| appeal, it is unfortunate that the record which is before this Board 


does not show what,was the vernacular word in the wayid-sl-arges 
of 1863 and 1870, which has been translated as “co-sharer,” or what 
was the vernacular word in the ича of 1863 mue has been 


-translated as “ village." 


The wayib-ul-ars of 1863 contained a clause as to ne which 
as translated in the record, was as follows :— 

7. Partition, separate and compact. ; 

“ Every one can get bis property partitioned to the extent of his 
share. And, if the area Бе compact, һе can also деў a separate 
тайа! formed. If at the time of partition the grove of one person 
comes to be Included in the lot of another, the planter of the grove 
shall remain in possesslon as before, but the planter shall (have. to) 


.give land of the same quality in exchange. As to в well, the costs 


of construction shall be given to the person who- constructed it. If 
the &&&dia:&i land of one person comes into the possession-of 
another, then he (the person in possession) shall relinquish it of his 
own accoid or shall pay rent as a tenant." 

. И appears tothelr Lordships that it may reasonably be inferred 
from this clause that the sharers of 1863 in Mausa Pala Kher not 
only contemplated that the тапка might subsequently be partitioned 
Info separate mahals, but also intended that on a partition off from 
the inauza of a separate mahal, the sharers in the other mahals or 
in the unpartitioned portion of mauza Pala Kher should as such have 
no share or other proprietary interest in the separated mahal. It 
does not appear from the extracts from the wajib-wl-arx of 1870, 
which are printed in the record whether the wajid-sl-arz of 1870 
contained a similar clause, but it probably did. 


It appears from the rukar of the sth December 1902 which was 
drawn upon for the carrying out by the Awis of the partition of 
Maura Pala Kher that the partition should be a perfect partition; 
that a grove should be allotted to the mahal of the person who had 


` planted it; and that a Muhammadan tomb, which stood in abadi, 


should be allotted to the share of the Muhammadana. 
The Subordinate Judge of Aligarh found that а custom of. pre- 
emption prevails in mauza Pala Kher; that the partition of the 


mauza and the separation of the plaintiffs Mahal Salg, Ram from 
that of the vendor did not affect the custom of pie-emption ; and that 
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the plaintiff, the appellant here, had a rightto pre-empt as against 
the vendee, the respondent here; and on the 28th March 1911 he 
gave the appellant a decree for pre-emption. From that decree 
Kunwar Ahmad Sayeed Khan, the respondent here, appealed to the 
High Court of Judicature at Allahabad. 

The Chief Justice and Mr. Justice Tudball, before whom the 
appeal came for hearing, allowed the appeal and dismissed the suit. 
From the decree of the ‘High Court this appeal has been brought. 

Pre-emption in village communities in British India had its 
origin in the Muhammadan law аз to pre-emption, and was appar- 
ently unknown in India before the time of the Moghul rules. In 
the course of time customs of pre-emption grew up or were adopted 
among village communities. In some casés the sharers in a village 
adopted or followed the rules of the Muhammadan law of pre-emp- 

‚Поп, and In such cases the custom of the village follows the rules of 
the Muhammadan law of pre-emtion, In other cases, where a cus- 
tom of pre-emption exists, each village community has a custom of 
pre-emption which varies from the Muhammadan law of pre-emption 
and is peouliar to the village in its provisions and its incidents. А 
custom of pre-emption was doubtless in all cases the result of agree- 
ment amongst the share-holders ofthe particular village, and may 
have been adopted in modern times and in villages which weére first 
constituted in mordern times. Rights of pre-emption have in some 
Provinces been given by Acts of the Indian Legislature. Rights of 
pre-emption bave also been created by contract between ‘the - sharers 
in a village. But in all cases the object Is as far as 18: possible to 
prevent strangers-to a village from becoming sharers in the village. 
Rights of pre-emption when they exist are valuable rights, and when 
they depend upon a custom or upon a contract, the custom or the 

contract, ав the case may be, must, if disputed, be proved. 

The only evidenoe in this case to prove that the custom, which 
is relied upon hy the appellant, existed in Машка Pala Kher, i 
afforded by the clauses relating to pre-emption which are contained in 
the wayib-ul-arses of 1863 and 1870. These clauses do, in the 

~ opinion of their Lordships, prove that prior to the partition of Mauza 
Pala Kher the custom of pre-emption, which is set out in the second 
paragraph of clause 3 of the plaint, existed and was in force in 
Maura Palg Kher, but that would not be sufficient to entitle the 
appellant toa decree. It would be necessary for him to show, 
either on the construction of the wa/tb-ud-arges or by other evidence, 

that the custom of pre-emption which obtained in the unpartitioned 
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Mauza Pala Kher would survive a partition of that Mauza into separ- 
ate mahals so as togive a sharer In one of the new mahals a right 
to pre-empt property in another of those mahals in which he was not 
a Sharer at the date of the sale. . | 

This question was very carefully considered by a Full Bench of 
the Allahabad High Court in Dalganjan Singh v. Kalka Singh uud 
others (1) in which Sir Arthur Strachey, C. J., and Mr. Justice Banerji, 
considered that the question in each case is that of the construction 
of the nature of the particular custom on which the claim for pre-emp- 


Чот is based, and whether the custom can apply tothe altered state 


of things which comes into existence when a perfect partition has 
been effected. In that case as In this no new wajib-wl-ars was 

framed on the partition. Their Lordships are not prepared to dis- 
sent from the view of Mr. Justice Banerji in the case which has been 
referred to, that “where a fresh wayib-ul-arz has not been prepared 
at partition, it does not follow, as а matter of law or principle, that 

the custom or contract In force before partition is no longer to have 
effect or operation." The question must depend upon the circums- 
tances of each case and the inferences which may legitimately be 

drawn from the evidence. In the present case their Lordships cannot 
overlook the fact that in 1863 all the sharers in Mauxa Pala Kher 
were Muhammadans; that Hindus were obtaining interests in mauza 

as mortgagees ; and that the sharers in 1863 were conteinplaing that: 
the mauza might be partitioned. The right to obtain perfect partition, 

of course, existed. Nor can their Lordships overlook the fact that 
in 1905, when perfect partition was applied for, Hindus had become 

sharers in Mausa Pala Kher and that nothing was done on partition 

to provide that sharers in one mahal should have a right of pre-emp- 

tion in respect of a salein another mahal in which they were not: 
sharers. Their Lordships are unable to draw the inference from the 

wajib-ul-arzes and the circumstances in this case that it was intended 

that, In case of a perfect partition of Maura Pala Kher, a sharer in 

one mahal should have a right of pre-emption in another mahal In 

which he was not a sharer. 

The learned judges who decided the appeal in this case in the 
High Court apparently considered that the evidence afforded by the 
wafib-wl-arses of 1863 and 1870 did not prove any custom of 
pre-emption, and each of them also relied upon the fact that no 
evidence that the right of pre-emption has been exercised was given. 
The learned Chief Justice also apparently suggested doubts as tothe 

. (1) (1899) L L. R 22 AlL 1. 


VoL, XXL] PRIVY COUNCIL. 


value of a. 10aj19-wl-ars as evidence of a custom of pre-emption when 
unsupported by evidence that the custom had been enforced. As 
their Lordships have already intimated, they have no doubt that the 
clauses relating to transfers of shares in the wajib-wl-arses of 1863 
and 1870-stated what the sharers in 1863 and the sharers in 1870 
had agreed was the custom of pre-emption in Mausa Pala Kher. 
These ckeuses were inartistically drafted. The Kanungo or other 
official who collected information from the sharers in the mauza may 
have been a person who was as ignorant as they were of legal forms 
and legal phraseology, but before the wayib-w/-arses were signed 
by the sharers or sanctioned by the settlement officer the sharers 
had an opportunity of objecting to any statements contained in them 
which they did not understand or did not consider to be correct. 
Pre-emption was a matter in which all the sharers were interested ; 
it was a matter as to which they could agree as to what the custom 
in their mauza was. Pre-emptlon, witb various incidents, limitations, 
and restrictions, prevails by custom or by special agreement amongst 
shareholders in very many, if not in most or all, of the village 
communities in the province in which Mausa Pala Kher is situate. 

In agreeing as to the custom of pre-emption which should be 
ingerted in the 10a; ib-u/-arser the sharers were not trying to establish 
any rule of inheritance in the mauza inconsistent with the Muham- 
тайап or the Hindu law of inheritance, and their Lordships fail to 
see on what principle statements іп а zpagib-si-ars as to rights of 
pre-emption, which are not in contravention of Muhammadan, Hindu, 
or other law, should not be considered as reliable evidence of a 
custom of pre-emption То hold that a wazid-wi-ars is not by itself 
good prima facie evidence of a custom of pre-emption which is stated 
in it and that the wayid-w/-arg requires to be corroborated by evidence 
of instances in which the custom has been enforced would be to 
increase the costs of litigation in pre-emption cases, and in many 
cases might practically deprive a sharer of his right. Of course the 
evidence as to a custom of pre-emption afforded by a maleate 
may be rebutted by other evidence. 

The appellant has failed to prove that he is entitled to a decree. 
Thelr Lordships will humbly advise His Majesty that the appeal 
should be dismissed. The Appellant must pay the cost of the 
appeal. 

T. L. Wilson & Co.—Solicitors for the Appellant, 

Douglas Grasi.—Attorney for the Respondent. 


J M. P, : Appeal dismissed, 
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1913 
Арн: 21. Before Sir Asulosh Mookerjee, Knight, Fudge, and Mr. Justice 
E 5 К - Beachoro/?. 


SABITRI DEBI. 
т, 
PROMODA PROSAD CHATTERJEE.* 


Arbitration—-Award—Arbitrators exceeding their | authority —Mainienasce, 
arrears of—Award regulating payment of sums becoming due ін futwre— 
Scheme for management of extate—Award vesting property subject to 
annnity—Amouni withdrawal of~Amard déaling with disposition of 
amouni—Civil: Procedure Code (Act V. of 1908) Sch. II. Para. a1. 

` The submission to arbitration furnishes the source and prescribes the limits 
of the autbority of the arbitrators, and the award, both in substance and form, 
must conform to the submission. 
Where an award is open to objection in material particulars, the entire 
award is nul] and void. 
Dube of Buccleuch v. Metropolitan Board of Works (1), Games v, Malida (2) 

с and Ramji Ram v. Salig Ram (3) referred to. 

The arbitrators exceeded their authority in giving an award regulating the 
payment of sums to become due in future, on a reference which was limited to 
the question of the recovery of arrears of maintenance. 

In re Morphett (4) referred to. 

Where the intention of the parties was that a scheme should be drawn up by 
the arbitrator for the management of the estate and the arbitrators instead of 
doing that, merely vested the properties entirely in the hands of two out of 
three owners subject to the payment of an annuity to а third person : 

Held, that it was beyond the authority of the arbitrators. 

Wood v. Wilson (5) referred to, 

Where the reference to arbitration recited that certain amount was to be 
withdrawn for payment of debts : 

Held, that the award dealing with the question of disposition of the amount 
in deposit after its withdrawal, was exsentially on a matter not submitted to 
arbitration, 

Morgan ү, Mather (6) referred to. - 

Under Para. 21, Sch. 11. of the Code of Civi] Procedure the Court Is com 

‚ petent to direct a private award to be filed if the grounds mentioned in paras, 14 
and 15 are not established, If such grounds are established, the Court is bound 
tò refuse te file the award 

* Appeal from Order No. 96 of 1913, against the decision of Babu Bijoy 
Gopal Bose, Subordinate Judge of Burdwan, dated the a6th February, 1913. 

(0 &) (gra x R. SE | 221 LAT ,] Ex. 130 оз. 


13 C. L. оп) 14 C. L, J 
(4) ) (ius a b and 1 fa. 
45) (1835) a C. М. an R, 241. (6) (1792) 2 Ves Jun. 15. 
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Appeal by the Opposite Party. . 

Application to file an award made out of Court, 

The material facts and arguments appear from the judgment. 

Babus Bepis Behary Ghose and Bankim Chander Mu viejo for 
the Appellant. ` $ 

Babus Mahendra Nath Ray and Sajani Kant Sinha for tho 
Respondent. 

Th» judgment of the Court was delivered by. 


Mookerjee, J.—This is an appeal against an order directing 
an award to be filed in Court, The award was made on the ath July 
1911 on the basis of a reference alleged to have been made out of 
Court on the 26th June 1911. The cirtumstances under which the 
reference was made may be briefly stated. Опе` Mohesh Chundra 
Chatterjee died about the year 1890, leaving a widow, Baroda 


Sundri, three sons by her, Kumeda, Jnanoda, and "Promodàá, and ` 


another son,’ Kuloda, by a predeceased wife. juanóda died in 
1895 and lefta minor widow Sabitri who is the first defendant -in 
these proceedings and the appellant in this Court. Promoda is the 
plaintiff, Kumeda ів the second defendant, and Baróda Sunderi is 
-the third defendant; Kulodalhas not been joined às а party. The 
case for the plaintiff-respondent is that оп the 26th ' Jute 1911 
Sabitri agreed to have the matters in controversy between her and 
her brothers-in-law and her mother-in-law referred to the arbitration 
of three persons, and that the arbitrators have made an award in 
accordance with the terms of referente, He consequently com- 
menced the present proceedings on the 18th Septetnber 10911 to 
have the award filed and a decree drawn up in conformity therewith. 
The application was resisted by Sabitri on various grounds amongst 
which two only need be specified for our present purpose, namely, 
first, that the reference is not binding upon Sabitri às she did not 
execute the deed of submission; and secondly, assuming that there 
was a valid reference, the award is bad, as it decides questions not 
referred to the arbitrators and leaves undecided questions: which 
they were authorised to decide. The Subordinate Judge has over- 
ruled these objections, directed the award to be filed, and made a 
decree in accordance therewith. Sabitri has appealed against the 
order directing the award to be filed and has alsd obtained a Rule 
to set aside the decree consequent thereon. In the appeal, all the 
points decided against Sabitri have been controverted; but it is 
needless to consider whether or not Sabitri did, as a matter of fact, 
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agree tothe submission ; In our opinion, assuming there was a valid 
reference, the appeal must succeed on the ground that the award is 
bad, as it does not decide questions referred to the arbitrators and 
decides questions which were not referred to them. 
The first paragraph of the reference was in these terms: “ Srl- 
mati Sabitri Debi has not as yet paid any portion of the amount 
which was payable to Srimati Baroda Sunderi Debi under the 
award passed in the previous arbitratlon, Provision is іо be made 
for realising from Sabitri Debi the amount to be found to be due 
to her on adjustment of account.” When we turn to the award 
we find that there is no decision upon the question of arrears. The 
arbitrators proceed on the other hand, to determine in what 
manner the maintenance wil be paid in future. The reference 
was limited to the question of the recovery of arrears ; the award 
regulates the payment of sums to become due in future ; this is 
plainly а case where the arbitrators have exceeded their authority 
[In re Morphett, (1)] and it cannot be seriously disputed that the 
award, in so far as this particular clause is concerned, is not in 
conformity with the reference. 
The third paragraph of the reference recites that it was settled by 
a previous award regarding the rent-paying and rent-free immove- 
able properties situated in the districts of Mozafferpo1e, Durbhanga, 
Bunkura and Burdwan, that the matters in relation thereto were to be 
settled thereafter; that various disputes had taken place regarding 
the aforesaid properties ; and that, accordingly, proyisions should 
be made for their present preservation and future partition, for settle- 


, ments and collections of rent, for sales and for expenditure on im- 


provements, and, finally, for distribution of the profits amongst the 
proprietors in equal shares. When we turn to the award on this 
point, we find it stated that Sabitri is to receive Rs. 300 a year out 
of the income of all the properties which are to be placed entirely 
under the management of her brothers-in-law, who have absolute 
authority to deal with the properties in any manner they choose and 
to spend the balanoe of income, left after payment of this sum of 
Rs, 300, entirely at their discretion. It is plain that this does 
not make provision for distribution of the profits of the pro- 
pertles amongst the owners in equal shares. Jt is further clear 
that the obvious intention of the partles was that a scheme 
zhould be drawn up by the arbitrators fcr the management of tho 


(т) (1845) 2 D, and L. 967; 69 К. R. 853, 
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estate, This the arbitrators hare not done; they bave merely 
vested the properties entirely in the hands of two out of пев 


Owners, subject to the payment of an annuity to the appellant; this- 


was clearly Leyond their authority : Wood v. Wilson (1). 


The fourth paragraph of the reference recites that а sum of 
money had been kept in deposit in the Bank of Bengal for preser- 
vation of the estate and that as heavy debts had-been incurred, it was 
necessary to pay off those debts and for this purpose to withdraw 
the money in deposit, When we turn to the award, we find there 
not merely a provision for the withdrawal of the money but also 
directions given as to the mode in which the money was to be spent. 
Rs. 1,000 was to be given to Sabitri for the purchase of a house in 
the sacred city of Benares and the remainder would be applied in 
satisfaction of three-fourths share of the debts alleged to be due 
by the estate. The effect of this portion of the award is that the 
brothers-in-law of Sabitri have become, entitled to use her money 
for their purposes. This was clearly beyond the authority of the 
arbitrators to direct under the fourth clause, and the award 
is, in this respect, essentially on a matter not submitted to the 
arbitrators, namely, the question of the distribution of the amount 
in deposit after its withdrawal: Morgan v. Mather (2). 


The fifth paragraph of the reference states that various sums are 
due from the tenants, that large sums are in deposit on account of 
awards made In Land Acquisitlon cases and, that, consequently, 
provision must be made in respect of these moneys. When we 
turn to the award, we find the direction given that all these moneys 
will practically be at the absolute disposal of Promoda. This ів 
plainly without jurisdiction, because the parties never intended to 
authorize the arbitrators to give away admittedly joint funds to one 
of the joint owners. 


From an examination of the reference and the award, it is plain 
that the arbitrators have acted in excess of their authority and have 
also left open questions Intended to be determined by them. ` This 
is a fatal objection to the validity of the award ; the submission 
furnishes the source and prescribes the limits of the authority of the 
arbitrators, and the award, both in substance and form, must con- 
form to the submission. In the present case, the award is, open to 
objections in material particulars and’ the entire award must be ^ 

(1) (1835) a C. М. and В, 241. 

) (1798) 2 Vea. Jun. 15. 
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deemed null and vold : Duke of Buccleuch v. Metropolitan Board of 
Works, (0); Ganes у. Malida (2); Ramji Ram v. Salig Кат (3). This is 
not a case in which the Invalid portion may be separated and 
enforced apart. from the objectionable part: Mumias v. Sakkawat 
(4); Bits ү. Misicipal Committee. (5). 


| We have finally been asked by the respondent to remand the 
case to the Court below 80 that it may be remitted to the arbitrators 
to enable them to make a proper award; and reliance has been 
placed upon paragraphs zoand зт of the Second Schedule of the 
Code of Civil Procedure of 1908 to justify the adoption of this 
course, Now paragraph 11 provides that where the Court is satisfied 
that the matter has been referred to arbitration and that an award 
has been made thereon and where no ground such asis mentioned 
or referred to In paragraph 14 or 15 Is proved, the Court shall order 
the award to be filed and shall proceed to pronounce judgment 
according to the award. The learned vakil for the respondent 
has argued that it is open to the Court to remit the award because 
by implicadon the provisions of paragraph 14 may be deemed in- 


 corporated in paragraph 31. In our opinion, this contention is 


entirely unfounded. Under paragraph a1, the Court ів competent 
to direct а privato award to be filed if the grounds mentioned in 
paragraphs 14 and 15 are not established. If such grounds are 
established, the Court is bound to refuse to file the award. This 
was the view taken under the Oode of 1882 in the cases of Mana 
Vikrama v. Mallichery Krisinan (б); Thirwvengadaihiengar v. Vaidi- 
nalla Asyar (7) ; Dundekar v. Dundekars (8) | and Mustafa Khan v. 
Phalja Bibi (9) and upon the terms of paragraph 21, It is reason- 
ably plain that In this respect the pre-existing law has not been 
altered by the new Code. ` 
The result is that this appeal is allowed, and the order of the 


Court below discharged. The application to file the award will 
stand dismissed with costs in both the Courts. We assess the 


hearing fee in this Court at Rs. 300. 


A. Т.М. Apptal allowed. 


(1) (1870) L, R. 5 Ex 221 (229); 39 L. J Ex. 130 (136). 

(4) (1911) 13 C. L. J. 399. (3) (1911) 14 C. L. J, 188. 
а) (igor) E. R, 281. А. 190; I, L, К. 23 All. 394. 

(5) (1902) L. R. 291. А. 168 ; I. L. R. 29 Calc, 854. 

(6) (1880) I. L. R. 3 Mad. 68. (7) (1905) I. L R. зо Mad. 303. 
(8) (1882) I. L,R 6 Bom. 663. (9) (1905) I. L. R. a7 All. 52$. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, ond 
Mr. Justice Beachcroft. 
LOKENATH SINGH AND OTHERS 
І v. 
DHAKESWAR PROSAD NARAYAN SINGH *. 


Partition suit—~Registration of name—Possession—Co-tenant, rights of—Co- 
texant’s passession, when adverse—Partition, what it implies—Costs. 


The registration of name of a person under the Land Registration Act ls 
some evidence of possession, but the weight to be attached to this fact depends 
upon the circumstances of each case. 


Every co-tenant has the right to enter into and occupy the common property 
and every part thereof, provided that in so doing he does not exclude his fellow- 
tenants or otherwise deny to them, some right to which they are entitled аз 
co-tenants ; and they, on their part, may safely assume, until something occurs 
of which they must take notice апа which Indicates the contrary, that the 
possession taken and held by him is held as a co-tenant, and is in law the 
possession of all the co-tenants, and not adverseto any of them. One co- 

‘tenant may oust the others and set up an exclusive right of ownership in him- 
self; and an open, notorious, and hostile possession of this character for the 
statutory period will ripen into title as against the co-tenants who were ousted, 
The ouster of the othsr co-tenants, in order to render the possession adverse, 
need uot be by violent or intimidatlag expalsion orrepulsion ; nor need notice 
ofthe adverse holding be actually brought home to the other co-tenants by 
personal or formal communication; but it is sufficient, if the contrary ls not 
proved, that the circumstances show that such knowledge may reasonably be 
presumed. The overt acts which constitute a definite and continuous assertion 
of an adverse right must be of an unequivocal character, clearly indicating an 


assertion of ownership of the premises to the exclusion of the right of the other 
co-tenant. 


Cases on the subject of adverse possession as between co-tenants reviewed. 

Partition is not a substitute for ejectment, because partition implies an 
existing joint possession and enjoyment, to be converted Into possession in 
soveralty. 

Bidhata Коу v. Ram Charitra (1) followed. 


Ordinarily in a suit for partition, pure and simple, the parties have to bear 
their own costs of the suit up to the stage of the preliminary decree; but where 
the defendant succtssfully contested the suit on the ground that the suit was 


not maintalagble as the plaintiff was out of possession, the plaintiff was made 
to bear the costs of the defendant. 


* Appeal from Original Decree No. 192 of 1912, against the decree of Babu 
Sasi Bhusan Sen, Subordinate Judge of Gaya, dated e 11th June, 1912. 


(1) (1907) 6 C. L. J. 651, 
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Nawab Dildar т. Bhomami (1), Satya Kumar v. Satya 8661 (2) апа 
Гаміей v. Baber (3) referred to. 

Appeal by the Defendants 

Sult for partition of joint property. 

The material facts and arguments appear from the judgment. 

Dr, Rash Behary Ghose, Babus Foges Chunder Ray and Bankim 
Chunder Mookerjee for the Appellants. 

Mr. S. P. Sinha, Babus Umakali Mookeerjee, Hari Bhusan 
Mookerjee, Ganes Dutt Singh and Ambicapada Chaudhuri for the 
Respondent. C. А, Y, 

. The judgment of the Court was delivered by 


Mookerjee J.—This appeal із directed against the pre- 
liminary decree in а suit for partition of joint property. The subject 
matter of the litigation is village Pasraila, an estate which bears 
No. 2562 on the revenue-rolls of the Collector of Gya. The case 
for the plaintiff is that one Gumti Koer had an one-anna share in 
this estate in respect whereof she was registered under the Land 
Registration Act, that on the rath January, rgro she conveyed her 
intgrest to him fora consideration of Rs, 3,500, that he has got his 
name substituted in the place of that of his vendor in the register, 
and that he has been іц possession since the date of his purchase. 
He consequently seeks partition of the estate, so that separate lands 
may be allotted to him in respect of his share. The defendants 
resist the claim on the ground, amongst others, that neither the 
plaintiff nor his vendor had any title to the property, and, that, in 
any view, the plaintiff cannot sue for partition as he was not in 
possession of his alleged share at the date of the institution of the 
suit, On these pleadings, six issues were framed, of which the 
first two raised the question, whether the plaintiff had possession of 
the share sought to be partitioned and whether the suit was main- 
tainable, The other issues raised the question of title and limitaion. 
The trial was net restricted to any special issue, so far as we can 
gather from the order-sheet. The Subordinate Judge, however, has 
dealt with the case In his judgment, as if only one issue had been 
raised, namely, whether the plaintiff was in possession of an one- 
anna share. On this question, he has found in favour of the plaintiff 
and has made preliminary decree for partition according to the 


(1) (1907) 5 © L. J. 642; I. L. К. 34 Calc. 878. 
(a) (1909) 10 C. L J. 503. 
(3) (1868) L. R. б, Eq. 268. 
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shares stated in the plaint. The defendants have appealed to this 
Court, and have contended that, on the evidence, it should have 
been held that the plaintiff was not in possession of hisalleged share, 
and the sult for partition should consequently have been dismissed. 
The first point for investigation ів, whether the plaintiff was, at the 
dabe of the suit, in possession of the share of the estate claimed 
by him. А 

The oral evidence adduced by the plaintiff to prove his possession 
is extremely unsatisfactory. The first witness who pledged his oath 
in support of the allegation that the plaintiff was in possesslon of 
the share purchased from Gumti Koer, had no concern with the 
village, and, was а casual visitor, though he gradually committed 
himself to assertions that he had seen the collections from tenants 
and had even supervised them, The plaintiff does not, however, 
produce any collection papers,and the tenants from whom rent is 
sald to have been collected have come forward on the side of the 
defendants to deny that they ever pald rent to the plaintiff. The 
second witness who alleged that he actually collected rent from 
tenants named by him is equally unrellable." He does not produce 
collection papers, which, if he is to be believed, were actually pre- 
pared. Не admits that he was imprisoned in a criminal case. The 
third and last witness 1з a solitary tenant who alleges that he and 
others pay rent to the plaintiff. The evidence in its sum-total is 
not very convincing and is valueless when contrasted with the 
evidence on the side of the defendants. Five of the tenants men- 
tioned by the witnesses of the plaintiff depose that they have never 
paid rent to the plaintiff. They are supported by the pafwari who 
proves collection of the entire rent on behalf of the defendants, from 
the tenants and produces collection papers to corroborate his story. 
The genuineness of these papers does not appear to have been 
seriously contested in the Court below. The oral evidence, as a 
whole, negatives the assertion that the plaintiff was in possession of 
& share of the estate. 


The conclusion derivable from the oral evidence accords with 
the indication furnished by the fact of two criminal cases. "The 
purchase by the plaintiff is dated the rath January тоте, and an 
order by the revenue guthoritles was made on the 2181 November, 
1910, to substitute his name in the place of that of his vendor. 
But disputes arose at once between the plaintiff and the defendants, 
with the result that proceedings were instituted under section 144 of 
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the Ci:minal Procedure Code on the 23rd December 1910. On 
the 25th March rorr, the Magistrate held that the Zemindari 
Kachari, to which th» dispute, related, was in the possession of 
the defendants About the вате time, one of the men under the 
plaintif instituted a case against the present defendants under gec- 
tions 147 and 379 of the Indian Penal Code, arising out of a dispute 
as to possession of some kAwdkas/ land in the villag;. On the 
24th March 1911, the Magistrate held that there was great doubt 
whether the master of the complainant had any land in the village, 
and referred to take steps against the accused. The present sult, 
it is significant, was instituted immediately afterwards on the 3181 
May 1911. | 

On behalf of the defendants, it has been strenuously argued, 
however, that the possession of the plaintiff is proved by the circums- 
tance, that his name was registered under the Land Registration 
Act. In support of this position, reliance has been placed upon 
the cases of Ram Prosad v. Lackpatt Kumar (1) and Shyama ‘Sundari 
v. Mahomed Zarip (1). It may be conceded that the registra- 
tion of the name of a person under the Land Registration Act is 
sume evidence of possession, but the weight to be attached to this 
fact must depend upon the circumstances of each case. In the 
present instance, the name of the vendor of the plaintiff was on the 
register, and, consequently, under section 50 of Act VII of 1876, 
notice would issue to the transferor alone when the plaintiff applied 
to have his own name substituted. There is nothing to show that 
the defendants had notice of the application by the plaintiff or 
opportunity to contest it. We know, on the other hand, that 
when the plaintiff attempted to obtain a footing in the village pur- 
chased by him, the defendants offered resistance, leading to criminal 
proceedings which terminated intheir favour. The mere fact that 
if the plaintiff Were to sue the tenants for rent, they might have no 
defence to the claim in view of the provisions of section 78 of the 
Land Registration Act and section 60 of the Bengal Tenancy Act, 
does not show that the plaintiff had possession at the date of the 
institution of the suit by receipt of rent from the tenants. We hold 
accordingly that the fact that the plaintiff has been able to get his 
name substituted in the place of that of his vendor does not neces- 
sarily show that be is in possession of any share of the estate. 

(1) (1902) L К. 301. A. 1; I L. R. go Calc, 231. 
(а) (1909) 9 C. L. J- 91 (94). 
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It has finally been argued on behalf of the plaintiff that, inas- 
much as, he is a co-sharer with the defendants in fespect ої the 
property in sult, he must be deemed in possession through the latter, 
because there can prima faris be no adverse possession between 
co-tenants, In support of this proposition, reference has been made 
to the cases of Baroda v. Annoda (1), I/tappan v. Mana Vikrama (з), 
Ujalbi v. Umakanta (3), Jogendra Nath ч. Baladeo (4), Shashi 
Bhushan v. Fotindra Nath (5). This position has been controverted 
on behalf of the defendants, and it has been contended that there 
may be adverse possession by one tenant in common against his 
co-tenants, if there is exclusion or ouster, and that whether there 
has been exclusion or ouster in any concrete case must Бе deter- 
mined in view of the relationship of the parties, their position, the 
mode of life in the particular community to which they belong, the 
character of the property and other circumstances of a like nature. 
In support of this position, reliance has been placed upon the cases 
of Basdacharya v. Shriniwasacharya (6), Gasmgadkar v. Paro k- 
ram (7), Amrita v. Shridhar (8), Ayenenussa v. Jeuf (9), Doe v. 
Prosser (10) and Culley v. Doe (11). We are of opinion that the pro- 
position formulated on behalf of the plaintiff is too widely stated 
and із not supported by the cases cited. 


Every co-tenant has the right to enter into and occupy the 
common property and every part thereof, provided that in so doing 
һе does not exclude his fellow-tenaats or otherwise deny to them 
some right to which they are entitled as co-tenants ; and they, on 
their part, may safely assume, until something occurs of which they 


must take notice and which indicates the contrary, that the розвев- ` 


sion taken and held by him is held as a co-tenant, and is in law the 
possession of all the co-tenants, and not adverse to any of them. 
It cannot be questioned, however, that one co-tenant may oust the 
others and set up an exclusive right of ownership in himself; and 
. an open, notorious, and hostile possession of this character for the 
statutory period will ripen into title as against the co-tenants who 


(1) (1893) 3 C. W. N. 774. (2) (1897) ILL. К ar Mad. 153. 

(3) (1904) I. L. R. 31 Cale, олс. (5) (1911) I. L, R. 38 Calo. 681. 

(4) (1907) I L. R 35 Cale, 961; 6 C. L, J. 735. 
(6) (1903) 5 Bom, L R. 742. 

(7) (1905) I. L, R, ж) Bom. 300; 7 Bom. L, В. 252. 

(8) (1908) I. L. R. 33 Bom. 317; 11 Bom. L R st. 

9) (1912) 16 C. W. N. 849. (10) (1774) 1 Cowper 217. 

(11) (1840) 11 А. & E. 1008 (1014). 
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were ousted. Thus, although, as a general rule, the possession of 
one co-tenant is not deemed adverse to the other co-tenants, the 
existence of the relation of co-tenancy does not preclude one co- 
tenant from establishing an adverse possession in fact as against 
the other co-tenants; and though the co-tenant enters in the first 
instance without claiming adversely, his possession afterwards may 
become adverse. In order to render the possession of one co- 
tenant adverse to the others, not only must the occupancy be under 
an exclusive claim of ownership, in denial of the rights of the other 
co-tenants, but such occupancy must have been made known to the 
other co-tenants, either by express notice or by sueh open and 
notorious acts as must have brought home to the other co-tenants 
knowledge of the denial of their rights, The same principle is in- 
volved in the familiar statement that to enable one of several co- 
tenants to acquire title by adverse possession as against the others, 
hia possession must be of such an actual, open, notorious, exclusive, 
and hostile character as to amount to an ouster of the other 
co-tenants, that is, must have been such as to render him liable to an 
action of ejectment at the suit of the co-tenants. No comprehensive 
formula can be framed to test whether the possession of a co-tenant 
in a particular case is adverse to the other co-tenants, But it has 
been stated that the evidence to show adverse possession by one co- 
tenant must be much clearer than between strangers to the title, and 
the hostile intent of the co-tenant in possession must be shown by 
unequivocal conduct. Itis indisputable that acts, which might pro- 
perly be held to show adverse possession as between strangers, do 
not necessarily have such effect as between tenants in common; acts 
of ownership by one co-tenant may not in themselves amount to the 
disseisin of the other co-tenants, and may, Indeed, be во explaindd 
аз to show a consistency with the joint title. But the ouster of the 
other co-tenants, in order to render the possession adverse, need 
not be by violent or intimidating expulsion or repulsion ; nor need 
notice of the adverse holding be actually brought home to the other 
co-tenants by personal or formal communication; but it is sufficient, 
if the contrary ів not proved, that the circumstances show that such 
knowledge may reasonably be presutined. From this point of view, 
it has been maintained that sole possession by a co-tenant .becomes 
adverse to his fellow-tenants by his repudiation or disavowal of the 
relation of co-tenancy between them; and any асі or ‘conduct - 
signifying his intention to hold, occupy and enjoy the premisea 
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exclusively and of which the tenant out of possession bas knowledge Civil 

or of which he has sufficient information to put bim upon enquiry 1914; 
amounts to an ouster of the co-tenants ; but what is essential is that Токе Sin gh 
the overt acts which constitute a definite and continuous assertion 
of an adverse right must be of an unequivocal character, clearly де 
indicating an assertion of ownership of the premises to the exclusion Mocker jae ӯ. 
ot the right of the other co-tenants. No useful purpose would be 

served by an elaborate analysis and examination of the various 

cases in which these principles have been applied ; but reference 

may be made to the more important amongst them: Doe v. 

Prosser (1), Wynne v. Siyan (з), Holt v. Horrocks (3), Culley v. 

Doe (4), Thornton v. France (5), Draper ч. Lawley, (6), Ballin v. 

Hobday (7), Sanders v. Sanders (8), Burroughs ү. McRetghi (9), 

Murphey.v, Murphey (10), Deo v. Bird (11), Townsend'e Case (13), 

Dot v. Taylor (13), Hovendenv. Annesley (14), Thomas v. Thomas (15), 

Corea v. Appuhamy (16). Among recent cases in Indian Courts, 

reference may, in addition to the cases already mentioned, be made 

to Amrila v. Shridhar (17), Bhaiji v. Hujimiya (18), Fagsivan v. 

Bui Amba (19, Tajsddin v. Ali Saki) (20), Sellam v. Chinnam- 

mal (a1), Chiranji v. Nathia (22), Parbati v. Ram Prasad (23), 

Hurcharan v. Bindu (24), Mihin Lal у. Badri (25), Кау Bahadur v. 

Bharat (36), Muhammed v. Nathu (27), Faisuddin v. Regu (28). 


Tested in the light of these principles, the contention of the 
plaintiff that even if the defendants be found to be in exclusive 
„possession of the property, their possession must be deemed to be 
on his behalf in respect of his share, proves wholly groundless. The 
oase for the plaintiff is that he was in possession of his share. That 
case has completely falled. The possession of his share by the 





. 
Dhakeswar Prosad 


(1) (1774) 1 Cow. a17. (5) (1897) 2 Q. B. 145. 

(2) (1847) a Phil 303. (6) (1834) tye B. 954. 

(3) (1844) 1 С, & K 566. (7) (1883) 31 W. R. (Eng) о, 
(4) (1840) 11 А, & E. 1008. (8) (1881) i4 Ch. D. 373. 


) (1844) 1 J. & L, 290; 7 Ir. Eq. R. 49. 
(то) (1864) 15 Ir. C. L, К. 205. (11) (1809) 11 East 49. 
(12) (1584) 4 Leon. VN (13) (1833) 5 Barn and Ad, 575. 
(14) (1806) a Sch, & Lef. 628. — (13) (1855) a K. & J, 79. 
` (16) (1912 A. C. 230. 
(17) (1908) I. La К. 33 Bom. р! Bom. L.R sr. 
(18) 0a) 14 L, R, 314. 
(19) (1900) 1. L. R. 25 Bart 30215 Bom L. R. 47. 
(ao) (1913) M. W. N 361, (21) (1901) 1, L К. 24 Mad. 441. 
(аз) (1907) usd L. J R. О (23) COSA A. L. J. R, 511. 
(24) T . L. К. 32 All. 989; 7 А 
(a5) (1905) I. L. R 27 All 436. omn L. К. 27 All. 348. 
(27) (1912) 1 10 A. L. J. R. 59. (28) (1913) 21 C. Le J. 192. 
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defendants, assuming thas he has acquired a title thereto, is pre- 
sumably adverse to him; when the specific case made by him has 
failed, he cannot turn round and contend that the defetidants were in 
occupation on his behalf and for his benefit He does not belong 
to the same family as the defendants, and no conceivable hypothesis 
has been suggested in support of the view that the possession of the 
defendants was permissive; there was no fídwciary or quatv-fiduciary 
relation between the parties. We held, accordingly, that the plain- 


- ЧЕ has failed to prove that he had possession, actual or constructive, 


of any share of-the disputed property. He is consequently not 
entitled to maintain a suit for partition: Jid&a/a Roy v. Кат 
Charitra Roy (1). ln that case, it was pointed out that the funda- 


. mental rule is that partition is not a substitute for ejectment, because 


partition implies an existing joint possession and enjoyment,‘ to be 
converted into possession in severalty. The remedy of the plaintiff 
ls by a suit for joint possession and partition, and ou the plaint in 
a sult во framed, Court-fees must be paid ad valorem. 

The plaintiff has, as a last resort, prayed that if the Court should 
hold that he was not in possession at the date of the suit, he may be 
permitted to amend the plaint. ‘This application, as we have already 
intimated to the parties, may be granted, but only on terms a3 to 
payment-of costs, 

The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside,-and the case remitted to him, The 
plaintiff ig allowed leave to amend the plaint according to his-prayer 
in the petition presented to this Court, copy whereof will be for- 
warded to the Court below. But ths plaintiff will.have this in- 
dulgence only on condition that he deposits in the Court below, 
to the credit of the defendants, the costs incurred by them up to this 
stage in both Courts, The deposit must be made within one month 
after the arrival of the record in the Court below has been notified 
to the plaintiff. Ifthe deposit is hot so made, the sult will stand 
dismissed with costs throughout, If the deposit is made, the plaint 
will be amended, and the defendants will be allowed to file a fresh 
written statement; the issues will also be re-settled, and the suit 
will then be retried on fresh evidence to be adduced by both parties. 

As regards the amount of costs allowed by the lower Court, we 
observe that the hearlng fee has been calculated on the basis of the 
value of the entire estate; the controversy between the parties, 


(1! (1907) 6 C. L. J. 651. 
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however, related really to an one-anna share, and the hearing fee will 
be reduced accordingly. The hearing fee in this Court is assessed at 
twenty gold móhurs. Although, ordinarily, in a sult for partition, 
pure and simple, the parties have to bear thelr own costs of the 
suit up to the stage of the preliminary decree, the plaintiff must, in 
this case, pay the costs of the defendants, who have successfully 
contested his claim for partition: Nawab Dildar v. Bhoweni (1); 
Salya Kumar v. Satya Kripal (a); and Landell v. Baker (3). 

The amount of costs payable by the plaintiff to the defendants 
under our order will be specified in the decree of this Court. 


A. T. М. Appeal allowed. 


1) (1907) 5 C, L. J. 642; 1. L. К. 34 Calc. 878. 
(| (1909) 10 C. Ly J. 503. (3) (1868) L. R. 6 Eq. 268. 
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Before Mr. Fustice D. Chatterjoe and Mr. Fustice Walmsley. 


MOTOOKDHARI SHUKUL 
p. 
JUGDIP NARAIN SINGH AN» OTHERS.* 


Ejectment, suit for, against several defendants—Benami—Appeal by benamidar 
alons, if maintainable—Whole decree, if cam be challenged—Common 
ground of appeal—Bengal Tenancy Act (VIII of 1835), Sec. 87, if exhaustive 
~—Abandonmeni—Occupancy holding, mortgafe of—Rent paid by morigagee 
in possession—Acceptance of rent, without protest and under protest, effect 
of —Forfeiture, waiver of. 

In a suit for ejectment brought against several defendants, it was found 
that one of them was a benamidar of several others, and the lower Court passed 
a decree In favour of the plaintiffs in which all the defendants were made liable 
for mesne profits and costs. Upon an appeal having been preferred by the 
benainidar defendant alone against the whole decree : 

Held, that the appeal was maintainable, and as the ground was common to 
himself and the other defendants so far at least ay the question of mesne profits 
was concerned, the whole case came under review in appeal—inasmuch as there 
could be no decree for mesne profits unless there was а decree for possession. 

Section B7 of the Bengal Tenancy Act is not exhaustive, and the landlord 
may proceed by sult if he can prove that the facts and circumstances of the 
case lead to an inference of abandonment. 

Samujan Roy v. Munshi Makaton (1) and Ram Pershad Koeri and dthers v, 
Sawakir Ray and others (2) followed. 


* Appeals from Appellate Decrees, Nos. 431 and 664 of rgrit, nst 
the decrees of W Н. Vincent, Esq., District Judge of Moxafferpur, dated the 
5th December, 1910, affirming those of Babu Behari Bhaduri, Munsiff, 
1st Court of Mozafferpur dated the 14th June, того. 


(1) (1900) 4 C. №. М. 493. (a) (1907) 7 C. L. J 7а. 
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Acceptance of rent paid by the mortgagee of ап occupancy holding as such 
without protest even for one occasion, amounts to a recognition of the rights 
of the mortgages as such, and the landlord cannot evict the mortgagee in 


possession as a trespasser. 
Baroda Churn Dutt v. Hemlata Dasi (1) referred to. 


Acceptance of rent under protest also would operate in favour of the payer 
аз a walver of any forfeiture incurred. 

George Henry Davenport т Her Majesty The Queen (2) and Kali Kriskna 
Tagore v. Fusle Ali Chowdhry (3) followed. 

The protest, therefore, undet which a landlord receives rent deposited. by a 
mortgagee of the holding does not make the receipt the less a receipt of runt 
from the mortgagee. 

Appeal by the Defendant and party, Motookdhari Shukul, 


The defendants 3rd Party, who were the tenants of an occupancy 
holding, executed a zurpeshgi lease of the holding in favour of the 
defendant 3nd party, who was а Bemamidar of the defendant ist 
party, and directed the Zurpeshgidars to pay the rent The 
Zurpeshgidar paid the rent from time to time in execution of decrees 
obtained by the plaintiff landlord against the tenants. The amounts 
deposited in Court by the defendant and party from time to time 
were withdrawn by the landlord in some cases under protest and in 
one case without protest The present suit was brought by the 
plaintiff for ejectment of the defendants and for recovery of mesne 
profits on the ground that tne holding was noL transferable by 
custom, and the defendants were trespassers. 

Dr. Rash Behary Ghose, Babus Luchmi Narain Singh and 
Salya Charan Sinka, for the Appellant. 

Babus Umakali Mukherjee and Soroshi Charan Miller for the 
Respondents. C. A. Y. 

The judgment of the Court was as follows: | 

The defendants 3rd party were the tenants of an occupancy 
holding of 22 bighas and odd in mouza Roshanpur. ‘They executed 
a zurpeshgi lease of the entire holding in favour of the defendants and 
party who has been found to be a benamidar of defendant ist party 
in 1896 and directed the zurpeshgidar to pay the rent. It has been 
found'that notwithstanding the Zarpeshgi the tenants continued in 
possession somehow or other until t316 when they fled to another 
village. It has been found that the Zarpeshgidars paid the rent 
from time to time in execution of decrees against the tenants: 
;n one case the dues were deposited after sale, The amounts 


“ту (1909) 13 C. W. М. 833. (a) (1877) L К. 3 App. Cas. 115 
(з) (1884) 1 L К. 9 Calc, 843. ' 
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deposited by the defendant and party from (ime to time were 
withdrawn by the plaintiffs in some cases under protest and in. one 
case without protest. In 1909 the question whether the mortgagee 
was entitled to deposit the money was fought out in Court and the 
learned Munsiff held that he could deposit under section 170, cl. (3) 
and allowed the deposit and struck off the case as satisfied, but he 
made a remark at the close of his judgment that this order would 
not affect the jural relations between the partles which would remain 
ав before. This suit was brought for the ejectment of the defendants 
from the 14 bighas odd that have fallen to the Pa//«e' of the plaintiffs 
under а Butwara by the Collector on the ground that there was no 
custom of transfer and the defendants were trespassers. 

Both the Courts below decreed the suit and defendant 
Matookdharl Sukul of the second party has appealed. 


lt has been argued in bar of the appeal that the appellant has 
been found to be a benamidar of Am! Prosad, defendant rst party, 
and cannot therefore maintain the appeal. It has been pointed out 
however, that the decree for mesne profits and costs are against both 
defendants, 1st and snd parties, and I think the defendant second 
party can appeal against the decree, and as the ground is common 
to himself and defendant No. 1 so far at least as the question of 
mesne profits is. concerned, the whole case comes under. review 
inasmuch as there can be no decree for mesne profits unless there is 
а decree for possession. . 


On the merits it has been contended by. Ше learned vakil for the 
appellant that (1) whether under protest or not the plaintiffs have 
accepted rent deposited by him as & mortgagee апа have thereby 
recognized the mortgage. 


(2) That there has been no abandonment by the tenantsas they 
bave arranged for the payment of the rent. 

(3) That the plaintiff is entitled to only 14 blghas out of 22 
bighas and there can be no ejectment from a part of a jote. 


The 3rd ground was set at rest at once as there was no plea 
upon the same in the Courts below and no ground in this Court. 

АЗ regards the second ground it is contended that all the 
requirementa of section 87 of the Bengal Tenancy Act do not exist 
in that the only ground on which the tenant Is said to have 
abandoned the holding is that he has left the village. The plaintiffs, 
however. are not proceeding under that section, and it has been 
held that the section is not exhaustive and the landlord may proceed 
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by suit if he can prove that the facts and circumstances of the case 
lead to an inference of abandonment: See Samujan Roy v. Munshi 
Mahaton (1); Ram Pershad Koeri ап! others v. Yawahir Roy (3). 

Then coming to the :st ground I have to consider it in two 
aspects. 

It is contended that as rent paid by the mortgagee as such 
bas been received without protest even for one occasion there has 
been a recognition of the mortgagee as such. In the case of 
Baroda Churn Dutt v. Hemlata Dasi, (3*, Sir Lawrence Jenkins C. J. 
and Mookerjee J. held that there was a complete recognition of the 
mortgagee as such when the landlord on receipt of rent gave a 
receipt in the name of the tenant “through Baroda Churn. Dutt 
the mortgagee.” In this case the plaintiffs received without protest 
the rent deposited by the mortgagee as such and I think the same 
principle is applicable and there has been such a recognition of the 
rights of the mortgagee as such that the plaintiffs cannot evict the 
mortgages as a trespasser, ; 

In this view of the first aspect of the question it is not n ecessary 
to labour the second aspect of the case which also appears to be in 
favour of the appellant The next aspect of the question is 
that the acceptance under protest also would operate in favour of the 
payer as a walver of any forfeiture incurred. In the case of Geo ge 
Henry Davenport v. Her Majesty The Queen (4), their Lordships 
of the Judicial Committee said “ Where money із paid and received 
as rent under a lease a mere protest that it is accepted conditionally 
and without prejudice to a right to a prior forfeiturs cannot 
countervall the fact of such receipt.” This case was followed in the 
case of Kali Krishna Tugorev. Fuale Al Chomdhry (5). In that 
case the tenant had incurred a forfeiture . but the landlord received 
a portion of the rent but kept the payment in suspense until the whole 
rent was paid, It was held that such a qualification did not make 
the payments anything else than payments of rent and that the 
lessor had waived his right to Insist on ejectment. The protest, 
therefore, under which the plaintiffs received the amount depesited 
by the mortgagee did not make the receipt the less a receipt of 1ent 
from a mortgagee. 


(1) (1900) 4 C. W. N 493. (9) (1007) 7 C. L J 72, 
(3) (1909) 13 C. W. N. #33. (4) 877) LL R. ЗА, С. :15, 
(5) (1883) 1. L, R, 9 Calc. 843. 
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In either view of the question, therefore, the mortgage has been 
recognized by the plaintiffs and they are not entitled to a decree 
for ejectment. 


The appeal is accordingly decreed with costs in all Courts. 
The same order will be made in Appeal No. 664. 


А. N. Re C. i Appeals allowed. 





. Before Sir Asutosh Mookerge, Knight, Judge, and 
Mr. Fustice Beacheroft. 


KALIKANAND MOOKERJEE 
v. 


BIPRODAS PAL CHOWDHURY.* 


Byecimeni—[ncumbrance, annulment of—Limitation Act ( IX of 1908) Sch. 
I, Art t21—4Ad9erse possession mutt commence after creation of tenure 
~~Possession to be astablished—Title proved —Presumplive evidence of 
possession— Ancient document—Bengal Teuincy Act ( VIII of 1885), 
Sec. 161( a )—' Imcumbrance. 

. A plaintiff relying on Art. 121, Sch І оё the Limitation Act, has to es- 
tablish thar the incumbrance which he seeks to annul is due to adverse posses- 
sion which commenced «fter the creation of the putni, The plaintiff before 
he succeeds, must prove that the proprietor was in possession when the putni 
was created. 

When the plaintiff has to establish possession at a particular point of time, 
he is not entitled to call upon the Court to presume that because his title has 
been established, possession must be presumed to have been with the holder 
of the title at that specified period of time. 


Ancient documents produced from proper custody and by which any right 
to property purports to have beed exercised are presumptive evidence of 
possession. 7 Е 

The term incumbrance, іа clause (a) of section 161 of the Bengal Tenancy 
Act includes a statutory title acquired by a trespasser by adverse possession of 
the land of the defaulting tenure, provided such act of possession commenced 
after the tenure had been created. Such incumbrance cannot be annulled in 
any manner other than that provided in section 167 of the Bengal Tenancy 
Act. 


* Appeals from Appellate Decrees Nos, 1824, 1900, 2506, 2532. to 258a, 
3394 to 3426 of 1011 and 665 of 1912 . against the decrees of S, C. Mallik Esq., 
District Judge of Nadia, dated the and June, 1911, reversing those of Babu ^ 
Atul Chandra those, Munsiff of Krishnagore, dated the aand December, 
1908, 

6 
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Gocool v. Debendra (1) and dreadulla v — Monsubali (a) referred to. 

Appeals by the Defendants, ' 

Suits for declaration of title to imomovable property and for 
recovery of possession thereof. 

The material facts and arguments appear from the judgment. 


Mr. S. P. Sinha, Babus Mahendra Nath Ray, Hara Kumar 
Mitter and Sarat Chundra Khan forthe Appellant. | 
Dr. Rash Bihary Ghose and Babu Amarendra Nath Bose. for 


the Respondent. 


The Judgment of the Court was delivered by 


Mookerjee J.—These eighty-eigbt appeals arise out of as 
many sults for declaration of title to immoveable property and 
for recovery of possession thereof. The case lor the plaintiff res- 
pondent may be briefly stated. He alleges that in 1799 an estate was 
created, from which а putni tenure was carved out later оп on some 
date not known ; but the putni was sold in 1807, and the purchaser Ra- 
mes Ohandra Mookerjee on the 26th June 1807 gave a Kabulyat to 
the Zemindar, Maharaj Tej Chunder. In execution of a decree for 
arrears of rent obtained by the proprietor against the putnidars, the 
tenure was sold under the provisions of the Bengal Tenancy Act on 
the 28th November 1899 and passed into the hands of the plaintiff. 
The plaintiff asserts that the defendants in the various suits are in 
possession of different parcels of land within the ambit of the put- 
ni taluk purchased by him and that they have no right to 
continne in occupation. He accordingly prays that his title by purchase 
may be declared and that the defendants may be ejected as tres- 
passers. According to the plaintiff the cause of action in each of 
these suits arose on the 28th November 1899, the date of the auc- 
tion purchase, and no question of limitation could arise as the suits 
have been instituted within 12 years from the date of such purchase. 
The defendants resist the claim on the ground, amongst others, 
that they hold under rent-free grants and that in any event the 
claim of the plaintiff is barred by limitation. "Their case in sub- 
stance is that they have been in possession of these lands from the 
time of their predecessors and that their possession can be traced 
back to at least 1790, long before the creation of the putni as also 
the formation of she permanently settled estate out of which the 


G) (1911) C. I, G. 136. (2)( 1912) 16 C. L. J. 539. 
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раш! was carved. The District Judge has found in favour of the 
plaintiff that the defendants have falled to establish their rent-free 
tenure and that the suits are not barred by limitation Inasmuch as 
they have been commenced within 12 years of the date when the 
sale became final and conclusive within the meaning of Article rai 
of the second Schedule to the Indlan Limitation Act. On behalf of 
the defendants appellants, the decision of the District Judge has been 
assailed on the merits and the view taken by him upon the question 
of limitation has been attacked as obviously unsound. It Їз not 
necessary for our present purposes to examine the merits of the cases 
because we have arrived at the conclusion that the suits are barred 
by limitation. 

The District Judge has held that Article таг о the second 
Schedule of the Indian Limitation Act 18 applicable to the cases. 
That Article provides that suits to avoid incumbrances in а putni 
taluq sold for arrears of rent must be commenced within 13 years 
from the date when the sale becomes final and conclusive. We 
shall for the purposes of the present argument—and for that pur- 
pose alone—assume, that Article 121 applies to a case in which 
a suit has been instituted by a purchaser ofa patni taluk at а sale 
held under the provisions of the Bengal Tenancy Act. The question 
on this assumption arises, whether the suits before us are sults to 
avoid incumbrances In a putni talug. ‘The District Judge bas held 
on the authority of the decision in Maffer Chandra Pal Chowdhry 
v. Rajendra Lal Goswami (1) that article 121 is applicable. 
That decision formulates the proposition that the interest acquired 
by an adverse possessor of land included Ina putni taluq Is an in- 
cumbrance within the meaning of Article 121 of the Second Schedule 
of the Indian Limitation Act. This view is in accord with the 
principle recognized in the cases of Womesh Chunder (Сооро v. 
Ra Narain Roy (2), Khantomoni Dasi v. Bijoy Chand Mahkatad 
(3) and Karim Khan v. Brojo Nath Das (4). It ів very material 
to observe, however, that the adverse possession, contemplated in 
these cases, is possession which commenced after the creation of 
the putni tenure. These cases are founded on the principle laid 
down in section 11 of Regulation VIII of 1819. The first clause of 
that section declares that any taluq for saleable tenure that may be 
disposed of at a public sale under the rules of the Regulation 
for arrears of rent due on account of it, is sold free of all 

(1) (1897) I. L. К. 25 Oalc. 167, (а) (1868) то М. R i5... 

(3) (1892) 1. L. R. 19 Calc. 787. (4) (1894) I. 1. К. 22 Calc. 244. 
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incumbrances that may have accrued upon it by act of the defaulting 
proprietor, his representatives or asslgnees, unless the right of mak- 
ing such incumbrances shall have been expressly vested in the hold- 
er by a stipulation to that effect in the written engagements under 
which the said talug may have been held. No transfer by sale, 
gift or otherwise, no mortgage or other limited assignment ів per- 
mitted to bar the Indefeasible right of the — zemindar to hold the 
tenure of his creation answerable in the state in which he created 
it for the rent which is in fact his reserved property in the tenure, 
except the transfer or assignment should have been made with a 
condition to that effect under express authority obtained from such 
Zemindar, The principle consequently is that the purchaser of a 
putni taluq at a sale held under Regulaion VIflofr819 takes the -taluq 
in the state in which it was initially created, and the judicial decisi- 
ons to which we have already referred lay down the doctrine that the 
purchaser takes tho property not free merely of all incumbrances that 
may have accrued upon the tenure by act of the defaulting proprietor, 
his representatives or assignees but also free of the interests acquired 
by an adverse possessor who has been able to acquire such in- 
terest by the inaction of the defaulting proprietor. This doctrine 
ia plainly limited in its application to cases where the adverse pos- 


зеввіоп commenced after the creation of the putni. In a case in 


which the proprietor of the estate is out of possession he cannot, 
merely by the device of the creation of a subordinate taluq, arrest 
the effect of the adverse possession which has already commenced 
to run against him, and such possession would be effective not 
only as against (һе subordinate Lenure-holder but also as against 
the superior proprietor. Consequently, if a plaintiff 1elies upon 
Article 131 of the Second Schedule oi the Indian Limitatlon Act, . 
he has to establish that the incumbrance which he seeks to annul 
is due to adverse possession which commenced after the creation of 
the putni. The District Judge has not found that in the cases before 
us the adverse possession of the defendants and their predecessors 
commenced after the creation of the putni. On the other hand, 
there is ample evidence that the adverse possession of the defendants 
and thelr predecessors commenced before the creation of the putni, 
There are traces on the record to show that there had been assertions 
of hostile title before the putni itself was created. On behalf of the 
plaintiff respondent, however, it has been suggested that there is 
some evidence of ancient possession of the disputed lands by the 
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proprietor of the eslate. But before we deal with the evidence, to 
which allusion has been mide in the course of arguments, it may be 
pointed out that the plaintiff, before he can succeed, must prove 
that the proprietor was in possession when the putni was created. 
In order to establish that the proprietor was in possession at that 
time, it bas been argued that we should presume that possession 
follows title. In our opinion, that doctrine has no application to & 
case of this description. No doubt, it was pointed out by their 
Lordships of the Judicial Committee in the case of Auujee Ram 
Panday v. Goburdhua Ram Panday (1) that in the decision of the 
question of limitation, If there is conflicting evidence on both sides, 
the Court may presume that possession was with the party whose 
title has been established. But it does not follow that when the 
plaintiff has to establish possession at a particular point of time, 
he is entitled to call upon the Court to presume that because his 
title has been established, possession must be presumed to have 
been with the holder of the title at that specific period of time. 
This contention, Indeed, is clearly opposed to the decision of the 
Judicial Committee in the case of Mohima Chandra Majumdar v. 
Mohesh Chandra Niogi (2), where their Lordships pointed out that 
- it is not enough for the plaintiff in an action in ejectment to establish 
hia title or his possession at some remote time, but that It is essential 
for him to prove that he was in possession within 12 years antecedent 
to the suit. To the same effect are the decisions іп Debea v. Ray 
Fang (3); Jafar Husain v. Mathug Ali (4); Hemunta Kumari v. 
J'agadindra (5). We have next been asked to hold that the grant 
of the putni tenure itself is evidence of possession, and in support 
of this argument we have been asked to consider the terms of the 
putni kabuliat. Our attention has also been invited to the cases of 
Altorney General ү. Emerson (6), Malcolmson v. О' Dey (7), 
Bristow v. Cormicun (8) and Blandy-Yenkins у. Dunraven (9), 
to show that ancient documents produced from proper custody 
and by which any right to property purports to have been exercised 
are admissible even in favour of the grantor or his successors, 
in proof of possession. This doctrine is justified on the principle 


(1) (1873) 20 W. К, 25 (29). 

(а) (1888) L. К. 161. A. 23, L L. К. 16 Calc. „73. 

(3) (1881) L. R. 8 I, А, 210 (229) ; I. L. К. 8 Calc. 224. 

(4) (1892) I. L. R, 14 АП, 193. (5) (1906) то C. W. М, 630 P. C, 
(6) (1891) A. C. 658 (7) (1862-63) 10 H, L. C. 591. 

(8) (1878) 3 A. С, 641 (668), (9) (1899) a Ch. rar. 
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that documents of this character may rightly be treated as presumptive 
evidence of possession because anclent possession is incapable of 
direct proof by witnesses and such documents are themselves acts 
of ownership, real transactions between man and man, intelligible 
upon the footing of title or at least of a ?onafde belief in title, 
since in the ordinary course of things men do not execute such 
documents without acting upon them. This principle plainly has no 
application to the circumstances of the present cases. An 
examination of the putni kabuliat does not show that there is any 
assertion that the grantor of the putni at the lime was in possession 
of every parcel of land comprised within the boundarjes of ‘the риш! 
nor is there any allegation in the document that the grantee of the 
taluq obtained actual possession ot every piece of land within the 
tenure granted to him. It has finally been argued that the Thak 
map of 1852 is evidence of possession, and (hat witnesses have been 
called to speak to possession of two villages "by a lessee from Ше 
putnidar. The evidence, however, is of Ше vaguest description 
and does not show that the putnidar or the owner of the estate was 
In actual possession of any particular parcel of land now in dispute. 
In these circumstances we are of opinion that the plaintiff has not 
established that the possession of the defendants commenced after 
the creation of the putni or thal the proprietor of the estate was in 
possession at the Ите when the putni was granted. Consequently 
the interest acquired by the defendants cannot be deemed to be an 
incumbiance within the meaning of article 121; nor is it an 
incumbrance within the meaning ofthe first clause of section 1: ot 
Regulation VIII of r819, In this view, the decrees made by the 
District Judge cannot be supported. : 
It is clear, however, that the case as made Inthe plant is based 
on an entirely erroneous assumption. The plaintiff bas come into 
Court on the allegation that his cause of action arose on the aoth 
November 1899 when he purchased the property at a sale held 
under the provisions of the Bengal Tenancy Act. This statement 
was material for the purposes of the case, because under section 50 
clause (d) of the Civil Procedure Code of: 1882, it was incumbent 
on the plaintiff to embody in his plaint a plain and concise statement 
of the circumstances constituting the cause of action and whero 
and when itarose. It was further his duty, if the cause of action 
&rose beyond the period ordinarily allowed by any law for instituting 
the sult, to show in Ыз plaint the ground upon which exemption 
from such law was claimed. In the cases before us, ihe defendants 
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have been unquestionably in possession for more than 12 years 
antecedent tothe suit. The plaintiff therefore had to make out an 
affirmative case to tuke his suit out of the statute of limitation, and he 
based his case on the ground that the causa of action arose on the 
20th November 1899, on the assumption that Article 121 of the 
Second Schedule of the Indian Limitation Act was applicable, 
But it cannot be disputed that the cause of action did not arise 
on the 20th November 1899. The plaintiff made his purchase 
at a sale held in execution of a rent decree under the Bengal Tenancy 
Act. Under section 159 of the Bengal Tenancy Act he made his 
purchase with power to annul the interests defined as Incumbranees 
in section 161. Clause (a) of that section lays down that the term 
incumbrance, used with reference to a tenancy, means any lien, 
sub-tenancy, easement, or other right or interest created by the tenant 
on his tenure or holding or in limitation of his own interest 
therein, and not being a protected interest as defined in section 160. 
With reference to the use of the term 'incunibrance' in this section 
it was held in the cases of Gocool Lagdi v. Debendra Nath 
Sen (1) and Arsadulla v. -Wonsubali (a), that an * incumbrance' 
includes a statutary title acquired by a trespasser by adversa posses- 
sion of the land of the defaulting tenure, provided such act of pos- 
session commenced after the tenure had been created, It was 
further held that such incumbrance cannot be'annulled m any manner 
other than that provided in section 167 of the Bengal ‘Tenancy Act. 
Consequently, upon the facts of these cases, it is clear that before 
the plaintiff can succeed he must establish that the Interests acquired 
by the defendants by adverse possession constitute an incumbrance 
within the meaning of sectión 161 of the Bengal Tenancy Aot and 
are oapable of annulment in the manner provided in section 167. 
The difficulty of the plaintiff, if this view of the matter be adopted, 
is that he has not established that the adverse possession of the 
defendants and their predecessors commenced after the creation of 
the putni taluq But even if he had succeeded in establishing that 
such adverse posssssion commenc:d after the creation of the putni 
taluq, before he could succeed he would have to prove that under 
sub-section (1) of section 167 he had annulled the incumbrances 
by service of notice within on» year from the date of the sale or 
the date on which he first had notioe of the incumbrances, In the 
plaint, it was stated that notices had'been served as contemplated 


(1) (1911) 14 C. La ].136. (а) (19122 16 С.І. ]. 539, 


‚А. Т. М, 
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by sub-section (1) of section 167 on the sth October 1907. But 
the plaintiff asserted that such service of notice was unnecessary and 
the Courts below did not investigate whether the notices were 
actually served and if served, whether they were served within one 
year from the date on which the plaintiff first һай notice of the in- 
cumbrances. It ів not disputed that the notices, which are alleged 
to have been served on the sth October 1907 were not served, if 
served at all, within one year from the date of the sale, which took 
place, as already stated, on the 28th November 1899. If, therefore, 
the interests of the defendants constituted an incumbrance, the plain- 
ЧЕ would have to establish that he had notice of Ше incum- 
brances within one year prior to the 5th October 1907. The Courts 
below have not found that the plaintiff had first notice of the interest 
of the defendants within one year prior to the sth October 1907. On 
the other hand, it is extremely improbable, to say the least, that 
when so many persons in so many suits were in open and peaceable 
occupation of зо many parcels of land that the plaintiff should not 
have discovered till after sth October 1906, that is, nearly seven 
years after he had purchased Ше putni at the execution sale that the 
defendants claimed to hold under an adverse title. The slightest 
enquiry, such asa prudent owner would in ordinary course have 
made, would have disclosed that the occupants of the lands claimed 
to hold them without payment of rent to the propriator or his repre- 
sentative. Consequently if the provisions of the Bengal Tenancy Act 
are applied, as they must be applied, the position of the plaintiff 
becomes even more difficult than it is if rellance is placed only upon 
Article тзт of the Second Schedule of the Indian Limitation Act 
on the groundless assumption that the sale took place under the 
provisions of the Putni Regulation. We may add that the restriction 
mentioned in section 195 clause (c) of the Bengal Tenancy Act 
does not touch the question of the applicability of section 176 to 
the lands in suit. 

The result is that these appeals must be allowed, the decrees 
of the District Judge set aside and the suits dismissed with costs 
in all the Courts. 

. Appeuls allowed. 
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Before Sir Asufoth Mookerye, Knight, Judge, and Mr, Justice 
Beacheroff. 


SOUDAMINI GHOSE 
т, 


GOPAL OHANDRA GHOSE.* 


Arbliration —Reference without Intervention of Court--Submission to arlitra- 
lion, a contract —Parties io kave legal capacity to contract—Parties to have power 
in relation to subject-matter—Reference to arbitration with power to alter or 
modify the provisions of will—Executor, if can refer to arbitration —Question of 
law, if can be referred to arbitration—Parties to reference, if can object to the 
legality of award—Civil Procedure Code (Act V of 1908), S. 104 Smd-sec(t) ci. 
(7), Sch 11. Para. 41 (1}—Order filing award—Appeal. 

Capacity to make a submission is co-extensive with capacity’ to contract; 
avery person capable of entering into a contract may bea party to a submission ; 
conversely, he who cannot contract, cannot make a submission; and, as a 
necessary corollary, In the case of persons whose capacity to contract is restrict- 
ed, the power of making a submission is, in the same manner and to the same 
extent, limited Consequently, If parties enter into a submission concerring а 
subject-matter over which one of them has no authority or only a restricted 
power of disposition, an award ordering such party to do that which he cannot 
lawfully do, will be of no legal effect whatever, 7 

‚ An executor or administrator is, under certain circumstances, for example, for 
the settlement of any debt, account or claim in relation to the estate In his hands, 
competent to make a reference to arbitration; such right cannot be disputed 
when exercised within the limits of his authority, 

Bean v. Farman (1) referred to- 

But an executor cannot make a reference to arbitration with the avowed pur- 
pose that the terms of the will may be modifled and arrangements made for the 
management and distribution of the estate contrary to thè directions of the 
testator. 

Pure questions of law may be referred to the decision of an arbitrator. 

Steff. v. Andrews (21, Ching v. Ching (3), Young v. Walter (4), Mathew v. 
Davis (5), and Ghulam Khan v. Mukamad Hassan (6) referred to. 

Аз a submission only refers to the arbitrator questions between the parties, 
the moment he touches the Interest of strangers, he exceeds his authority and his 
award із void. 


t Appoal from Original Order No. 464 of 1911, against an order of Babu 
Tarak Nath Dutt, Subordinate Judge of Jessore, dated the goth June, 1912. 


(1) (1898) 6 Plckering (Mass) 269. (2) (1816) з Madd.6, 
(3) (1801) 6 Vesey 281. (4) (1804) 9 Ves. 364 
(5) (1842) 1 Dowling N.S 679. ? 

(6) (1901) LL.R. 29 Calc. 167, L. К. 29.- LÀ. cr. 


7 
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Turner v, Swainson (1), Alder v. Sawill (a) and Lewis. v. Rossitor (3) refere 
red to. 


Submission to an arbitration does not operate as a waiver of an extrinsic 
objection that the award is illegal because based оп an Шера! act or subject- 
matter. г 


Steers v. Lashley (4). referred to 

The fact that а decree is drawn up on the basis of the judgment which 
follows the order filing an award in an arbitration without the intervention of 
the Court cannot take away the right of appeal of the party aggrieved by the 
order. If the appeal is allowed, the decree will become infructuous ; the whole 
foundation of the decree will disappear and it Is competent to the appellate 
Court to declare that the decree 15 vacated. 

Appeal by the Opposite Party. 

Application for filing and enforcement of award in’ matter referred 
to arbitration without intervention of Court. 

The materia! facts and arguments appear from the judgment. 

Babn Dwarka Nath Chuckerbutly and Dr. Sara! Chandra Bysak 
for the Appellant. 

Dr. ` Dwarka “Nath Milter, Babus Lalit’ Mohan Banerjee, 
Harendra Nath Mooherjee, and Swritis Chandra Ghose for the 
Respondent. 


| С.А.У. 
The judgments of the Court were as follows : 


Mookerjee J.—This appeal is directed against an order under 
clause (т) of paragraph 31 of the second schedule of the Civil 
Procedure Code of 1908. Тһе Court below has ordered that an 
award made by arbitrators without the intervention of the Court be 
filed. А preliminary objection has been taken to the competence 
of the appeal, on the ground that ав a decree has already been drawn 
up їп accordance with the judgment pronounced on the basis of the 
award and as such decree is not open to appeal under clause (2) of 
paragraph sr, the order must be deemed to have merged in the 
deciee and to be no longer liable to be challenged by way of appeal. 
In our opinion, the preliminary objection must be overruled. It 
cannot be disputed that under clause (£) of sub-section (1) of section 
104 of the Code, an appeal lies from an order filing or refusing to 
file an award in ап arbitration without the intervention of the Court. 
Such appeal may be -preferred at any time within the period pres- 
cribed therefor by the Indian ‘Limitation Act. The fact that a 
decree is drawn up on the basis of the Judgment which follows the 
(1) (1836) 1 M. & W. 572; 46 R.R, 402. (2) (1814) 5 Taunton; 454; 15 R.R. 551. 
(3) (1875) 44 LJ. Exch, 136. (4) (1794) 6 Т.К бо. 


4 


VoL, XXL] ‚ HIGH. COURT. 


order cannot take away the right of appeal of the party aggrieved by 
the order, No doubt, the decree cannot be assailed by way of 
appeal, except on the ground that it is in excess of or not in accord- 
ance with the award. But this does not justify the inference that as 
goon as the decree is drawn up, the order which is its foundation 
becomes merged therein and loses its character аз an appealable 
order. It has been argued, however, that this view may lead to an 
anomalous result, namely, thar if the appeal is entertained and 
ultimately allowed, the order will- stand cancelled, while the decree 
based thereon will remain unaffected, because it has never been 
challenged by way of appeal, as the limited ground on which it can 


be attacked does not exist. This position has been sought to be. 


illustrated by a reference to the concrete facts of the present case. 
The order under clause (т) of paragraph 21 was made by the Sub- 
ordinate Judge on the 3oth June, rgtr, and on that very day, he 
pronounced judgment according to the award. The decree on the 
basis of the judgment was drawn up on the 4th July, 1911, but, as 
required by Rule 7 of Order зо of the Code, bore the date of the 
judgment. The present appeal against the order was lodged on 
the 6th September, 1911. No appeal has ever been preferred against 
the decree, as there is no reason to hold that the decree is in excess 
of or not la accordance with the award. Under these circumstances, 
it has been „argued on behalf of the respondent that if the present 
appeal is entertained and allowed, the decree will still remain 
operative, and that, consequently, it would be idle to hear &his 
appeal on the merits. This argument is manifestly fallacious. If 
this appeal is allowed, the decree will become infructuous ; the whole 
foundation of the decree will disappear; and it will be competent to 
this Court to declare that the decree had been vacated, because the 
order on which it was based had been cancelled. . We hold, accord- 
ingly, that this appeal is competent and this view is in accord with 
that adopted in Sabitri v. Promodi (ї) and Алла Nath +. 
Ushabal (3). 
To appreciate the merits of the controversy between the parties, 
a brief outline of the facts is essential. One Umes Chandra Ghosh, 
husband of the appellant and father of the respondent, died in 
'igog.: He had made a. testamentary disposition of his properties 
on the 3rd June 1906 by which he appoluted his widow (the appellant) 
and his son by a predeceas:d wife (the respondent):as the executors 
ofthis estate. “The. widow:and the son.jo{ntly. applied for; probate 
(©) (1913) at. CL J. 248. (а) по EWN. 381 - 
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of this will, which was granted to them by the District Judge on the 
7th June 1910. Before the probate had been granted, however, 
on the 18th May тото, the widow and the son executed an ekrar- 
nama by which they referred to three arbitrators the disputes which 
had arisen between them as to the construction of the will, as to 
their right to possess and enjoy the properties covered thereby, and 
several other matters. The ekrarnama expressly states that, should the 
arbitrators deem any of the terms of the will indefinite or illegal, 
they would be competent to alter such term and to make a definite 
and reasonable provision in place thereof agreeably to the intention 
of the testator, On the aoth July 1910, the arbitrators made their 
award. On the 26th September 1910, the son applied, under 
paragraph 20 of the second schedule of the Code, for enforcement 
of the award. The widow resisted the application on the ground, 
amongst others, that the award was invalid because based ona 
submission which was illegal and beyond the competence of the 
parties. The Subordinate Judge has overruled all the objections 
taken by the widow, directed that the award be filed and made a 
decree in accordance therewith. In our opinion, the order of the 
Subordinate Judge cannot be supported. 


The parties to the submission were executors to the will of the 
testator ; they had applied for probate of the will which was shortly 
afterwards issued to them. They are bound by the terms of the will 
and it is their duty to administer the estate in accordance therewith, 
subject to the control of the probate Court. They proceeded, how- 
ever, by means of a reference to arbitration, to arrange for the ad- 
ministration of the estate as if they were not joint executors, and for 
its possession and enjoyment independently of the provisions of the 
will They expressly authorised the arbitrators to substitute for the 
provisions of the wil], which might seem to them indefinite or illegal, 
other provisions agreeably to what might be imagined to have been 
the intention of the testator ; in other words, the executors, in their 
submission, authorised the arbitrators to make a-tew will for ‘the 
testator, The arbitratora have literally availed themselves -of the 
authority thus conferred upon them, and a comparison ‘of the pro- 
visions of the will with the elaborate directions given by the ar- 
bitrators for the management and distribution. of the estate, 
will make manifest the extent to which they have departed from the 
provisions ofthe will The question, consequently, arises, whether 
ай award of this-character, based on a submission which was clearly 
beyond the competence of the parties, should be enforced by the 
Court. ` 
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It is an elementary rule that as a submission to arbitration is a con- 
tract, the parties thereto must not only have a general legal capacity 
to contract, but they must also have such power in relation to the 
subject-matter of the виб піззіол as will enable them to carry into 
„effect any order which could be legally and properly laid upon them 
by the award. ‘To put the matter briefly, capacity to make a submis- 


sion ls co-extensive with capacity to contract ; every person capable , 


of entering into а contract may be a party to a submission; conversely, 
he who cannot contract, cannot make a submisslon ; and, as a neces- 
sary corollary, in the case of persons whose capacity to contract ів 
restrícted, the power of making a submission is, in the same man- 
ner and to the same extent, limited. Consequently, if parties enter 
into а submission concerning a subject-matter over which one of 
them has no authority or on]y a restricted power of disposition, an 
award ordering such party to do that which he cannot lawfully do, 
will be of no legal effect whatever. This is well illustrated by the 
case of Wyati v. Benson (1). There a religious corporation, having 
no power io sell its real estate except with the consentof the supreme 
Court, submitted to arbitration the question of sale of a particular 
property ; the arbitrators ordered the sale to be made; it was ruled 
that thelr award had no force or effect whatever. On this principle, 
it has been held that if an arbitrator directs a party to do any thing 


which he is not competent under the law to do, the direction is invalid, 


In Bacon’s Abridgment ‘lit. Arbitrament and Award, E. 4, it is stated 
that the award to be valid, must be of a thing lawful. Illustration of 
the application of thls doctrine may be found in more han one case 
in the books. In Wood v. Griffith (a) Eldon L. C. observed that 
nelther the Court of Chancery nor any other Court will enforce an 
agreement, by which, if. carried into execudon, the parties will be 
compelled, under the process of a Court of justice, to do that which in 
the view of justice is criminal. In Zwraer v. Swainson (3) Parke B 
accepted the contention that an arbitrator clearly could not direct one 
of the parties to do that which would make him.liable to othe 
persons as a trespasser. We must not be taken, however, to counten- 
ance the proposition that an executor or administrator is not com- 
petent under any circumstances to make a reference to arbitration ; 
such right cannot be disputed when exercised within the limits of 
his authority. [Bean v. Farman (4) ; Laws of England, ed. Halebury 
Vol I. Art 943]. But itis equally plain that an executor cannot make 


(з) (1857) 23 Barb, (N.Y.)323;7. (4) (1818) 1 Swanston 43 ES). 
(3) (1836) 1 М. & W. 572. (4) (1828) 6 Pickering (Mass) 269. 
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а reference to arbitration with the avowed purpose that the terms of 
the will may be modified and arrangements made for the, manage- 
mentand distribution of the estate contrary to the direction of the 
testator. The case before us is plainly not one of submission to 
arbitration by an executor for the settlement of any debt, account on . 
claim in relation to the estate in his hands. The arbitrators are, 


. по doubt, asked to construe the will; and it need not be disputed that. 


pure questions of law may be referred to the decision of an arbi- 
trator: Sef v. Andrews, (1); Ching v. Ching(2); Young v. Waller(3); 
Mathew v. Davis (4); Ghulam Khun v. Muhammad Hassan, (8). 
But the arbitrators are here authorised to do something more than 
a construction of the will of which, as their Lordships of the Judicial 
Committee said in Veuka/a v. Parthasarathi (6) does поі mean an 
addition to the terms of the will. They are empowered to alter, the 
terms of the will. This plainly was not within the competence of the 
executors. 


There is a further difficulty in the way of the enforcement of 
this award. It cannot be disputed that as а submission only refers 
to the arbitrator questions between the parties, the moment he 
touches the interest of strangers, he exceeds his authority dnd his 


‘award is vold : Turner v. Swainson (7); Alder ү. Savill (8); Lewis v. 


Rossiter (9). The principle 18 well-illustrated by the case of Zagrım 
v. Milner (10). There, the arbitrator ordered some bankers, parties 
to the reference, to pay to the other party, the defendant, out of 
funds in their hands belonging to a firm of which the defendant was 
a member, a certain sum stated to be the amount of a debt due to 
the defendant from his partners, who were, however, not parties 
tothe submission. It was ruled that the direction was void. In 
the case before us, the plaintiff and the defendant are two of the 
legatees under the will, and the daughters of the testator, who -are 
not parties to the submission, have a substantial interest in the estate. 
They are entitled to succeed in specified contingencies, and one of 
them was entitled to be married at the expense of the estate, - They 


are in no way bound by this award. In these circumstances, it is 


(1) (1816) 2 Madd, 6. | (2) (1801) 6 Ves. 281. 
(3) (1804) 9 Ves 364. (4) (1842) І Dowling N.S. 679. 
` (8) (1901) LL.R. 29 Calc. 167,, L.R. 29 LA. 51. d 
` (6)(r913) 19 C.L.J. 369 ; I.L R. 37 Mad, 199. 
(7) (1836) 1 M. & W. 572; 46 К.К. 402. 
(8) (1814) 5 Taunton 454 ; 15 R.R. 551. 
(9) (1875) 44 L.], Exch. 136. (то) (1807) 8 East. 443. 
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impossiblé for the Court to enforce this award to the. detriment of 
persons who are not parties thereto, 

The question finally arises, whether it is competent to one of the 
parties to the submission to take exceptions to the legality of the award. 
Paragraph ar of the Second Schedule of the Code provides that the 
award is to be filed, only if no such ground as is mentioned їп para- 
graph r4 is proved. The ground mentioned in clause (c) of para- 
graph 14 is an objection to the legality of the award apparent upon 
the face of it. Now, the award in this case mentions expressly the 
will of the testator as also the deed of submission, and a perusal of 
the will and the submission along with the award makes it manifest 
that the award is illegal and should not have been ordered to be filed. 
We may add that it is well settled that submission to an arbitration 
does not operate. аз а waiver of an extrinsic objection that the 
award is illegul because based on an illegal act or subject-matter : 
Steers у. Lashley (t). 

The,result is that this appeal is allowed, the order to file the 
award set aside, and the application under Paragraph зо of Sch, 
П. of the Civil Procedure Code dismissed with costs in both 
Courts. The decree of the Subordinate Judge Will also stand 
cancelled. We assess the hearing fee in this Court at five gold 
mohurs. 


Beachoroft J.—I agree. 


Appeal allowed. 
A, T. M. 


(1) (1794) 6 T.R. 60. i 


Pefore Sir Asntosh Mookerjee, Knighi, Judge, and Мт. Fustice 
Beacherofi. 


- MEGHRAJ AND OTHERS 
v. 
BIDYABATI KOER anp anoTHER * 


Final order—Civil Procedure Code (Act V of 10908), Sec, rog, О. 1X R. 8—Order 
setting aside a decree of dismissal of sutt for defanit, 
An order by which a decree of dismissal of a anit for default under O. IX, 
R 8 of the Code of Civil Procedure has been set aside, isa final order within 
the meaning of section 109 of that Code ` 
Krishna v. Maharaja Кан Naraim (2) distinguished 
Application by the Defendant. 


* Application No. 27 of 1914 for leave to appeal to His Majesty in Council 
in the matter of Appeal from Orginal Order No, 587 of 1911, decided by Coxa 
and D, Chatterjee JJ on the 6th March, 1914. 


(2) (1913) 18 C. L. J, 124- 
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Application for leave to appeal to His Majesty in Council. 

The material facts and argumenta appear from the judgment. 

Dr. Rash Behary Ghose and Babu Soroshi Charan Mitter for 
the Applicant. 

Babu Satis Chunder Mukerjee for the Opposite Party. 

The judgment of the Oourt was delivered by 


Mookerjee J.—This is an application for leave to appeal to 
His Majesty in Council against an order of this Court by which a 
decree of dismissal of a suit for default has been set aside and a 
trial of the case on the merits directed. 

The question before us is whether this order is а final order 
within the meaning of section 109 of the Code of Civil Procedure. 
On behalf of the respondents it has been contended that it is not a 
final order and relianoe bas been placed on the case of Krishna 
Chandra Ghosh v. Maharaja Ram Narain Singh Bahadur (1). That 
case is clearly distinguishable. There the original Court had dismis- 
sed the sult as premature because brought during the pendency of 
settlement proceedings; the deoree of thas Court however did not 
finally terminate the controversy between the parties, but left it open 
to the plaintiff to enforce his rights, if any, in a fresh sult. This 
Court on appeal took a different view and, directed the suit to be 
revived and to be tried on the merits after the settlement proceed- 
ings had terminated. In the present case, the dismissal of the suit 
for default under О. 9, R. 8., finally ended the controversy between 
the parties, as under О. 9. R, 9. the plaintif was precluded from 
bringing a fresh suit in respect of the same cause of action. His 
only remedy was to have the dismissal set aside under О. 9. R. 9., 
but his application in that behalf was unsuccessful. On appeal to 
this Court. under O. 43. R 1 (c), that order has been set aside. The 
order of this Court sets aside the final decree of the original Court 
which was in favor of the appellant, Before that decree was set 
aside, he was in the position that the litigation against him had 
finally terminated. The position now is, that he has been deprived 
of the benefit of the final decree and the suit as against him із to be 
tried. 

An order which has this effect, may, we think, be regarded as 
a final order within the meaning of section 109 of the Code. This 
conclusion receives some support from the observations In Radha 
Kishan v. Collector of Fannpur (1) where the Judiclal Committee 
held that an order merely reviving a proceeding to set aside an 

(1) (1913) 18 C. L. J. 124 : : 

(а) (1900) L. R. 28 1 A эВ; 1. L. R, 23 АП 230 
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eoparfe decres under section 108 of the Oade of 1882 and not 
actually granting the application made for that purpose, was not à 
final order. Tne view we take is Їп no way oppoiad to the decisions 
in Mosahar Hossein v. Bodha (1), and RahimbAoy v. Turner (2). 
We hold accordingly that the order in question is a final order, and 
as itis not disputed that the value of the subject-matter is over 
Rs. 10000, a certificate will be granted. . 

A. Т. M. Leave granted. 


(1) (1894) Le R. 221. Avr; I L R 17 All. ита. 
(a) (1850) L.R 18 1 А.б; I.E. R 15 Bom, 155. 


Before St Asutosh Mookerge, Knigh!, Judge, ані Mr. Tushee 
Beachcrof?, 
DAMRA COAL COMPANY. 
v 
BENARES BANK." 


' Final order —' Fit case '—-Civil Procedure Coda (Act V 1908), Sec.105. 

An order refusing to issue a temporary injunction agalost the execution of a 
mortgage decree, is not а final order within the meaning of section 109 of the 
Code of Civil Procedure. 

The term ' final order ' in section 109 of the Code of Civil Procedure denotes 
an order which finally decides any matter directly at issue In the case in respect 
of the rights of the parties, 


No question of an order being a final one arises in a case where leave to ap- 
peal to His Majesty in Council is asked for on the ground of the case being a 
fit one for appeal. 

Application by the Plaintiff. 

Suit for a declaration that a mortgage decree obtained by the 
opposite party is fraudulent, and for permanent injunction to restrain 
the execution of that decree. Pending sujt an applicatlon was made 
for a temporary injunction to restraln the execution of that decree. 
'Fbis application was granted. That order was reversed on appeal to 
the High Court, and the application for temporary injunction refus- 
ed. The petitioner therefore sought for leave to appeal against that 
order. | 

Mr. В. Chucherbuity and Babu Bankim  Chunder — Mookergee 
for the Petitioner. 

* Application for leave to appeal to His Majesty in Council No. 28 of 1914, 
in the. matter of Appeal from Original Order No. 355 of 1913, decided by 
Fletcher and N. Chatterjea JJ. on the gth March, 1914. 
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Mr. S. P. Sinha and Babu Bepin Behary Ghose for the Opposite 
Party. 

The judgment of the Court was delivered by 

Mookerjee, J.—This is an application for leave to appeal 
to His Majesty in Council. The petitioner contendsthat the order 
in question is a final order within the meaning of clause (a) of section 
10g of the Code of Civil Procedure, and that, in any event, the 
case is such that this Court should certify under clause (c) of 
section 109 that it is a fit one for appeal to His Majesty in Oouncil. 

This petitioner has instituted a suit for declaration thata mortgage 
decree obtained by the opposite party is fraudulent, and for perma- 
nent injunction to restrain the execution of that decree. During the 


pendency of that suit, an application was made for a temporary 


injunction to restrain the execution of that decree. The Subordinate 
Judge at one stage refused the application for a temporary injunc- 
tion, but, later on, granted the application. On appeal to this 
Court that order has been reversed, and the application for tempo-- 
rary injunction refused. The petitioner now seeks for leave to 
appeal against this order, In our opinion, itis plain that the oider 
is not a final order within the meaning of section 109 of the Code 
of Civil Procedure. It has been repeatedly ruled that the term final 
order denotes an order which finally decides any matter directly at 
issue In the case in respect of the rights of the parties. This the 
order in question does not profess to do. But it has been argued that 
the order embodies an expression of opinion onthe matters in 
controversy between the parties ; it is plain, however, that such an 
expression of opinion is not a final decision of the question at issue 
between the partles in the suit. It was ruled in Chundi Бий Fha 
у. Pudmanund Singh (1), thatan order refusing to appoint a Re- 
ceiver 18 not a final order within the meaning of sectlon 595 of the 
Code of 1882; it was similarly held in Mahomed Alwsaji Salepi v, 
Ahmed Musajı Salefi (3), that an order appointing a Receiver is not 
a final order. It has algo been held in Srinivasa Prasad Singh v. 
Kesho Prasad Singh (3), that an order refusing to stay execution 
of a decree is not a final order. We are of opinion that the order 
of this Court, made in reversal of the order of the Court of first 
instance, refusing to issue a temporary injunction against the 
execution of the mortgage decree is not a final order, and the 
petitioner is not entitled to ask for a certificate on that ground. 


U) (1895) L L. R. aa Calc ga8.. (a) (1911) 15 C. L. J. 507, 
(3) 11911) 13 C.L. J. 681. v 
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* [thas been argued in the next place that this is a fit case for a 
certificate under section rog, clause (с). It is to be observed that 
whereas in clause (а) the expression “final order” is used, in 
clause (с) the term “ order ” is used, and consequently on the dis- 
cusslon of the second point, no question arises whether the order 
in question is final or not. It has been pointed out to us that if leave 
is refused and the order of this Oourtisallowed to stand, grave 
injury might be done to the petitioners and that needless complica- 
tions might occur much to their detriment. On behalf of the oppo- 
site party it has been argued that this is nota olrcumstance which 
the Court should at all take into account to determine whether a 
certificate should or should not be granted under clanse (с) of 
section rog In this connection, our attention has been drawn to 
the observation of Lord Hobhouse in Benare Pershad у. Rashi 
Krishua Naryas(1), that the corresponding clause of the Code of 1882 
was intended to cover very special cases, for example, those in 
which the point in. dispute was not measurable by money, though 
it might be of great public or private importance. Lord Hobhouse 
added that to certify that the case was of that kind or not, was left 
entirely in the discretion of the Court, and it was а judicial process 
which should not be performed without'special exercise of that 
discretion evinced by the fitting certificate. It has further been 
pointed out thatthe discretion vested in the Oourt under the corres- 
ponding provision of the Code of 1882, has been very sparingly 
exercised. We have attached due weight to- these considerations 
but in view of all the circumstances of the case, we have arrived at 
the conclusion that this is a fit case in which a certificate should - 
be granted. Itis not necessary for us to express any opinion on 
the тез of the controversy between the parties ; but after an 
anxious consideration of the whole situation, we feel no doubt 
that the case is а fit one for appeal to His Majesty in Council. 
À certificate will issue accordingly. AMET 
A. T. M. | ‚ Leave granted. 





sinew 


(1) (1900) L R. a8 LA, 12; 11.8 ag All aay. 
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Before Sir Lawrence Fenkins, K. C. I. E, Chief Justico, ап? 
Sir Asutosh Mookerjee, Knight, Fudge. 
AMBICA OHARAN DUTT. 


v. 
RAMGATI GUHA AND OTHERS* 


Lien-—Paysuant do avert execution sale under rent decree—Payiment by mortyagee 
after obtaining a decree on his wwortgage— Relationship. of mortgagor and 
mortgagee, if subsists after decree—Mortgage decree, satisfaction of-—Sui 
on lien, if maintianable—Contract—Remedy provided in mortgage deed, if 
precludes mortgages from pursuing other remedy 
A decree obtained on a mortgage does not put an end to the relationship of 


wortgagor and mortgagee 
Surjiram у Barkamdeo (1) referred to 


A mortgagee is entitled to add the amount of deposit made to avert a salo 
tn execution of arent decree, under section 310A of the Code of Clvil ‘Procedure 
(1882), to hi» charge By making the deposit, he acquires a lien from which 
the mortgaged property was not discharged by the mere payment uf the sum due 
under the preliminary decree. That payment satisfied the mortgage decrec but 
left the lien acquired subsequent to the decree outstanding. 

Rabhohari v. Bipra (2) referred to 

The inclusion in the deed of mortgage of a remedy which the mortgagee al- 
ready had by law (section 73 of the Transfer of the Property Act) can not debar 
the mortgagee from pursuing any other remedy which may be open to him. 

Appeal by Defendant No. 2. 

Suit to establish the plaintiff's right to alien on the mortgaged 
property for the amount paid by him to have the execution sale set 
aside, with interest, and to obtain an order for sale of the property 
in the event of the sum claimed not being paid. . 

The husband of defendant No. г mortgaged certain land to the 
plaintiff. The latter obtained a preliminary decree. The property 
was afterwards sold in execution of ient decree. The plainuff 
deposited the amount under section 310A of the Code of Civil 
Procedure and the sale was set aside. Defendant No.1 then sold 
the mortgaged property to defendant Nd. 2 by a private sale. The 
aniount due underthe plaintiff's preliminary decree was then paid 
into Court and that decree was satisfied. The plaintiff then brought 
the present suit. The suit was decreed’ by the lower Courts. Hence 
this appeal. 

* Letters Papent Appeal No. 47 of 1912, against the decision of Mr. Justice 
Richardygn, dated the 16th April 1912, in Appeal from Appellate Decree No. 
188 of 1910, affirmlng that of Babu Mohlni Mohun Dutt, Subordinate Judge of 
Faridpur, dated the 11th October, 1909, which affirmed that of Babu Haripada 
Banerjoo, Мурајї, and Court, at Goalundo, dated the 15th May, 1909. 


(1)(1995) a C. L. ] 202. (2) (1904) I. L, R. 31 Calc, 975. 
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Babu Surendra Chunder Sen for the Appellant. 


Babus Harendra Narayan Milter and Priya Sankar Mosumdar 
for the Respondents. 


t С. А. Ve 
The following judgment was delivered by 


Richardson, J.—1t appears that the husband of the . defend- 
ant No. r in this suit mortgaged certain land to the plaintiff in 
May 1902 and the following dates are of some importance in 
reference ta the only question which arises for determination. 


In 1908 the plaintiff brought a suit on his mortgage and on the 
6th April, 1908, he obtained a preliminary decree under which he 
was entitled to recover the sum of Rs. 900-5-0 or in default of pay- 
ment of that sum to bring the mortgaged property to sale. 


In 1906 the mortgagee’s landlords brought a sult for the rent of 
the land and on the 27th June 1906, obtained a decree for 
Rs. 116-4-6. In execution of that deciee the land was sold on the 
23rd April, 1908, for something unde: Rs goo. 


On the 20th May, 1908, the plaintiff deposited in Court Ше sum 
of Rs. 116-4-3 and had the sale in execution set aside under section 
310A of the old Civil Procedure Code. 


On the 26th August, 1908, the defendant No. 1 sold the mort- 
gaged property to the defendant No. 2 by private sale. The amount 
due unde: the plaintiffs preliminary decree was then paid into 
Court and that decree was therefore satisfied, 


In January, 1909, the plaintiff brought the present suit to establish 
his rightto a lien оп the mortgaged property for the amount paid 
by him to have the execution sale set aside with Interest, and to 
obtain an crder for the sale of the property in the eveut of the sum 
claimed not being paid. 


Ihe plaintiff has succeeded in both the lower Courts and this 
appeal ів preferred by the defendant No, 2. 

‘The lower Courts relled on the decision of this Court in the casc 
of Кайо ыі v. Bipra (1) and the principle of that decision 13 
applicable to the circumstances of the present case; there is no 
more to be said. 

Before me it was contended for the appellant that the present 
сазе was distinguishable from the case referred to. | 

It was urged in the first place that the deposit then was made 
after the plaintiff's security was merged ip the decree. To this plea 


(1. (1904) 1.1. К, 31 Calc. 975. 
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I think a good answer was made on behalf of the plaintiff. Th. 
fact that the plaintif's rights under the mortgage deed had merged 
in hia rights under the decree did not put an end to the relationship 
of mortgagor and mortgagee which still subsisted as between the 
plaintiff and the defendant No. 1 at the date of the deposit made 
under the section 310A. At that date the security was not exting- 
uished [Surjiram ч. Barhamdeo (1)] and the plaintiff was entitled to 
add the amouut of the deposit to his charge. 


It was urged, secondly,. that even if that be so the security was 
at any rate extinguished by the payment into Court of the amount 
due to the plaintiff under the preliminary decree on his mortgage, 
that the mortgage was then redeemed and that the plaintiff then 
lost any lien which he might previously have enforced. The argu- 
ment is plausible but I cannot assent to it. It cannot be supposed 
that the plaintiff intended to make a gift to the mortgagor of the 
amount deposited to avoid the execution sale. The plaintiff can 
have had no other intention than to add that amount іо his charge. 
Ц ів only just and equitable to conclude that by making the deposit 
the plaintif acquired а lien from which the mortgaged property was 
not discharged by the mere payment of the sum due under the pre- 
liminary decree, "That payment satisfied the decree but left the lien 
(acquired subsequent to the decree) outstanding. 

It must be remembered that the sale to the defendant No.2 was 
a private sale bebind the plaintiffs back. Не could not prevent the 
sale and he could not preventa part of the price from being paid 
into Court in satisfaction of his decree. The two defendants are near 
relatives and it has never been suggested at any stage of this liti- 
gation that the defendant No. 3 was not fully aware of the actlon 
which the plaintiff had taken to avoid the execution sale. Whether the 
sale to defendant No. a was a real sale or colourable sale the result 
must be the same. The sale and the payment into Court cannot be 
used as device to defeat the plaintiff's right to a lien. 

The mortgage deed contains a clause to the following effect :— 

“ Tf at the instance of the landlords, the mortgaged property is 
sold in execution of a decree for arrears of rent, then the mortgagee 
will be entitled to realise the principal'money and interest from the 
sale proceeds." 

It was somewhat faintly argued that this clause Indicated 
the remedy contemplated by the parties in case ofthe sale of the 
mortgaged property in execution of a decree for arrears of rent and 

(1) (1905) 2 С, І. J. 202 
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precluded the plaintiff from acquiring any Неп in respect of the deposit 
made by him. The point does not appear to have been taken in the 
Courts below and hasno substance. Тіз inclusion in the deed of a 
remedy which the mortgagee already had by law (section 73 of the 
‘Transfer of Property Act) cannot debarthe mortgagee from pursu- 
ing any other remedy which may be open to him. 


In my view the lower Courts were right in adopting and applying 
the principle adverted to in RakAoAari't case(1) and this appeal must 
be dismissed with costs. 


The cross-objectlon relating to interest filed оп the penne be ` 


half was not pressed and is dismissed without costs. 

Against this decision, defendant No. 2 appealed under section 15 
of the Letters Patent. 

Babs Surendra Chunder Sen for the Appellant. 

Babus Harendra Narayan Afitter and Prija Sankar Mosamder 
for the Respondent, 

The judgment of the Court was delivered by 

Jenkins, C. J,—The appeal is dismissed with costs. 


A, T. M, Appeal dismissed. 
(1) (1904) 1 L. R 31 Cale 975. ў 


Before Str Asutosh Mookerjes, Knight, Judge, and Mr. Ynsfie 
Zeacheroft. 


DWIJENDRA NATH PURKAYASTHA 
т. 


GOLOK МАТН SARMA PURKAYASTHA.* 


IWill--Probaie, grant of-~Revocation, application — for—Party. cognizant of 
proceedings, when can apply—Citation, issue of—Minor—Burden of $roef— 
Sound and disposing mind—Court’s duty. 


The principle that a party who is cognizant of the proceedings for probate 
or letters Of administration and might have intervened, is bound by their 
result and cannot be allowed to re-open them, has no application to the case 
where the person ff.cted by the will was the Infant son of the testator, 
the infant's mother being also an infant and his (infant's) three uncles 
were named ая successive executors in the will, 


All persons, whose interests are or may be adversely affected by the decree 


of the probate Court should have notice of the proceedings, and, an oppor- l 


tunity, should they choose to avail themselves of it, of intervening for the 
protection of their interests, This purpose is not achieved merely by issue of 
citations to infants, The proper course for the propounder of the will to 
follow Is to have a guardian ad lites: appointed for the Infant concerned. 


: “Appeal from Original Decree No. 390 of 1912, against the decision of J. 


C. H, McNair Esq., District Judge of Sylhet, dated the oth July, (912. 
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The onus is on the executor to establish that the deceased had sound and 
disposing mind at thetime whan he Is said to have executed the will, 


Waring v. Waring (1) referred to. 

The Court before pronouncing for tha will must be satisfied beyond all 
reasonable doubt, that the testator was fully cognizant of its contents, and in 
а condition to exercise, and did exercise, thought, judgment and reflection 

respecting the act he was doing. 
Appeal by the Objector. 
Application for revocation of grant of probate. 
'The material facts and arguments appear from the judgment. 
Babs Hemendra Kumar Das for the Appellant. 


Babu Birendra Chandra Das (for Babu Ambioa Charan Das) f.r 
the Respondent. ` 


The judgment of the Court was delivered by 


Mookerjee, J.—This appeal is directed against the grant of 
probate of a will alleged to have been executed by one Janakinath 
Sarma on the gth September rigor, the day previous to that 
of his death. Janaki, who was one of a family of four brothers, 
left a widow Sushila, who was at the time 14 years of age, and, 
a boy, Dwijendra Nath, only two months old. By the will, his 
brothers Golok Nath, Baikuntha Nath and Mathura Nath were 
appointed successive executors. On the тош February 190, 
Goloknath applied for probate of the will. Citations were issued 
upon Baikuntha and Mathura Nath as also upon Sushila and Dwijendra 
Nath. ‘There was no opposition and probate was granted on the 
13th March 1902. On the aznd December 1911, Dwjendra Nath, 
sull an infant, made th» present applicauon through his mother 
Sushila, for revocation of the probate om the allegation that the 
alleged will bad not been executed by his father. Тһе District 
judge was satisfied upon the evidence that notices had.not been 
properly served upon Sushila and Dwijendra Nath, and held that 
the matter should be re-opened; but without formally revok- 
ing the probate, as he should have done, he called upon the 
executor to prove the will in the presence of the objector. Wit- 
nesses were then examined, and, the District Judge came to the 
conclusion that the original grant should not be revoked. The 
present appeal is directed against that order, 


Before we deal with the case on the merits, we must examine 
a special ground assigned by the respondent in support of the 


(т) (1848) 6 Moo, P C. 355. 
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^ order of the Court below, namely, that the аррИсайоп for revoca- 
tidh should not have been entertained inasmuchas citations were 
issued upon Sushila and Dwijendra Nath, and, notwithstanding 
the service: of such notice, there was at the time no ‘opposition on 
their part tothe grant of the probate. In support of this argu- 
ment, reliance has been placed upon the cases of Brinda Chowdhs- 
rani v. Radhica Chowdhurani (1) and Durgagati Debi v. Saurabini 
Debi (з). 1t need not be disputed that if a party із cognizant 


of the proceedings for probate or letters of administration and - 


chooses to stand by and allow the proceedings to be concluded 
in his absence, he will not be allowed to come in afterwards 
and have the grant revokéd or the proceedings re-opened, 
This principle has been repeatedly recognised in this Court: 
Komollochun Пий ч. Nilruliun Mundie (3), Brinda 
Chowdhrani v. Radhica Chowdhrani (1), MNislariny Dabya v. 
Brakmomoyi Dabya (4). In the goods of Bhuggobotty Dasi (5), and 
Durgagais Debi v. Saurabini Debi (1). This is in accord with. the 
rule followed in England : Newell v. Weeks (6); Каке v. Barnes (,); 
Wytcherley v. Andrews (8); Bell v. Armstrong (9). But in the case 
of In the good: of Bhwggobutiy Dasi (5), Ameer Ali J. pointed 
‘out that even in cases where a party has upon notloe failed to 
appear and contest the proceedings, the Court may for sufficient 
reason allow the procceedings to be re-opened: Kowng у. Holloway 
(то); Peters v. Tilly (11); Ritchie v. Malcolm (12). The principle, 
however, that a party whois cognixant of the proceedings and 
might have intervened, is bound by their result and cannot be 
allowed to re-open them, has manifestly no application to the cir- 
cumstances of the case before us. Here the person affected by 
the will was the infant son of the testator. He was, at the time of 
the issue of the citation, a child a few months old; his mother also 
was a minor, incompetent in law to act as his guardian, Service of 
natice upon them was wholly useless for the protection of the 
interest of the Infant. 


The object of the issue of a citation is that all persons whose 
interssts are or may be adversely affected by the decree of the 
(1) (1885) L L. К. 1: Cale 492. 


(2) (1905) I. L. К. 33 Calc, 1001. 
(3) (1878) I. L. R 4 Cale 360 


(4) (1890) I. L К. 8 Cale 45. (5) (1900) IL. R 27 Calc. 927. 
(6) (1814) a Phill. 224. (7) 1862! a Sw, & Tr. 486, ` 
(8) (1871) L, R. a P & D. 327 (9) (.84a. т Add, 37a. 

(то) (1895) Prob 87 (11) (1868) 11. PLD 145. 


(12) (1902) a I. R. 403. 
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probate Court should have notice of the proceedings, and, ‘an 
opportunity, should they choose to avail themselves of it, of inter- 
vening for the protection of their interests. ` This purpose is clearly 
not achieved meiely by issue of citations to infants. "From this point: 
of view, the opinion was expressed in Aebelhr v. Rebelis (1) and 
Shoroshibalu v. Anandamoyee (2) that in these circumsiances the 
proper, course for the propounder of the will to follow is fo have а 
guardian ad /i/em appointed for the infant concerned. [Могіпег on 
Probate, p. 535.] Itis plain, however, that there may be cases where 
such a course may be impracticable, or, if adopted, may not afford 
sufficient protection to the infant. This is well-illustrated by the case 
before us. The son of the testator was an infant; his mother was a 
minor; neither could, in law, take steps in Court for his or her protec- 
tion. The three uncles of the infant were named as successive 
executors in the will and their interest was clearly adverse to thet of 
the infant. Whether the appointment of an officer of the Court as 
guardian of the infant son would have really afforded him any 
protection, is more than doubtful ; a stranger to the family, not cog- 
nizant of the surrounding circumstances, could hardly make an 

adequate defence. The propounder of the will, who cbtains probate 
.in, these ‘circumstances takes the obvious risk of an application for 
-revocation by the infant when he comes of age, Or, possibly, earlier, 
as. here, through his guardian. In our opinion, the District Judge 

has correctly held that the will must be proved by the executor 

jin, the presence of the appellant. The only defect in his order is 

.one of form and not of substance, namely, that he did not revoke 

the grant and then call upon the executor to prove the will: 5 inda- 

ban v. Surenwar (3); Durgagati v. Sawrabimi (4). This defect, 

however, has not prejudiced either party, as (һе executor and the 

objector have both produced evidence in support of their respective 
cages. 


As regards. ments, we are.of opinion after an ‘anxious considera- 
Чоп of the circumstances of the case, thatthe order of the District 
Judge cannot be supported. The real- controversy between, the 
parties is, whether the testator had testamentary capacity at the time 
when he is alleged to have execnted the will. It is proved that he 
had been Ш of fever for at least two weeks before his death, and 
complications bad supervened. Of the many witnesses to the will, 
only two (inclusive of the scribe) have been examined ; no explana- 
tion has been offered, why the others have not been called. "There 

(1) (1897) а C. W. М. roo. (a) (1906) та C. W. N. 6. 

(3) (1909) то C. L. J. 265. (4) (1906) 1. L. R. 33 Cale. roor, 
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is algo the significant fact that the Kabiraj who attended on the deceased 
during his last illness has not been called. The onus was upon the 
executor to estaDlish that the deceased had sound and disposing mind 
at the time when he is sald to have executed the will: Waring v. 
Wiring (1). On this question, the evidence of the medical attendant 
would naturally have been of great value, and. it isa matter for legitimate 
comment that he has not been cited. We-have, onthe other-hand, 

evidence on the side of the objector that for two or three days before 
his death, Janakinath was unconscious, and although he now and then 
responded to questions put to him, his mental faculties had been 
greatly impaired. This fact alone will indüce the Court to scrutinize 

with care and caution the evidence of execution of the will. But we 
have here the additional fact that the will containsa somewhat 
singular provision, namely, that the executor would not be 
responsible to the beneficiary for the accounts of the estate. The 
testator also assumes sole responsibility for debts which stood in 
the names of hi» brothers and would, in ordinary course, be pay- 
able by them as they had separated from him. Itis further clear 
that one of the brothers Baikuntha took a leading part in the pre- 
paration and execution of the will. Circumstances like these, as the 
Ju licial Committee observed in Dz/sur ү Croft (3), and Harwood 
v. Baker (3), will rouse the vigilance of the Court; and, the Court, 
before pronouncing for the will must be satisfied beyond all reason- 
able doubt, that the testator was fully cognizant of its contents, and 
ina condition to exercise and did exercise, thought, judgment and 


reflection respecting the act he was doing. On the evidence taken - 


as а whole we are unable to say in the present case that this 
has been established. But we may add that though the main 
point in controversy between the parties was the mental con- 
dition of the testator at the time of the execution of the will, the 
genuineness of the signature in’ the will is not admitted , by 


the objector. In view of the opinion we have already expressed. 


upon the question of testamentary capacity, it is. needless, however, 
to consider whether the will was actually executed by.the deceased, 

The result 18 that this appeal is allowed, the decree of the 
District Judge discharged and the application of the 10th. February, 
1902, for probate of the alleged will of Janakinath Sarma dismissed. 
Each party will bear his own costs both here and in the Court 
below. 


АТЫ | "Appeal allowed. 
(1) (1848) 6 Moo P. C, 355. т 
(а) (1840) 3 Moo, P. C. 136. (3) (1840) 3 Moo. P. C. a82 
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TM JDefore. Mr. Fustice М. R. Chatterjea and Mr. Y ustioe Beachcroft: 


CINE INDUBALA DABI 
1014 v. ; 
April. 99, 45 PANCHUMANI DASL* 
thay, 20 


ridi Application for prodate—Caveator—locus standi—order refusing cawsator to 
` appose—Appeal, if lies —Civil Procedure Code (Act V af 1908), Sec. 11 5—Rewi- 
siow-— High Court's power to interfere—Hindu Гаж Maintenance, right io 

—Daughter-in-law, if can enforce her right against the heir and estate of 

Sather-in-law— Right, if enforceable against a devises under a will, 

No appeal lies against an order refusing a caveator to oppose the grant of 
probate of a will on the ground that he has no interest sufficient to enable him to 
appear in the probate proceedings. 

Kketira Moni Dari v, Shyama Churn Kundu (1) and Sri Proshad 
Narain Singh v. Mussammat Dulkin Genda Koer (2) followed. 


High Court can, however, dea! with the order under section 115 of the Code 
of Civil Procedure, and It having held that the will in the particular case seriously 
affected the interests of the caveator and that he had sufficient interest to 
oppose the grant, directed the Will to be proved In solemn form in the presence 
of the caveator as in a contentious case 

Upon the death of a son, the father has no legal obligation to maintain his 
daughter-in-law except under certain special circumstances. His obligation is 
merely a moral or an imperfect obligation, which however ripens into a legal 
obligation on the part ofthe heir who getshis estate after his death, and 
the daughter-in-law can legally enforce ber right to maintenance as against che 

heir in possession of the estate of the father-in-law. | 

Quaere:—Whether such a right to maintenance can be enforced against a 
deviseo of fhe entire estate under а will executed by the father-in-law. 

Bai Parvati v. Tarwadi Dolatram (3) ,, Fangammal v, Echammal (4), 
Сатайы: Dassi v. Pratap Chandra Shaka (5), and Jm the goods of 
Gobinda Chandra Babajee (6) referred to. 

Appeal by the caveator, Srimati Indubala Dasi, minor, by her 
father and guardian Gopal Chandra Dutt. 

The aforesaid caveator is the widow of Prankrishna Das, the 
predeceased son of one Haridas Das On the death of the: latter, 
his daughter Srimati Panchumani Dasi applied for probate of a will 
alleged to have been executed by her father. The daughter-in-law 
thereupon opposed the grant of probate of the will, and tha learned 
District Judge having held that she had no Jocws s/anadi іо oppose 

*Appeal from original Decree, No 89 of 1914. and Civil Rule No 346 of 
1914, agalnst the decree of Н. Walmaley Esq, District Judge of 24- PE 
dated the a6th February, 1914. 


(1) (1804)4 L. К. a1 Cale. 539. (а) (1913) 18 C. L, J. ба. 
(3) (1900) I. L R. ag Bom., 263. (4) (1898) L L. К. за Mad.. 305. 
(5) (1900) 4 С. W. М. боз. (6) (1913) 17 C. W. N. t141. 
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the application, refused to entertiin the caveat filed by her. Against 
that order the daughter-in-law preferred an appsal to the High Court 
and also obtained a Rule for setting aside the order under section 115 
of the Code of Civil Procedure. 

Bubu Monmohon Dui! for the appellant. 

Babu Sib Chunder Palit for the Respondent. 


C. А. V. 
The judgment of the Court was as follows: 


This {s an appeal against an order refusing to allow the appellant 
to oppose the grant of probate of a will on the ground that she has 
no interest sufficient to enable her to appear in proceedings on an 
application for probate. The order is therefore one refusing to 
make the appellant a party to the proceedings, It was held in the 
case of Kheira Mosi Dasi v. Shyama Churn Kundu, (1) that no 
appeal lies against such af order, and that case; has recently been 
followed in'Sri Proshad Narain Singh v. Mussamma! кія Genda 
Koer (2). І | 

We accordingly hold that no appeal lies against the order, and 


the appeal is accordingly dismissed. We make no order as to 
costs. i 


We can however deal with the order under section 115 of the 
Civil Procedure Code in the Rule which was granted in the case. 


The petitioner in the widow of the predeceased son of one Hari- 
das, and the opposite party is the widowed daughter of Haridas. 
The opposite party applied for probate of a will said to have been 
executed by Haridas, and the question is whether the petitloner has 
any /oous standi to oppose the application. 


It is alleged by the petitioner that she lived аз a member of a 
joint family governed by the Mitakshara School of Hindu Law, with 
her husband and her father-in-law until the déath cf the latter. If 
therefore the properties dealt with by the. will: were the ancestral 
properties of Haridas in which the petitioner's husband was 
а co-parcener, she could enforce her legal claim to maintenance even 
against her father-in-law himself, bad he been alive, and although 
the latter did not take the son's interest by inheritance, but by survi- 
vorship, he could not resist her claim. See Devi Persad v. Gun- 
wanti Koer (3). Andin such a case a will by the father-in-law 


(1) (1894) I. L. R. a1 Cale. 539. (а) (1913) 18 C. L. J, 61a. 
(3) (1895) I. L. R 22 Calc. 410. 
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disposing of his entire estate could pot affect the right of mainten- 
ance of the daughter-in-law. There:ls no allegatlon however in the 
petition that the properties dealt with were ancestral properties and 
under the circumstances the petitioner is-In the same position as 
regards the right to maintenance as a widowed daughter-in-law under 


- the Bengal School, there being no difference between the, two 


schools in this respect. See Sidderury Dasses v. Janardan 
Sarkar (1). 


Now, upon the death of a son, the father has no legal obligation 
to maintain his daughter-in-law except possibly under certain cir- 
cumstances which need not be considered in the present case. His 
obligation Кав been held to be merely a moral or ап imperfect obli- 
gation which however ripens into a legal obligation on the part of 


the heir who gets his estate after his death. 


It.may be taken as settled law thet as against the heir 
in possession of the estate of the father-in-law, the daughter- 
in-law can legally enforce her right to шаіпівпапое. But the 
question raised in the presènt case, involves the questlon whe- 
ther such right can be enforced against a devisee of the entire estate 
under а will executed by the father-in-law. The question has been 
answered in the negative in the case of Bat Purvaíi v. Tarwadi 
Dolatram, (2) but a contrary opinion has been expressed by the 
Madras High Courtin Aasmgammal v. Echammal (3): It ig unne- 
cessary to consider which of the two conflicting views is correct. 
If the daughter-in-law as contended on behalf of the opposite party 
cannot legally enforce her claim to maintenance as against a 
de ‘isee, there can be no doubt that she із vitally interested in show- 
ing that the will was never executed by her father-In-law, and she 
should certainly be allowed to appear and oppose the grant of pro- 
bate, for once the will is established her right to’ maintenance which 
could have been enforced in case of intestacy, is gone. If on th: 
other hand, the right to maintence can be legally claimed against a 
devises the question arises whether in such a case she has any inter- 
est sufficient to entitle her to appear in the probate proceedings In 
the cases of Jn the goods of Saral Chander ‘Patra (4), Garabins Dassi 
v.. Pratap Chandra Shaka (5), and In the goods of Gobinda Chandra 
Babajee (6), it was held that the persons who had merely a claim for 


(1) (1909) L L. В. ag. Calc. 557, (2) (1900) I. L R. 25 Bom, 263. 
(3) (18,8) 1. L. R. 22 Mad. gos. (4) (1898) a C. W. N. 256, (Short notes), 
(5) (1900) 4 C. W. N. 602. 16) (1913) 17 C. W, N, 1141. é 
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mainténance. in. those cases, had nó interest to appear in‘ the probate 
proceedings. The first was the case of an illegitimate son of a sudra, 
the second that of a widow of the adoptive father of the ‘testator and 
the third of a widowed daugter-in-law. The principle upon which 
these cases were decided appears to be that the right to maintenance 
cannot be affected by the will which proceeds upon the view, 
. that the right can be enforced against the devisee. We need“ 
not consider whether such a person has sufficient interest to 
oppose the grant of probate in all cases. There may be 
cases, for instance, where the right to maintenance is ex- 
pressly recognized and the maintenance is provided for bv the 
will itself. In such а case, a person claiming maintenance 
might have ‘no Interest in appearing in the probate proceedings. 
In the case of Garabimi Dassi v.» Pro/ap Chandra Shaka (1), 
the learned Judges (Banerjee and Stevens. JJ. were of opinion 
that the provisions of the will may be looked at, to see if the 
will really affects the right to maintenance, and in that particular 
сазе they held that it did not affect that right in any way 
whatever, The will set up in the present case is іп favour of the 
widowed daughter who is not the hefress of Haridas. The will itself 
directs that all the properties shall be sold, that a certain sum of 
money shall be paid to the petitioner, and certain other sums to two 
other persons, and the whole of the balance is to be appropriated by 
the opposite party herself. It isalleged by the petitioner that the 
opposite party has already entered into an agreement to sell all the 
properties including the family dwelling-house in which the petitioner 
had been residing. Assuming that the widowed daughter-in-law can 
enforce her right to maintenance and right of residence in the iamily 
dwelling-house ag against the purchaser where the will itself directs 
the sale of all the properties (a question not free from doubt) the 
petitioner will have the greatest difficulty in following the properties 
‘in the hands of the purchasers, specially if they are sold to different 
persons. 

Under these circumstances, we think, the will in this case sei 
ously affects the interest of the petitioner, and that she has sufficient 
interest to oppose the grant, 

' We accordingly direct that the order of the Court below be 
Teversed and that the will be proved in solemn form in the presence ^ 
of the petitioner as ina contentious case. 
^ ` The petitlonér will be entitled to costs 3 gold mohurs, 


Appeal dismissed: Rule made absolute: Cuse remanded, 
ANLC. ` j 


(1) (1900) 4 C. №, М. боа, 
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Before Sir Asutoth Mookerjee, Knight, Fudge, and Mr. уын 
ВгасАсго/?. ‘ 


ANAND KISORE CHOWDHURY ann orgzas = 
H à 
DAIJI THAKURAIN.* 


Res judicata—Matter directly and substantially in issue—Partition—Intention 
to separate—Partition, how established —Inference—Separate enjoyment. 
Under the Hindu Law, a partition is effected between members of a joint 

family, if there is a division of their rights ; an actual distribution of the dnd 

ty. by motes and bounds is not necessary. 


Apporier v, Rama Subba (1) referred to. 


To determine whether two persons, members of a joint Mitakshara mily, 
have separated so as to make the principle of survivorship no longét applicable 
between them, the Court must find whether they had an intention to separate, 
and, whether аз a result of such Intention, there has been severence of title and 
interest. 


A brought a sult against the mother and widow of B for recovery of possession 
of the estate left by the latter on the ground that it had vested in hifa by survi- 
vorship. The defence was that A and B were not joint and that their village, 
collections and residences were separate, Issues were raised, of which the first 
waa, whether the properties in suit were or were not joint at the time of the death 
of B; and the second raised the question whether or not A and B had partitioned 
by arbitrators the lands of a certain village. The Court found upon the first 
issue that there had been a separation in estate between A and B Upon the 
second issue, the Court observed that the allegation of the defendants with 
regard to the partition of lands of the village by arbitrators, was proved , [na 
subsequent sult by the heirs of A against the helr of B, for a declaration that the 
properties in the village were not properties of the parties : 

Held, that the question whether the lands of the village, which formed part of 
the estate had or had not been divided between the parties by arbitrators, was not 
directly and substantially in issue In the former suit and hence the finding In the 
former suit could not operate as resjudicata 


A partition may be occassionally established by oral evidence, Which though 
not directly proving the factum of partition, may be of such a character аз to 
justify the inferenco that a partition must have been made between the parties 
or thelr predecessors. 

There may be a mutual arrangement for the management and enjoyment of 
separate portions of joint property which does not amount to partition. On the 
other hand, the inference in favour of a theory of partition would be strengthen. 
ed if it was proved that not only had the parties enjoyed separate and distinct 

* Appeal from Original Decree No. 574 of 1910, against the decree of Babu 
Charu Chunder Mookerjee, Subordinate Judge of Durbhanga, dated the 26th 
September, 1910. 

(з) 1866) 11 M, 1, 4.75, 8 WOR P, C. I 
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еа the family property for many years, buthad also dealt with the 
separate portions in every respect as thelr own property, for instance, carried 
out improvemencs op them, or effected allenations to strangers or to members 
of the family. 

Appeal by the Plaintiffs. | | 

Sult for declaration that the disputed properties were not joint 
properties of the parties and that they were not liable to be partitioned 
and for a prohibitory order on the Oollector not to effect a partition 
of them under the Bengal Estates Partition Act. 


The material facts and arguments appear from the judgment. 


Batus Joger Chunder Roy and rra Chunder Guha for- the 
Appellants, - 


Babis Umakali Mookerjee and  Anilendra Nath Ray Chaudhuri 
for the’ Respondent. 

C. А. Y, 

The judgments of the Court were as follows: 

Mtookerjee J.—This is an appeal by the plaintiffs in р suit 
for declaration thatthe disputed properties are not joint properties 
of the- parties and that they are not liable to be partitioned, 
and for а prohibitory order оп the Collector not to effecta 
partition of them under the Bengal Estates Partition Act 1876. 
The suit was commenced on the gth April, 1906. and was dismis 
sed.by the Subordinate Judge on the gth March 1907 on the- 
ground that it was not maintainable under f the provisions of the 
Bengal| Estates Partition Act, 1897. This declsion was reversed by 
this Court on the gth March, 1909, and the case was remitted to 
the Court below for trial on the merits: Ananda Kishore v. Баи 
Thakurani (1). On trial after remand, the Subordinate Judge has dis- 
missed the suit on the ground that the alleged private partition of 
the lands in 1850 was not established by the evidence. The 
plaintiffs have appealed to this Court and urged two grounds against 


the decision of the Subordinate Judge, namely, frs/, that the . 


question of previous partition is res sudioa/a by virtue of a decision 
between the predecessors of the parties ina litigation of 1855, and, 
secondly, that if the matter is not res judicata, the balance of evi- 
dence supports the theory of a previous partition. 


To test the validity of the first objection, we must examine the 
scope of the previous suit and of the decision therein. The plaln- 
tiffs are the descendants of one Bechu Chaudhuri, while the defen- 
dant is the daughter of one Bichak Chaudhuri. Bechu Chaudhuri and 

(1) (1909) I. L. R. 36 Cale 726; то C. L, J. 189. 
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Bichak Chaudhuri were cousins, related through thelr fathers. Upon 
the death of Bichak Chaudhuri in 1853, his estate was successfully ` 
claimed by his mother and widow before the revenue authorities, - 
Thereupon, on the and April 1855, Bechu Obaudhuri instituted а suit 
against the mother and widow of Bichak Chaudhuri for tecovery of 
possession of the estate left by the latter, on the ground that it had 
vested in him by survivorship. The daughter of Bichak Chaudhuri, 
who was at that time an infant and who із the defendant in this litl- 
gation, was not а party to that suit. The then defendants pleaded 
thet Bechu Chaudhuri and Bichak Chaudhuri were not joint and 
that their village and Court affairs, collectlons and residences were 
separate. On these pleadings, four issues were raised; of these, the 
first raised the question, whether the properties in suit were of were 
not joint at the time of the death of Bichak Chaudhuri; the second 
ralsed the question, whether or not in 1850 the plaintiff and Bichak 
Chaudhuri had partitioned by arbitrators the lands of village 
Rohara (which was one of the properties included in the estate of 
Bichak Chaudhuri and isthe property now in suit), The Court’ found 
upon the first issue that there had been a separation in estate between 
Bechu Chaudhuri and Bichak Chaudhuri. Upon the second issue, 
the Court observed that the allegation of the defendants with respect 
io the partition of lands of Rohara by arbitrators was proved by the 
deposition of three witnesses. The Court thereupon dismissed the 
suit on the 5th July 1856. On behalf of the plaintiffs, it is argued 
that the decision on the second issue operates as res wdioa/a between 
the parties, and in support of this view reliance is placed upon the 
cases of Mirna v. Fus] Кы (1) ; Soorpomonee v. Suddanand (з) and 
Peary Mohun v. Ambica Churn (3). In our opinion, the ccntention 
of the appellants is unsound and must be overruled. The only 
question which could be and was directly and substantially in Івапе 
in the previous litigation was, whether or notthere had been a sepa- 
ration in interest between the two cousins. As was pointed out by 
Lord Westbury in Appooter v. Rama Subba (4), under the Hindu 
law a partition is effected between members of a joint family, if there 
is a division of their rights ; an actual distribution of the property by 
metes and bounds is not necessary. This view has been repeatedly 
affirmed by the Judicial Com mittee: Doorga v. Kundun (5) ; Ram v. 


0) (1870) 13 M. LÀ. 573; GB. L. R. 148; 15 W.R. P. C 15. 

(а) (1873) та B. L. К. 304 ; L. R. Sup. ata ; 20 W. К, 377. - 

, (3) (1897) I. L. R. 24 Calc. goo. ово тм 1,A 75; 8 W. R крс 
(5) (1873) L. R. I I. А. 55 ; 13 В.І. К. a95. 
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Sheonundun (т); Suraneni v. Suraneni (2); Gasapathi v. GajapatÀi (3); 
Madho v. Meherban (4); Balkisten v. Ram (5);. Ram Prasad v. 
ГаАрай (6); Paxbativ. Nonihal (7); Raghubir Singh v. Moli Kunwar 
(8% Suraj Narain v. Iqbal Narain (9); Brüraj v. Sheodan Singh (10). 
To determine whether two persons, members of a joint Mitakshara 
famtly, have separated so as to make the principle of survivorghip no 
longer applicable between them, the Court must find whether they had 
an intention to separate, and, whether as a result of such intention, 
there has been severance of title and Interest. Consequently, the ques- 
Чоп wehther the lands of one of the villages, which formed part of the 
estate had or had not been divided between the parties by arbitrators, 
was not directly and substantlally in issue, Indeed,the question did not 
arise upon the pleadings as set out in the judgment. To enable the 
then plaintiff to succeed by survivorship, he would have to prove 
that the parties had remained joint in respect of the whole estate, 
and the defendants, to defeat the claim of the plaintiff must prove, not 
80 much, that particular tracts of land had been divided by metes and 
bounds, and enjoyed separately, but rather that there had been a 
complete separation in interest, a total disruption of the tie of joint 
family. We hold accordingly that the finding in the previous litlga- 
tion as to the lands of Rohara does not operate as resfudicafa. It is 


further worthy of note that the finding is inconclusive, as-it does 
not show that all the lands of the village had been partitioned. Тһе ` 


first ground urged by the plaintiffs consequently fails. 
‘To test the soundness of the second objection, namely, that the 


balance of evidence supports the theory of a private partition, we must“ 


remember that no direct evidence, oral or documentary, is available 


to prove а complete partition of the lands of Rohara in 1850. The 


Subordinate Judge has on good grounds refused to place any reli- 
ance on the KAasra which was not produced in the litigation of 1855. 
The predecessor of the plaintiffs then strenuously maintained, though 


unsuccessfully, that there had been no division of the lands, and 


could not very well produce measurement paper, if any, drawa up 


(1) (1875) 23 W. R, 41a. 

(a) (1869) 13 M. I. A. 113 ; 13 W. К.Р, C. 40; 3 B. L. R P. C. 41, 
(3) (1870)-13 M; I. А. 497 ; 14 W. R, P. C. 31,6 B. L.R 202, 

(4) (1890) L. В, 171. А. 194, L L,R. 18 Calc. 157. 

(5) (1903) І. R. go I. A. 139; |. L. К. 30 Calc. 738. 

(6) (1002) К gol. A t; LL К. зо Calc. 231. 

(7; (1909) І. К. 361. A. 71 ; L L. В. 31 АП, 412, to C. L J. tar, 

(8) (1912) I. L. R 35 All. 41. 

(9) (1912) I. І. R, 35 АП. 8o ; L. R. 40 I. А. 40. 

(то) (1913) 1.1. R. 35 АШ. 337 ; L. R. 40 I. А. 161. 
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with a view to effect a partition. The Subordinate Judge has ‘suspected, 

not without good reason, that the KAarra might have been manufac- 
tured during the pendency of the partition proceedings before the 
Collector. ln the absence of direct evidence of a partition in 1850, 
we are thus thrown back upon circumstantial evidence. As was polnt- 
ed ош by the judiclal Committee in Budha Afal v. Bhagwan Das (1) 
and by the Bombay High Court in Murari v. Mukund (3), a partition 
may be occasionally established by oral evidence, which, though not 
directly proving the factum of partition, may be of such a character 
as to justify the inference that а partition must have been made be- 
tween the parties or their predecessors, The plaintiffs in the present 
case rely upon the circumstance that the representatives of Bechu 
Chowdhury and Bichuk Chaudhury have, for a long period of time, 
occupied distinct parcels of land, have appareatly exercised in res- 
pect thereof’ the rights of a sole owner, and have recognised each 
other as entitled to possession in severalty. This, no doubt, із an 
important circumstance, but is by no means conclusive. It is well- 
settled that the шеге separate enjoyment of parcels in severalty 
does not indicate complete partition between the parties. Ryønjeei v. 
Сијғау (3) ; Rajya v. $игууа (4) ; Sreeram у. Sreenath (5) ; Lalyeet v. 
Raj Coomar (6). To put the matter briefly, there may be a mutual 
arrangement for the management and enjoyment of separate portions 
of joint property which does not amount to partition. On the other 
hand, that Inference in favour of a theory of partition would be 
strengthened, if it was proved that not only had the parties enjoyed 
separate and distinct portions of the family property for. many years, 
but had also dealt with the separate portions in every respect as their 
own property,for instance carried out improvements on them, or effect- 
ed allenation, to strangers or to members of the family: Peary v. 
Bhawoot (7) ; Bodh v. Gunes (8); Udoy v, Panchoo (ду; Makhun v. 

Ram (10). In the case before us, there із no evidence of the existence. 

of any circumstances which weigh in favour of the theory of perma- 

nent partition as distinguished from temporary distribution for the 
sake of convenience of enjoyment. On the other hand, there are sig- 
nificant facts which are Inconsistent with the case of the plaintiffs, Thus, 
though in some cases the parties have collected rent exclusively from 
separate sets of tenants, most of the lands are still joint, and most 


(1) (1890) I, L К. 18 Cals, 302 (2) (1890) I. L. R. 15 Bom. aot. 
(3) (1873) 1. R. 1 I. A.79 : 
(4) (1897) L. R 24 I A. 118, I. L. R 20 Mad. 256. 

(5) (1867) 7 W. К. 456 (6) (1876) a5 W. R. 353. 

(7) (1862) W. R. F. B. 18. И 

(8) (1873) 19 W, К 356 (357); 12 B. L. К. 317 (326). 

(9) (1882) 11 C. L, К, 514. (10) (1898) 3 С, ҮҮ, М. 134. 
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of the tenants have been paying rent jointly to the parties. This is 
emphasised by the rent decree obtained;on the 15th May 1906, against 
Ramruch Raot, in a suit in which the present respondent was joined 
as a co-sharer landlord. Again, so‘recently as 1895, both the parties 
jointly sued one Mr. Crowdy and his partner of the Hoti“ Indigo 
Factory and on the 15th June 1896,obtained a decree for joint posses- 
sion of lands which had been purchased by the Crowdys on the 1st 
June 1895, from cultivators who had no transferable rights in thelr 
holdings. Again, between the 17th and 24th’ October 1894, the parties 
accepted joint Xabsliaés from numerous tenants; and in February 
and March 1905, they jointly took Kabs/iya/s from other tenants, who 
subsequently sued them jointly in respect of the lands of their tenan- 
cy. Itis also plain from the record of rights that there were at least 
120 bighas of land in the joint possession of the parties,- Finally, it 
is indisputable that the areas in the occupation of the parties are not 
in exact proportion to their respective shares In the entire estate. In 
view of all these circumstances, the Subordinate Judge has rightly 
held that although there may have been a distribution of some of the 
lands and separate enjoyment thereof by mutual consent and for 
mutual convenience, there was no such final and definitive _ partition 
аз 1s contemplated і in sectlon 12 of the Estates Partition Act, 1876, and 


as would effectively deprive the Collector of his jurisdiction, This is . 


in harmony with the view of the facts accepted by the Board of 
Revenue on five successive occasions, as appears from the orders of 
Mr. Cockerell (aznd April 1836), Sir. Henry Harrison | (19th June 
18до), Мт. Buckland (sth March 1903), Mr. Slacke (sisuDecember 
1905) and Mr. Macpherson (4th December 1906). The plaintiffs 
have wholly failed to discharge the heavy burden which lay upon 
them to prove conclusively that the partition proceedings commenced 
before the Revenue authorities on the 3rd December 1884 and, con- 
cluded on the 30th January 1907, after the lapse of more than 23 years 
have been without jurisdiction. 


The result is that the decree of the ЕТА Judge is affirmed 
and this appeal dismissed with costs, We assess the: hearing m. at ten 
gold mohurs. 

Beaohoroft J.—1 agree. 


A. T. M. 
Appeal dismissed. . 
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Уе Sir Lewrence Fenkins, K.C.I.E.,, Chief Justis, and i 
3 „Asutosh Mookerjee, Knight, Fudge. 


JAGAT CHANDRA SARMA CHOWDHRY. 
О, 
RADHA NATH CHAKRAVARTY anD orBEss.* 


. Declaratory suit—Civil Procedure Code (Act XIV of 1883), Sec. 283—Transfer 


of Property Act (IV of 1882), Sec. $3—Fraud—Valuable consideration— 

Price paid less than market salue on consideration of vendor's remaining 

in possexsion—Right to occupy to be sold, 

In a salt under section 283 of the Code of Civil Procedure for declaration 
that the disputed property belonged to the judgment- -debtor, it was found 
that the purchaser of the property had paid less than the ordinary market value 
of the land on the ground of the vendor's retaining a right to continue in occu- 
pation of the land : 

Held, that the plaintiff was entitled to bring to sale the right, title and 
interest of the judgment-debtor in the disputed property wis. thé right to 
remaln in occupation thereof, 


Appeals by the Plaintiff. 
Buit for a declaration that the disputed property кыы {б Ше 


| judgment-debtor. 


The plaintiff In execution of his decree for money attached the 
homestead land of defendant No.5. The other defendants put in 
claims as purchasers of the interest of defendant No. 5, which were 
allowed, - Accordingly these two sults were brought under sectlon 
383 of the Code of Civil Procedure (1883). The suits were decreed 
by the Мирз But on appeal, they were dismissed. It was found 
that the -purchases were made: in good faith and for consideration. 
Hence these appeals. 

-Babus Tarakishore Chowdhry and Bri Lal Сеид) for 
the Appellants. 

Babus Mahendra Nath Ray and Brajendra Nath Chatty | for 
the Respondents. 

The following judgment was delivered by 

Coxe J.—The plaintiff in these suits obtained a money decree 
againat Ramanath, the defendant No.5. He attached his homestead 
land. The other defendants put in claims as purchasers ОЁ the 
interest of Ramanath which were allowed. Accordingly these suits 

* Letters Patent Appeals Nos. 53 and 54 of 1911, against the decisions of 
Mr. Justice Coxe, dated the aist February, 1911, in Appeals from Appellate 
Decrees Nos. 157 and 399 of 1909, affirming those of Babu Aditya Chandra 
Chakravarty, Subordinate Judge, 1st Court of Sylhet, dated the a1st September, 
1908, which reversed those of Babu Amrita Nath Mitter, Additional Munsiff of 
Bamangunj, dated the 6th April, 1908. 
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were brought by the plaintiff to establish that the homestead was 
Ramanath’s property. - 


~ The suits wete decreed by the Munsiff. But on appeal the 
learned Subordinate Judge held that the purchases of the defendants 
were made in good faith for consideration, Accordingly he dis- 
missed the suits. 


The learned pleader for the appellant has criticised the follawing 
passage in the learned Subordinate Judge’s judgment. “ Мо doubt, 
the value fixed for the homestead five kears at Rs. 250 only is less 
than the ordinary market price of it. But considering that Ше 
purchasers allowed Ramanath to dwell in the homestead it appears 
clear that the purchasers knew it fully well in their purchasing that 
they would be able to possess the homestead land by turning out 
Ramanath from it and that they would have to allow Ramanath 
to possess this homestead land on payment of very low rate of rent 
&nd Ramanath also must have in his mind that in selling to the 
purchaser he would have the advantage of remaining in possession 
of the homestead portion.” It is argued that if Ramanath had 
sold this property at less than its real value, in order that he might 
retain some benefit or advantage to himself, thatin Itself constitutes 
bad faith and the sale therefore cannot be supported. Reliance is 
placed on the decision in the case of Hakim Lal v. Mooshakar 
Sahu(1). The learned Judges in that case certainly said that if the 
transaction extended beyond the necessary purpose of a mere prefer- 
ence so as to secure to the debtor some benefit or advantage or to 
unnecessarily hinder and delay other creditors, the transfer was 
fraudulent, I do not however understand the learned judges, who 
decided Hakim Lal v. Mooshahar Sahu (1), as laying down that if a 
debtor retalns some interest in property sold by him that fact makes 
the transaction fraudulent in all cases as a matter of law. If 
property is sold below its value on the understanding that the seller 
shall still be entitled to occupy it at a low rate of rent that, no doubt, 
may.be strong evidence that the transaction is not made in good 
faith. But it appears to me to be no more than a piece of evidence, 
The lower appellate Court has to welgh that evidence and to decide 
what value should be attached to it. If after considering it he still 
comes to the conclusion that the sale was effected in good faith for 
valuable consideration I do not think that I in second appeal can 
interfere with that decision. 


The appeals are dismissed with costs. 
(1) (1907) 1. L. R. 34 Cale. 999; 6C. L J. 410. 
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Against this decision, the plaintiff preferred appeals under 
section 15 of the Letters Patent. 


Babus Tarakishore Chowdhury and EN Zal Chuckerbuliy for 
the Appellant. 


Babu Brajendra Nath Chatterjee for the Respondents. 
The judgment of the Court was delivered: by 


Mookerjee, J.—This is an appeal under clause 15 of the 
Letters Patent against the judgment of Mr. Justice Coxe in a suit 
under section 283 of the Civil Procedure Code of 1883. The 
plaintiff asks for a declaration that the property in suit belongs to 
his judgment-debtor and that he is entitled to bring it to sale in 
execution of his decree. The claim is resisted by a purchaser from 
the judgment-debtor who contends that the title has vested in him. 
The Court of first instance decreed the вий. Upon appeal, the 
Subordinate Judge dismissed it, He held that the purchaser had 
acquired title божай, for valuable consideration. At the same 
time he found that the purchaser had paid less than the ordinary 
market value of the land. He explained this fact on the ground 
that the vendor had retained a right to continue in occupation of the 
land. On appeal to this Court the decree of the Subordinate Judge 
has been confirmed by Mr. Justice Coxe. 


On the present appealit has been argued that upon the facts: 
found by the Subordinate Judge it is clear that the vendor did not 
pert with his entire Interest In the property and that as it has been 
found that he has retained a right to continue in occupation the 
plaintiff is entitled to а decree declaring that that Interest is llable to 
be sold in execution of his decree. In our opinion, there is no 
answer to this contention. 

The result therefore is that this appeal must be allowed, the 
decree of Mr. Justice Coxe as also that of the Subordinate Judge 
discharged and a declaration made in favour of the plaintiff to the 
effett that he is entitled in executlon of his decree to bring to sale the 
right, title, and interest of the judgment-debtor in the disputed 
property, namely the right to remain in occupation thereof. 

-Fach party will pay his own costs throughout. 


This judgment, it is conceded will govern the other appeal, in 
which a similar decree will be passed. 


Ay Te Me Appeals allowed, 
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Ы Sir Asutosh Mite fer Knights, Fudge, and Mr. ifie 
Beacheroft, : 


* BEHARI LAL MALLIK 
v. 
PRIYA NATH SARDAR anp orHERs.* 


Rent, fair and equitable, settlement of—Co-sharer landlord, application by , if 
maintainable—Bengal Tenancy Act (VIII of 1895) Ss. 103, 105, difference 
between Landlord challenging entry in record-of-rights both as to status 
of tenant and area-—Co-sharers wot t joining in swit, if severance of joint 
ownership. 

`. An application under section 105 for settlement of fair and equitable rent 

cannot be maintained at the instance of one out of several joint landlords ; 

it must be presented by the entire body of persons who are joint landlords. 

There Is a fundamental difference between the scope of section 103 and 
section 105 ; section 103 contemplates а record of existing facts while section 
tog, an alteration of existing facts, 

In a proceeding for the settlement of fair and equitable rent, the landlord's 
challenging the entry inthe record-of-rights both as regards status of the 
tenant andthe area of the land comprised in his holding, does not take the 
proceeding from sectlon 105 of the Bengal Tenancy Act. 

The mere circumstance that one of the co-sharers is not willing to join 
% plaintiff in. an application for settlement of fair rent under section 105 of 

he Bengal Tenancy Act does not dissolvethe relationship of joint landlords 

с themselves, although the relationship can be severed by a partition of 

the superior interest amongst the landlords or by the creation of independent 

contractual obligations between each member ofthe body of the landlord 

0n the one hand and the tenant on the other, І 
Appeal by the Plaintiff. 

Application by а co-sharer landlord for settlement of fair and 
equitable rent under section 105 of the Bengal Tenancy Act. 

The applicant alleged that the tenants defendants had been re- 
carded in the record-of-rights which had been finally published aa а 
Maxrasi Mokarari tenant in respect of a certain area, that the ten- 
ants were really in occupation of larger quantities of land than what 
were comprised in their tenancy, and that the rent was enhanceable. 

The Courts below dismissed the application on the ground that it 
was barred under section 188 of the Bengal Tenancy Act. Hence 
this appeal, The appeal came on for admission under О. 41 Б.и of 
the Civil Procedure Code. 

Babu Jogendra Nath Mukherjee for the Appellant. . 

The following judgment was delivered by 


* Appoals from Appellate Decrees Nos. 4261 of 1913, 72 to. 120 of. 1914, 
against the decrees of Babu Hari Prasanna Mookerjee, Special Judge of 
Khulna, dated the 1ath September, 1913, affirming those of Babu D, L. Dey, 
Settlement Officer of Khulna, dated the gist July 1913. 
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Mookerjee J.—This appeal is directed against an order by 
which a Special Judge under Chapter X of the Bengal Ten- 
ancy act, has in concurrence with the settlement officer, dis- 
missed an application by а landlord for settlement of fair and 
equitable rent under sec 105 of the Bengal Tenancy Act. The 
applicant in his petition under sestlon то stated that he had a 

‚ one-fifth share in the revenue-paying estate of which eight other 
persons, who were joined аз co-sharer defendants in these pro- 
. ceedings, held the remaining four-fifths share. The petitioner alleged 
that the tenant defendant had been recorded in the record-of-rights 
which had been finally published on-the rsth May 1913 as a Mowrast 
* Mokarari tenant In respect of a certain area, thusthe tenant was really 
, in occupation of a larger quantity of land than what was.comprised in 
his tenancy, and that the rent was enhanceable. The. petitioners 
further stated that his co-sharers had refused his invitation to join 
him In the application because they were in collusion with the tenant 
defendant and were anxious to have improper gain. On these 
allegations, the petitioner prayed that the Settlement Officer might 
_ settle fair and equitable rent payable by the tenant under section 105 
ofthe Bengal Tenancy Act. The Settlement Officer dismissed the appli- 
“cation on the ground that it waa barred under sectlon 188 of the Ben- 
gal Tenancy Act which provides that where two or more persons are 
joint landlords, anything which the landlord is under the Act 
authorised to do must be done either by both or all those persons 
acting together or by an agent authorised to act on behalf of both or 
all of them. This order has been confirmed on appeal by the Special 
Judge. On the present appeal, the decision of the Special Judge has 
been assailed substantially, on three grounds, namely, frs/, that inas- 
"much as the appellant had taken proceedings under section 103 of 
“the Bengal Tenancy Act he was competent alone to maintain a 
“proceeding under section 105; secondly, that as the Settlement 
Officer was invited to settle, fair and equitable rent after deter- 
mination of the question of the status of the defendant and of 
the area of the land in his possession, the proceeding was not 
in substance one under section тоб but rather fell within the 
scope of section 106 ; and, /Atd/y, that as the co-sharer landlords 
had acted in collusion with the tenant and had refused to join 
the plaintiff in the institution of a proceeding under section 106, there 
had been а severance of the co-tenancy by operation of law, and that 
the parties occupied the position of separate landlords. | 

As regards the first contention, it may be conceded that, section 

103,8 it stands In its amended form,authorises one or more of several 
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proprietors to apply to a settlement officer to ascertain and record 
all or any of the particulats specified in section 102 with respect to the 
estate of which he is a proprietor. But itis worthy of note that 
although the Legislature has amended sectlon 103 so as to make 
section 188 no longer applicable to bar an application under that 
section by one or more of several joint proprietors, there has been no 

corresponding change in section 105. Section ros speaks of an appli- 

cation for settlement of fair and equitable rent by either the landlord 

or the tenant. It the application Is by the landlord, it must obviously 

. be presented by the entire body of persons who are joint landlords. 

‘It has been argued that this view is likely to cause hardship to inno- 
cent landlords, who are not able to obtain the concurrence of obstruc- 
tive co-sharer landlords in the matter of an application under 
section 105. This bowever is a matter for the Legislature to consider. 

It is plain that there Їз a fundamental difference between the acope 
of section 103 and seclion ros. Section 103 contemplates a record of 
existing facts while section 105 contemplates an alteration of existing 
facts; the Legislature may well have thought that while a record of 
existing facts may be permitted to be made at the instance of one or 
more of several joint landlords, the existing facts should not be 
allowed to be altered at the instance of a co-sharer landlord. -But 
whatever the reason may be ‘for the obvious distinction between 
section 103 and section 105, it is plain that as pointed out in the case 
of Krishna Das Law v. Poresh Sardar (1) they do not stand on the 
same footing, and, that, notwithstanding -the amendment of section 
103, the rule still holds good that an application under section 10$ 
for settlement of fair and equitable rent cannot be maintained at the 
Instance of one out of several joint landlords. 


As regards the second contention, it is plain that the question is 
not affected by the circumstance that in this particular case the 
landlord challenges the entry in the record of rights both as regards 
the status of the defendant and the area of the land comprised in his 
holding. Under section 105A the revenue officer is competent to try 
and decide such an issue before the settlement of fair and equitable 
rent under section 105. Consequently, the proceeding is in essence 
what it purports to be, namely, a proceeding under sectlon 105, for 
settlement of: fair and equitable rent, 


As regards the third contention, we are unable to appreciate the 
argument that there has been a severance of jolnt tenancy &mongst 
the landlords, because one or more of them has acted in collusion 


(1) (1909) 10 C. L. J. 458. 
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with the tenant. Reliance has been placed upon a familiar class of 
cases, of which the decisions in Paxckawam Banerji v. Rajkumar 
Сила (1); Matungini v. Ram Das (з); Saülendra Nath v. Karak 
Charan (3); and Jkaba/arimi v. Hhabbar (4) may be taken as 
examples, in which it was held that where a tenant has agreed to 
allow one of several co-sharer landlords to deal with him as if that 
co-sharer was his sole landlord, without regard to the interest of 
the other co-sharers, the effect is to create а separate tenancy under 
such a fractional co-sharer so as to render section 188 inapplicable. 
This principle is of no assistance to the applicant before us, It may 
also be conceded that joint landlords may cease to be joint as laid 
down in Aajsaraim v. Ekadasi (5). But the mere circumstance 
that one of his co-sharers is not willing to join the plaintiff in an ap- 
plication for settlement of fair rent under section 105 does not dissolve 
the relationship of joint landlords amongst themselves, although 
it need not be disputed that the relationship can be severed by a 
partition of the superior interest amongst the landlords or by the 
creation of Independent contractual obligations between each 
member of the body of landlords on the one hand and the tenant 
on the other, We are consequently of opinion that the plaintiff and 
his co-sharer landlords are still joint landlords within the meaning 
of section 188 of the Bengal Tenancy Act. This, indeed, 1s the view 
upon which the present proceedings are founded. If it had 
been the case of the plaintiff that he was the sole landlord of the 
tenant defendant, the presence of the persons described as co-sharer 
defendants would be meaningless, and the explanations volunteered 
as to why they did not appear as co-plaintiffs would be equally 
superfiuous. The obvious remedy of the plaintiff is either to effect 
a pariton with his co-sharers orto have a common manager 
appointed ; but till this has been done, he cannot maintain a pro- 
ceeding under section 105. 

The result is that the decree of the Special Judge must be 
affirmed and this appeal dismissed. 


This judgment, it is conceded, will govern the other appeals (72 
to 120 of 1914) which are accordingly dismissed. 


A. Т. М. 
Appeals dismissed. 
(1) (1892) 1. L. R. 19 Calc. бо, ` (a) (1902) 7 C. W. N. 93. 
* (3) 60905) 2 C. L. J. 534 (4) (1906) 5 C Г. J. 235. 


(5 (1899) I. L. R 27 Cale 479. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beachcroft, 


EJEL MULLICK 
v. 


Е FELAI MULLICK* 


Rent, suit for—Arrears of rent at enhanced rate, claim for, maintainability 

of —Claim for additional rent and for enhancement of reni —Enhancement 

` of rent, decree for—Retrospective effect—Additional rent at prevailing rate— 

Bengal Tenancy Act (VIII of 1885), Sec. 52(3)— Measurement, presumption 
'ef-—No rate mentioned in the Kabuliat. 


Per Mookerjes ¥.—Where on the interpretation of the kabuliat executed 
on tst April, 1885, it was found, firstly, that the area of the land dernised' was 
' assumed to be r5 bighas without actual measurement, secondly, that the rent 
was assessed at the lump sum of Rs. 15-'0 as on the assumption that the 
area тля 15 bighas and zAirdiy, that the landlord reserved his right ‘o have 
the lands measured and the rent assessed at the prevalling rent. 


Held, that the landlord was entitled to claim additional rent for excess land 
a» also enhancement of rent, 


Where the plaintiff had not framed his suit as one for enhancement of rent, 
but claimed arrears of rent at enhanced rate: 


Hold, that he was not entitled to а decree, till rent was enhanced in a sult 
appropriately framed for the purpose. 

That he was entitled to additional rent for such area in excess of 15 bighas 
, as might be found in the occupation of the defendant, and he could succeed in 
respect of such claim for a period antecedent to the suit, 


Distinction between claim for additional rent and claim for enhancement of 


^ rent stated 


A Court is not bound to allow additional rent at the prevailing rate. 


Per Beachcroft F.—The mere fact that a rate per blgha was not mentioned 
in the Караа did not justify the inference that there must have been a 
measarement before the execution of the kabullat. 


Where no provision was made in the kabullat for the machinery by which 
“the rate of rent for lands paid in adjacent places" was to be uscerzalned or 
what would be the position if thero were varylng rates and If the parties were 
not agreed, the matter could only be settled by reference to Court. There was 
no obligation on the tenant to pay ata definite rate other than that at which 
he had previously paid and thus a suit to recover rent on the footing that he 
ought to. have paid at the higher rate wa» not maintainable. 


Appeal by the Plaintif. us 
Suit for recovery of arrears.of rent. | 
Ы Appeal from Appellate Decree No. 235 of 1912, against the decree of 


Babu Chandra Bhusan Banerjee, Subordinate Judge of Khulna, modifying that 
of Babu Dina Nath De, Munsiff of Khulna, dated the toth February, 1611, 
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The material facts and arguments appear from the judgment, 
Babu Fads Nath Kasjilal for the Appellant. 


Babu Surendra Kumar Bose for the Respondent. 


I 


The following judgments were delivered : 


Mookerjee, J.—This is an appeal by the plaintiff in a suit 
for recovery of arrears of rent for the period between the commence- 
ment of the year 1313 and the end of the first quarter of the year 
1316. The plaintiff states that the defendant is In occupation of 
32 bighas of land and is bound to pay rent therefor at the rate of 
Re. 1-8 аз. per bigha, which is the prevailing rate for similar lands 
on the locality. The defendant contends that he holds only t5 
bighas ab a consolidated rental of Rs. 15-10 as. per year. The Court 
of first instance found that the defendant was in occupation of 30 
bighas 11 cottahs 5} chhataks of land and made him Hable for rent 
at the rate of Re. 1-8 аз. per bigha which was established to be the 
prevailing rate, In this view, the original Court gave the plaintiff a 
decree at the rate of Rs. 30-13-6 per year. On appeal by the 
defendant, the Subordinate Judge held that the plaintiff was entitled 
to rent at the annual rate of Rs. 23-8 as. calculated on the basis of 
arate of Re. 1-8 per Ыдһа on 15 bighas, which was stated in the 
lease of the defendant as the area of his holding. The plaintiff has 
appealed to this Court and has contended that the decree of the 
primary Court should not have been varied in any way. In my 
opinion, the decrees of both the Courts are erroneous, but the plain- 
tif hag no grievance, as the Subordinate Judge has decreed In his 
favour a larger amount than what he is justly entitled to receive in 
the present sult, 


The defendant holds under а kabuliat executed on the 1st April, 
1885. The material portion of the kabuliat is in these terms: “I 
take-a settlement of 15 bighas of land as per boundaries at foot, 
lying within your purchased ganti jama. I will pay to you Rs. 15-10 
as. in a lump as rent for the said land year by year, and I will con- 
tinue to enjoy the profits thereof.,.Bringing into ‘operation future 
measurement and assessment, I will pay rent according to rent of 
adjoining lands.” Оп an interpretation of-this kabullat three points 
are reasonably plain, namely, frz/, that the area of the land de- 
mised was assumed.to be fifteen blghas without acinal measure- 
ment; seoond/y, that the rent was assessed at the lump sum of 
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Rs, 15-10 аз on the assumption that the area was fifteen bighas; 
this indicates that the rate was Re. 1-0-8 p. per bigha; and, thirdly, 
that the landlord rdgerved his right to have the lands measured 
and the rent assessed at the prevailing rate. The landlord їв conse- 
quently entitled to claim additional rent for excess land as also en- 
hancement of rent This, indeed, he is entitled to do under section 
52 and section 30 respectively, of the Bengal Tenancy Act. There 
is, however, a fundamental distinction between the claim for addi- 
tional rent and the claim for enhancement of rent, which was not 
appreciated when the plaint was drawn up. As regards the claim for 
additional rent, it is well settled that the landlord can claim back rent 
for additional area under section 52 of the Bengal Tenancy Act, if 
such additional area was in the use and occupation of the raiyat: 
Jagannath v. Jumman Ali (1); АманкПаА у. Mokins Mohan (з). 
On the other hand, if the landlord seeks enhancement of rent, the 
rent of the ralyat cannot be enhanced, as stated in section 38, except 
as provided by the Bengal Tenancy Act; the Courtis required by 
section 154 to specify the date from which the decree for enhancement 
takes effect ; section 36 further empowers the Court to order progres- 
sive enhancement. It is consequently plain that a decree for enhance- 
ment of rent can never have retrospective operation and back rent 
cannot be claimed at enhanced rate in the suit in which enhance- 
mentis sought. The plaintiff has not framed this suit as one for 
enhancement of rent; he has claimed arrears of rent atlenhanced rate. 
This he cannot get, till rent has been enhanced in a sult appropriately 
framed for the purpose. He is, however, entitled to additional rent 
for such area in excess of fifteen bighas as may be found in the 
occupation of the defendant, and he can succeed in respect of such 
claim for a period antecedent to the suit. The defendant is thus 
prima facie liable to pay to the plaintiff, for the years in guit, rent at 
the rate of Re, 1-0-8 p in respect of 20 bighas 11 cottahs 5] chhateks. 
ТАВ works out to a rate of Rs. a1-6-9 p. which is slightly lower 
than the rate allowed by the Subordinate Judge. І am‘not unmind- 
ful of the provision of sub-section 3 of section 52, which provides 
` that in determining the amount-to be added to the rent, the Court 
shall have regard to the rate payable by a tenant of the same class 
for land of a similar description and with similar advantages in the 
vicinity. Th Court, however, is not bound to allow additional rent 
at the prevailing rate. In the present case, though the prevailing 
rate ig found tó have been Re, 1-8 as. for some years past, the. fact 
remains that the plaintiff has allowed the defendant to continue.in 


(0 (1901) I. L R. a9 Calc. 247. (а) (1899) I. L. R. 26 Cale. 739. 
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occupation without any claim for advanced rent for nearly 25 years. 
It seems fair under these circumstances that the back rent claimed 
on the excess „area namely 5 bighas 11 cottahs 54 obattaks should 
be assessed for the purposes of the present sult—and for that pur- 
pose alone—at the same rate as for the remainder of the holding. 
I hold accordingly that the Subordinate Judge should have decreed ` 
the arrears at the rate of Rs. 31-6-9 p. and not at the rate of Rs. 23-8 as. 
as he has done. The decree made in this suit will not stand in the. 
way of a suit for enhancement of rent of all the lands comprised in 
the holding-on one or more of the grounds ке in section 30 
of the Bengal Tenancy Act. 

. The result is that the appeal fails and must be dismissed with 
costs. 


Beachoroft J.—This is an appeal by the plaintif in a suit 
which is described in the plaint as a suit for rent at an enhanced rate. 
‘The defendant holds under а kabuliat dated зо Chaitra, 1291, 
1. e., before Ше passing of the Bengal Tenancy Act. The kabullat 
described the land let out as being 15 bighas in area, the rent pay- 
able being Rs 15-10 in a lump sum. There is a provision in the 
kabulfat that In case of measurement and assessment in the future, `, 
the tenant will pay rent at the rate paid for adjoining lands. The 
plaintiff in hís plaint alleges that a measurement was made in the 
year 1313, the land was found to measure 33 bighas and not 15 
bighas, the rate for adjoining land is Re. 1-8 per bigha, and cons- 
equently prays for a decree at the rate of Ке, 1-8 for 22 bighas for the 
years 1313 to the Asarb kist of 1316. 

It is admitted that the area in the tenant’s occupation is the same 
as when the lease was granted, but the lower Courts have found that 
area ів infact зо bighas r1 cottahs 5} chattaks. They have also 
found that the prevailing rate is Re. 1-8 per bigha, The Munsiff 
gave a decree for the area ascertained at the rate claimed. The 
Subordinate Judge was, however, of opinion"that the area must 
originally have been ascertained by measurement, and as the area. 
had not altered, he was of opinion that the plaintiff was entitled to 
rent at the prevailing rate of Re, 1-8 only for an area of 15 bighas. 

I.do not think the mere fact that a rate per blgha was not men- 
tioned in the kabuliat justifies the learned Subordinate Judge's in-. 
ference that there must have been a measurement before the ехе- 
cution of the kabullat. On the other hand, there is every reason - 


.for thinking there was no measurement, as the land measures con- 


siderably more than 15 bighas, whether the standard of measurement. 


wt 
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alleged by the plaintifor that alleged by the. defendant to be 
the standard in use in the, locality be adopted. 


. lalso agree with my learned brothér that the clause in the kabu- 
liat relating to measurément and assessment reserved to the land- 
lord his right to have the lands measured arid rent assessed. It is 
argued that the clause can only have reference to land that might be 
encroached upon їй future, and two arguments are advanced against 
the view Contended for by the landlord, (1) that the landlord might 
in that view-have demanded а measurement the very day after the 
lease were given, (2) that the practical effect is almost to double :he 
rent, PLN 


Iam not impressed with either of these agruments. As to the 
first, if the land were leased as being of an unascertained ar.a, there 
is nothing either extraordinary or inequitable in the reservation by 
either party of the right to ascertain the area at any date. The defen- 
dant's agrument must further rest on tha supposition that it was the 
intention of the parties thut thsre should be no change for some time. 
Contracts are and must be based largely on mutual .confidence, and 
assuming the supposition to be correct, it is clear that mutu И con- 


fidence was not misplaced, as no attempt was made to vary the rent 


for about 25 years. 

The-second agrumant involves to my mind the curious theory, 
that the longer a person has held at an inadequate rent, the longer 
is he entitled to continue to do so. The dafendant has for 25 years been 
paying rent for an area which turns ош to be only 2 of that sictually 
in his poesession, at a rate which ів only à fraction over $ of what 
has béen found ‘by the Munsiff to have been the prevalling rate for 


the last to or 12 years, and that fact 1з attempted to be used as ац. 


agrument to defeat the landlord’s rights under the kabullat, 


Then, what is the position ?. -The kabuliat provides that on 
measurement, and It is not disputed thatthe measurement referred to 
is one made on behalf of the landlord, the tenant shall pay at the 
rates pald for adjoining land in respect of the correct area. The 
correct area has been found, the prevailing rate has been found, but the 
Courts have not come to апу” finding as to whether the contingency 
has happened, which, it is agrued, by the terms, of the kabullat 
justifies %һе demand for rent at the prevailing rate, viz, whether 
there has been a measurement ‘or not, before the period covered by 
the demand, 1. e., whether the landlord's allegation of measurement 
р 1312 is true or not, Had the kabullat provided for a definite 
sum to be paid as rent after measurement, the proper course to .my 

13 
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mind would have been to order а remand for а finding, whether a - 
measurement had been made or not as alleged. 


But there is another difficulty in the way of the appellant No 
provision is made in the kabullat for the machinery by which 
“the rate of rent for lands paid in adjacent places" ів о be asoer- 
tained, or what would be the position if there were varying rates It 
is clear that if the parties were not agreed, the matter could ‘only be 
settled by reference to Court. The Munsiff’s judgment shows that 
though Re 1-8 is the prevailing rate for adjacent land, it is not the 
universal rate. There was thus room for dispute'as to what could be 
gaid to be the rate for adjacent land. Now, itis not alleged in the 
plaint that the parties ever came to any agreement as to what the 
rate for adjacent land was. There is no suggestion that any assess- 
ment, such as ls referred to in the kabuliat, had been made. In the 
circumstances, even assuming a measurement was made in 1312, it 
cannot be said that there was any obligation on the tenant to pay at 
a definite rate other than that at which he had previously paid. And, 
if there was no obligation on him to pay ata definite higher rate as 
each Instalment-of rent fell due, a suit to recover rent on the footing 
that he ought to have paid at the higher rate must obviously fail. 


No doubt, under section 53 of the Bengal Tenancy Act, the 
landlord could get rent for the area for which rent had been paid, 
and under sub-section (3) the Court could allow rent at the prevaling 
rate. But appellant's pleader in his agrument expressly repudiated 
section 52 as the basis of his claim, relying entirely on the kabuliat, 
Now, even if section 52 (3) were applied to the extent of allowing 
rent at the prevailing rate for the excess area, the rent for the yest of 
the land being calculated at the original rate of Re 1-0-6 per bigha, 
the result would be only a small increase to the landlord above the 
rent allowed by the Subordinate Judge. 


is. pe 


As it will be open to the landlord to bring a properly framed 
suit for enhancement, I agree in dismissing the appeal with costs. 


A. T. M. Appeal dismissed. 


Vor. XXI.] шо COURT. 


Before Mr. Justice D. Chatterjee and Му. Fustion Mullick. 
KHETTERMANI DASI 


. v. 
JIBAN KRISHNA KUNDOO AN» отнкң5* 


Rent, abatement of—Suli by a'co-skarer. tenant, if maintainable-—Permanent 
tenure, if сам be created in Sunderbuns—Permanently-settled area—Cowe- 
nant not to claim abatement, validity of—Bengal Tenancy Act (VIII of 
1585) sections 3(12), ка (b), 179, 188. 


Section 188 of the Bengal Tenancy Act prevents а co-sbarer landlord from 
bringing any sult authorised by the Act unless his other co-sharers join him as 
plaintiffs, This section has no reference to joint tenants and cannot be applied 
by analogy.to а co-sharer tenant who brings a sult authorised by the Act, e.g. 
a sult for abatement of rent. І 


Bhoopendra v. Romon (1) referred to, 


There can be a pecmanent tenure in tae Sunderbuns. 
A part of the Sunderbuns can be a permanently-settled area even if settled 
after 1793 the definition in Cl. (12) of section 3 of the Bengal Tenancy Act 
notwithstanding, 


Tamasha Bibi v. Ashutosh Dhur а) referred to. 


The predecessors in interest of the plaintiff and the pro ЕРЕ dezendant 
took a mouras! mokarari lease of a certain land in Sunderbuns from the prede- 
cessor In interest of the appellant and executed а Xabuliat dated the 23га 
of April, 1890. The lessees agreed that they would not object to the payment 
of rent on the ground of drought, inundation, death, desertion, overflow of salt- 
water, diluvion by river etc. Ina suit for abatement of rent under section 
52 (b) of the Bengal Tenancy Act In respect of the whole tenure on the alloga- 
Чоп that there had been a reduction in the area of the entire tenure by 
diluvion 1 


` Held, that theni tenant could no claim reduction on the ground of 
diluvion. 


That the covenant was authorised by section 179 of the Bengal Tenancy 
Act and the plaintiff could not impeach {ts validity. 


Appeal by the Defendant. 

Sult for abatement of rent. 

The material facts and arguments appear from the judgment. 
Babus Nil Madhab Boss and Sarat Chunder Ghosh for the 


Appellant. 

~ Appeal from Appellate Decree No. 2212 of 1912, against the decree of 
Н. P, Duval, Esq., Distriot Judge o£ Alipur, dated the 18th June, 1912, revers- 
ing that of Babu Atul Chandra Batabyal, 3rd Subordinate Judge of Alipur, 
dated the roth August 1011. 


(1) (1899) L L, К. 27 Cale, 417. (а) (1900) 4 C. W. N. 513. 
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Babus Biraj Mokan Mojumdar, Mohini Mohan: САайекжв and 
A marendra Bhusan Ghose for the Respondents. , 
C, he Vet 
The following judgments were delivered : , d 


D. Chatterjee J.—The predecessors in interest of the plaintiff 
and, the proforma defendant took a mourasi mokarari lease of about 
2200 Bighas of land in two plots, one of 800 Вёз and the other-of 1400 
Bga. in the Sunderbans from the predecessor in interest of the ap- 
pellant and executed a kabuliat dated the 23rd. of April 1890. . Under 
the terms of the kabuliat there was a measurement іп 1303 B. S» made 
by a Civil Court Amin and the.mokarari rent was fixed at the full-sti- 
pulated rate of ra} annas per bigha ор the quantity of land found. 
The plaintiffs who by an amicable arrangement with the proforma 
defendants hold the smaller plot, have brought the present suit for 
abatement of rent under section 52(b) of the Bengal Tenancy Actin 
respect of the whole tenure on the allegation that there had been a re- 
duction of about боо bighas in the area of the entire ténure by diluvion 
and joined the proforma defendants as parties on the ground that they 
had refused to join as plaintiffs. The main objections to the suit pres- 
sed on behalf of the appellant are: (1) That the present suit for abate- 
ment is not maintainable by the plaintiffs ealone as they аге: ad- 
mittedly ' part-owners of the tenure and section 188 of the Bengal 
Tenancy Асе is а bar to the sult ; (3) that under the express terms 
of the ‘kabuliat the plaintiffs аге debarred from bringing a suit ior 
abatement on the ground of diluvion. E ET 


"Tbe first objection is easily disposed of. Section 188 of the Bengal 
Tenancy Act prevents а co-sharer landlord from bringing any suit. 
authorised by the act unless his-other co-sharers jolri him a plaln- 
tife. This section has no reference to joint tenants and cannot be. 
applizd by analogy to а co-sharer tenant who brings á suit autho-- 
rised by the Act, This view is supported by an opinion etpressed by ~ 
Sir Francis Maclean C. J. and Banerjee ]: in the сазе of' Bhoopexdra ' 
Narain Dull. у. Romon Kriskma Duwit (1). ‘The decision ОЁ Ше 
Privy Council In the case of Roy Jatindra Nath Chowdhri T. 
Prasanna Kumar Banerji (з), has reference to a sult for enhance- 
ment by’ a co-sharer landlord and cannot be called in aid of the ў 
appellant’ 8, plea. . pit 


Then as fo the second point the condition in the kabuliat is | 
“we shall not objectto the payment of rent on the ground ot^ 
drought, inundation, death, desertion, overflow of жшк diluviatión | = 


(1) (1899) LL R 27 Cale 417. "D 
(а) (1910) 13 C. L. J. 51; L L, R 38 Calc. 270 


ae 
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“by river etc," The learned Judge has got over this clause by 
holding that it refers to temporary impediment to the realization 
of rent and could not have been meant to apply to a permanent 
reduction of the area. The document, however, does not seem to 
make any distinction between temporary and permanent impedi- 
ments. The judgment of the learned Judge has been supported by 
an.ingenious argument advanced by the learned vakil for the 
respondent. He argued firat that the clause in question prevents 
the tenant from objecting to the payment of rent and cannot stand 
in the way of his bringing a suit for abatement and secondly that the 
Sunderbans not being a permanently settled area section. 179 of the 
„Benga! Tenancy Act has no application and the covenant іп the lease 
if it bears the meaning contended for by the appellant is 
inconsistent with the provisions of section 52 andis therefore 
void’ under section 23 of the Contract Act, As regards the 
first branch of this argument I do not think it' is sound. 
The only objection that the tenant could make on account 
of diluvion would be one оѓ. reduction of rent and seeing that 
the settlement is a mourasi mokarari one the most reasonable con- 
struction is that the tenant agreed not to claim reduction on the 
ground of diluvion. As regards the second branch of the argument 
it assumes that the Sunderbans is not a permanently settled area. 
The- learned vakil:for the appellant states that the appellant has got 
а permanent lease from the Goverriment but the learned vakil for the 
respondent does not ultimately admit this although he at first said that 
the lease of the appellant was of а permanent charaoter. The learned 
Judge says “ The.tenure being numerous in the Sunderbans cannot 
in view of section 13 Reg. III of 1828 be held to be a permanent 
tenure." Ido not quite understand what the learned Judge means. 


The section provides that the Sunderbans should be conáidered to be ` 


the property of the State not included in the arrangemenís of the 
perpetual settlement and the Governor-General in council sball be 
competent to make grants of leases as heretofore &c. The section 
therefore does not ignore or invalidate any grants made by the 
Government before 1828 and authorises further grants. In the tase 


of Tamarka Bibi v. Ashutosh Dhur (1, Mr. Justice Banerjee is 


reported to have said “ I ought to add that though certain portions of 
Reg. III of 1838 go to show that the Sunderbuns, up to that date, 
continned the property of the State and had not been permanently 
settled with any one. that was intended to be: said generally with 
regard to the tract of country known as Sunderbans taken as a. whole, 


(1) (1900) 4 C. W. N. 513 ($17). 
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and it could not have been intended to.undo the effect of any lease 
granted by any duly-constituted Revenue authority." The learned 
Judge is wrong therefore in holding that there could-not be a perma- 
nent tenure in the Sunderbuns. The case of Tamasha Bibi v. Ashu- 
losh Dhur (1) further supports the contention that a part of the Sun- 
derbuns would be a permanently settled area even if settled after ` 
1793 the deüniton In clause 13 of section 3 of the Bengel Tenancy Act 
notwithstanding, The question therefore .is whether the appellants 
had a permanent lease from tbe Government in respect of the estate 
& part of which they settled with the predecessor of the plaintiffs I 
think the matter was never contested in the Court below and was at 
first admitted in the Court. The Kabuliat mentions the property of 
the appellant as Zemindari Lat Abad Gatihara Touzi mehal No. 1374 
and the very fact that the plaintiffs and proforma defcndant have 
taken a permanent lease from a person who had made permanent 
improvements on the property is an indication that the appellant had 
permanent rights. In any case the Райа contains the condition and 
it is for the party who impeaches its legality to make out his case. 
The respondent has not in this саве shewn that the property is not 
In а permanently settled area and he cannot ask us to make а remand 
for a further investigation on that point. I think the covenant is 
authorized by section 179 of the Bengal Tenancy Act and the plaintiff 
cannot Impeach its validity, In this view of the cases I think the 
appeal-should be allowed and the suit ought to be dismissed with costs 
in all Courts. 


An.application has been made by one of the proforma defendants 
who was made a co-plaintiff in the Court below to be allowed to with- 
draw from the suit, If he is allowed to do во he must continue as a 
proforma defendant. In the view that I take of the case however it 
ig not necessary to pass any order on this application. 

Mullick J—I agree. | 


Appeal allowed: Sui! dismissed. 


А. Т, Me 


(1) (1900) 4 C. W, №, 513. 
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cdi d Asulosh Mooker jee, Knight, Fudge, and Mr. Justice > 
Beacheroft. i : 


MIRZA MUHAMMAD SHARAFAT BAHADUR AND ANOTHER 
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D. 
SHAZADI WAHIDA SULTAN BEGUM.* 
Dower—Widow in possession of portion ef her kusbamd's property —Dower 
debt, how recoverable—Administration suit—Shia Law—Childless widow, 

Share of — Burden of proof. 

When it was pleaded by а party that although а sum was | named їп the 
agreement asa dower, neither the husband intended nor the wife expected 
that the dower should actually be paid at that sum, it was for him to prove 
that the sum named was so extravagant - and beyond the means of the beide- 
groom to satisfy that the agreement for its payment could not have been 
Intended by elther party thereto to be operative and must be'deemed merely as 
sechrity for an adequate provision for the wife, Г 

Where the widow has obtained and retained possession sal ‘the entire 
estate of her deceased husband in lieu of-dower, she has no cause of action 
for a money decree against the other heirs, If the widow desires to have the 
question of her dower settled, the proper course for her to follow is to institute 
an administration sult. [n a case in which the widow is in а ‘of жо 
portion of the ostate, she may sue the persons in possession to enforce her 
claim, obtain а decree for the entire amount, and realise the sum due out of the 
assets in their hands, Where the widow is in possession Of а sortion of the 
estate, and the other heirs have possession of the remainder,she can -seek to 
recover her dower by. way of an administration suit, or by a suit against the 
other heirs provided she offers to surrender possession of the property Ín her 
hands. | 

A childless widow, under the Shia law, takes no share in hér husband's 
` апа, but is entitled to her share in the value of the bulldings érected theréon 
as well as in his movable property. 

Appeal by some of the Defendants. 

Suit for recovery of a dower debt. 

The plaintiff, a Shia Mahomedan widow’ sued for realisation of 
Rs. 135coo as deferred dower. The plaintiff was descended, on the 
paternal side, from the Imperial House of Delhi, and, on the mater- 
nal side, from the Royal family of Oudh. Her husband was also 
similarly connected. The defendants were relations of the deceased 
husband of the plaintiff, his step brothers and sisters, his nephews 
and nieces. The property left by the deceased was worth more than 
two lacs of rupees. 


* Appeal from Original Decree No, 272 of 1910, against the decree of 
-Babú Hridoy Nath Mojumdar, Subordinate Judge of Gaya, dated the 31st 
Maich 190. 
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+ - The plaintiffs husband died before any portion of the deferred 
dower had been paid. The plaintiff -was in possession of a portion 
of her husband's estate in lieu of her dower. Тһе primary Court 
passed a decree for the dower debt in full. The questions in appeal 
infer alia were whether the plaintiff was entitled to an unqualified 
decree for the whole sum claimed,'and whether- there was real 
agreement for the payment of the sum named in the agreement. 

Drs. Rash Behary Ghosh and Sarat Chunder. Bysak, Момітіз 
Muhammad Mustafa Khan and Sowga/ Ali for the Appeilants. 

Sir Salyendra Proramwa Sinka, Mr. Sultan Ahmad and ‘Babu 
Chandra Sekhar Prasad Singh tor the Respondents. C, A Y, 


The judgment of the Oourt was delivered by 

Mookerjee J.—This is an appeal by two of the defendants 
ina suit bya Mahomedan lady, for realisation of Rs. 1,25,000 a8 
deferred dower from the assets left by her husband. According to 
the plaintiff, she was married on the 37th February, 1892, and her 
dower was at that time fixed at the sum claimed. Her husband 
died on the 8th February 1909 before any portion of the dower bad 
been paid. The defendants are relations of the deceased husband 
of the plaintiff, —his step ‘brothers and sisters, his nephews and 
nieces, who, it is said, claim a share in the estate by right of inheri- 
tance. The deféndants pleaded that the dower had been fixed at 
Rs, 35,000 only and had been fully paid-up. The parties, it may 
be stated, are governed by the Shia school of Mabomedan Law. 
The Subordinate Judge has found that the dower was fixed 
at Rs. 1,25,000 and that no portion thereof was paid by the husband 
during his life time. The Subordinate Judge has also held that - 
although the plaintiff is in possession of the assets left by her hus- 
band, she is entitled to obtain a decree for the dower debt in full, 
Inthis view, he has given the plaintiff à decree for Rs. 1,25,000 
payable out of the properties left by her husband. On the present 
‘appeal this decree has been assailed on the three grounds nain ly, 
firsti, that the evidence does not establish that the Поу, г was fixed 
at the sum claimed ; secondly, that if the alleged contract is taken 
to have. been proved, there was no real agreement for the payment 
of the sum named ; and, /Airdly, that as the plaintiff ig in possession 
of the major portion, if not the entirety, of the movables and, im- 
movables left by her husband, she із not entitled fo an unqualified 
decree for the whole sum clalmed. 

The first .ground raises a question of ‘fact, upon which. е ваб no 
reason to disagree with the Subordinate Judge. The plaintiff has 
examined herself, her parents, the servants of her husband, and one 
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of his -friends. ‘The plaintif is descended оп. the paternal side, 
from the -Imperlal House of Delhi, and, on the maternal .side, 
from the Royal family of Oudh. Her husband was also similarly 
connected, It is by no meaus improbable that among parties of the 
social position of the plaintiff and her husband, the dower would 
be fixed at-a sum which might seem extravagant in the case of persons 
inan humbler station. in Ше. There is, consequently, no reason 
to distrugt the oral evidence that the dower was fixed at the sum 
mention:d. There is also no reliable evidence to’show- that any 
portion of the dower was paid by the husband during his lifetime. The 
first ground, therefore, fails. 


„з The second ground raises the question of the reality of the 
agreement for payment of. the dower at such a large sum as 
Rs. 1,a5,000. The agreement in substance is that although this 
sum might have been named as the dower, neither the husband 
intended nor the wife expected that the dower should actually be 
paid at that sum. . Reference, has, in this connection been made to 
the decisions of the Judicial Committee in Mu/kah' Do Alum v 
Mirsa Jham Kudr (1), and Solemon Kader v. Mehdi Begum (2, 
This contention is of no avail, because, before it could prevail, the 
appellants must establish that the sum mam al was 80 extravagant and 
-beyond the means of the.bridegroom to satisfy that the agreement 
for its payment could not have been intended. by either party thereto 
to be operative and must be deemed merely as security for an adequate 
provision for the wife. This clearly would involve an enquiry into 

. facts which have not been investigated, because the question now 
raised was not even so much as suggested at any stage - of ‘the trial. 
Indeed; it is not even mentioned in any of the twenty-four grounds in 
the memorandum of appeal presented to this Court. We have, on the 
other hand, evidence to show that the husband of the plaintiff was 
in affluent circumstances and has left assets, which, according to the 
defendants, is -worth more tham two lacs of rupees. The second 
contention must accordingly be overruled: 


The third ground raises the question of the relief to which the 
plaintiff is entitled. The defendants contended in the Court below 
that по rellef could be awarded to the plaintiff as she was in posses- 
sion of a considerable portion, if not, the entirety: of the estate 
left by her husband. The plaintiff contended, on the other hand, 
that she was entitled to an unconditional decree for the whole dower 


t 


' (1) (1865) то M. I. А, 252, 23 W. R P.C. 557 noc 
(а) (1893) L- R. 20 I. A -144, 1. L. R. ar cied с. 
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irrespective of the question’ pf. her posgegsion. The argument , for 
the defendants is based on the theory that; as the ‚dowar tis payable 
out of the entire estate inherited by; all the heirs (of whom the 
widow one) she unites in herself the, character of debtor and 
creditor, апа ‚во long as she is:in possession, of any portion of 
the estate, she should not Бе. allowed tQ hold the assets, ш the 
bands of the qther heirg responsible for the satisfaction of, her entire 
claim. , The argument for the plaintiff is: founded, оп the principle 
that the fact of, her possession does not interfere with her right 
to gue for dower, for which she has a lien upon each ара every 
fragment of the estate, and that she should Бе given liberty to 
proceed against any part thereof, the rights as between herself 
and the other heirs to beleft for adjustment и а separate suit 
framed for the purpose. In our opinion, the extreme conten- 
tion on each side is open to just criticism. It is ‘perfectly true, at 
pointed out in the cases of Saheb Fan v. Ansarudain (1); Ап 
Bakhsh v. Allahdad (а) and Жатвап Ali v. Aasghari Ведат (3), 
where the, earlier decisions, including those of the Judicial, Com- 
mittee in Amecroonnissa v. Mooradoonnissa (4), ‘Bachun v. Hamid 
Hossein (5) -and Basayet ч. Duli Chand 6) are, reviewed and 
explained, that under the, Mahommedan Law, when & widow ig 
in possession of the undistributed property of her deceased husband, 
and her dower or any part of itis due and unpaid, she is entitled, 
as against the other heirs of her husband, to retam such possession 
until her dower debt is paid, provided that her possession was 
obtained lawfully and without force or fraud. It was pointed ont, 
however, by Sir Barnes Peacock, О. J. in Ahamed Hossan ү. 
'Khodgja (7) that the widow may be required to account for the 
profits received by her; ; but. she would be enütled to have set off 
against the sum received by her, the income she might have made 
from her dower money if it had been paid to her immediately on 
the death of her husband (see also A/sahur Ali v. Altaf Fatima (8) ; 
Woomatool Fatima ү. Meerunmunnissa (9) and Hamira v. 
Zubaida (10) ). It is also clear that the claim for dower is a debt 
due from the entire estate of the deceased, and ranks equally’ and 


G) (911) L. L. R 38 Calc. 475, 13 C. L J. 427. 

(2) (19 0) І L. R. ga All. 551. (3 (1910) I L.R ga All. 563. 
(4) (855) 6 M. T A: arr, | Ua 77 EE 
- (5), (1871) 14 M. LÀ 377; 10 B. L R. 45; 17 W R 113.7 

(6) (858) L R 5I A air; LL. R. 4 Cale. доз > 

(7) (1868) 10 W R, 368.7 (8) (1863) 10 W. R 370 кек 

(9) (1868)9 W. R. 31&. ^! (о) (1910) T. LIR. $$ АП, 184 


> 
- 
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t.a 


rateably with the claims of other creditors: Meher, Ally v, Ата- 
nee (1); Imdad я. Hosseinee (2); Ameer у. Sankara (3). Conse- 
quently, the share taken by the widow, by. right of inheritance .is 
liable proportionately for the satisfaction of her dower debt in the 

same way as the shares taken by. the other heirs, and the liability 
of each heir is limited to the extent of the assets in his or her hands. 
It is consequently plain that where the widow has obtained and 
retained possession of the entire estate, she has no cause of action 
for a money decree against ‘the other heirs; а. decree made. against 
them is incapable of execution as, ex Ay pothesis, no portion of the 


estate sought to be pursued is in thelr hands. Ina case of this. 


description, if th: widow desires to have the question of her dower 
settled, the proper course for her to follow i is to institute gn adminis- 
‘tration suit, in which the property can be placed in the hands of 
the Court, the amount of her claim, if disputed, investigated, and 
appropriate direction given for the satisfaction of her claim by sale 
of the assets or otherwise. In а case in which the widow is in 
possession of no porüon of the estate, she may sue the ‚ Persons {п 
possession to enforce her olaim, obtain a decree for, the entire 
шош, and realise the sum due out of the assets in their hands. 
In the case, where the widow ів in possession. of a portion of the 
“estate, and the other heirs have possession of the remainder, she 
` сап seek to recover her dower by way of an administration sult, or 
by a suit against the other heirs provided she offers to surrender 
possession of the property in her bands. If she adopts the latter 
alternative, the litigation really assumes the character of. an adminis- 
tration suit. ‘This view is supported by the decision in Ghulam Al 
v. Sagirulnissa (4). ‘We are unable to accept the contention of the 
plaintiff that though she is in possession of а considerable portion, 
if not the whole of the estate, she is not bound to bring into Court 
the assets in her hands and yet is entitled to an ипсоп ditional decree 
for the entire dower, to be executed against the portion of the 
estate, if any, in the. hands of the defendants, , That this метл 
accepted, might” lead to grave injustice, and multiplielty . of suits 
may be “illustrated by a concrete case. A Mahomedan leaves 
property ‘worth Rs. io, ‚ооо, The widow 18 entitled to Rs. 5,000 for 
dower. ‘Oi the death of her husband, she takes pogseasion of 
moveables woth Rg. 6 ‚боо, while the 'other heirs. are in „possession 
of lands “worth Rs. 4,000. If the contention of the plaintiff were 
(1) (1869) 11 W, В. аза, 2B L R go., са „+ 
Wa) (1869) a АП, Н.С. К, 327 332). (oq p L. R as Meis 
(4^ (тро). Ras A All’ 432 eee 
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to prevail; the widow would be at liberty to sue the other heirs for 
recovery of Rs. 5,000 on account of dower, to abtdin a decr с, and 
to sell up the land in their possession to satisfy her claim. They 
would, then, be driven to sue her for contribution and for the 
adjustment of their mutual rights and~obligations. On the oth.r 
hand, if she was compelled to place, at the disposal of the Court, 
the properties ia her hands, the Court might give suitable directions 
for the sale of such portion of the estate as might bs де тей 
necessary ; the balance of the estate would then be divided amongst 
all the heirs, in proportion to their shares under the Mahomedan 


‚Тат. In the case before us, the assets consist in part of valuable 


jewellery, and the parties are at varlance upon the question not only 
of the value but also of the exent of the assets. In these circum- 
stances, it is essential that the Court -should take an account of the 
properties comprised in the estate before the plaintiff realises her 
dues. А further difficulty is created by the circumstance that the 
parties are Shias, and the plaintiff-is not entitled to a share in the 
whole estate. A childless widow, under the Shia law, takes no 
share іп her husband's land, but she is enttled to her share in the 
value of the buildings erected thereon as well as in his m.veable 
property. The value of the interest acquired by the plaintiff in 
the estate left by her husband cannot, therefore, be deterniined tll 
an account has been taken of the assets, movable and immovable. 
Sharaya Ul-Islam Tr. Querry Vol. 2. Sec. 242; Baillie Vol. П, 
page 395; Himmut Баћайоот v. Sahebsadee Segum (1); Aslod v. 
Umdutoonnisa (3); Aga Muhammad v. Koolsom(3). The decree 
made by the Subordinate Judge cannot consequently be supported, 

The result is that this appeal 1s allowed the decree of the Subor- 
dinate, Judge discharged, and the case remanded to him. ‘lhe 
decree of this Court will declare that the plaintiff is entitled to 
Ra. 1,25,000 on account of her dower, payable cut of the estate lift by 
her husband, As she has not claimed interest thereon, no decree for 
interest will be made; but if the defendants insist upon an account 
of the profits received by her from the estate of her nousband in her 
possession, interest will be allowed by way of damagis on the 
dower debt-at 12 рег cen, perannum from the 8th February 190g 
to the date of this suit, Both partles will be required by the Court 
below to place at its disposal the entire assets, and such directions 
will be given for the disposal thereof, by sale or otherwise, as may 
be deemed necessary for the realisation of the aum decrecd in favour 

(1) (1870) 14 W. R. r25. (а) (1873) ао W.R 297. 

(3 (1897) L. R. ag I. A. 196 , I. L, К. a5 Calc. 9. 
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‘of the Plaintiff. We are informed that during the pendency of this 
'appeal the decree of the Lower Court has been executed by the 


plaintiff, and the properties purchased by herself. Ав the decree 
of the Lower Court is discharged, the gale will stand cancelled. 


_ The case will be remitted to the Subordinate Judge in order that 


, 


the final decree may be drawn up, and steps taken for its realisation 
as directed by this judgment. Ifthe defendants insist upon an 
account of the profits of the estate in the hands of the plaintiff, 
` the decree will be for the ‘principal sum of Rs. 1,35,000 with 
interest thereon at 13 per cent per annum from the 8th February 
1909 to the date of suit, reduced by the amount of profits received 
by the plaintiff. If the defendants do not insist updn an account, 
the profits will be set off against the interest, and the decree will 
be for Rs. 1,25,000 only. Each party will pay his own costs in this 
Court; the costs hitherto incurred inthe Court below as also the 
costs incurred after remand will be in the discretion of the Subordi- 
naté Judge. _ 

A. T. M. : ` ' Case T€ 


Before Sir Asxtosh AMookerjee, Knight, fudge; and Mr. Уизйе 
JBeacheroft. 


BOTA MONDAL AND ANOTHER. 
р. a 


MANINDRA CHANDRA NANDI* ` 


Enhancement—Bengal Tenancy Act (VIII of 1885), Sec. 29—Settlement of 
bona fide dispute—Bengal Tenancy Act (VIII of 1885), Sec i09 B. Sub. 
secs. (1) and (а)... А E 
An agreement embodied їп a Xabwiiat to pay a certain amount of rent agreed 

upon by the parties in settlement of a bonafide dispute regarding the rate of 

rent and to avoid further litigation, is not an agreement`in violàtlon of the 

terms of section 29 ofthe Bengal Tenancy Act. 2 b a * 
Nath Singh v. Damri Singh (1) followed, 


There can be no contract for enhancement of rent unless both the 
parties to the contract are agroed upon one point, viz, that there is to be an 
enhancement of the rent. Th{s does not necessarily imply that the parties are 
agreed as to what is the amount of rent кашау payable betore the enhance- 
ment. \ 


* Appeals from Appellate Decrees Nos. 478, 370, 559, 565, 581, 590, 597, боз, 
боз and 657 of 1910, against the decrees of B. C. Mitra Esq., District Judge of 
Murshidabad, dated the 12th October, 1909, reversing those of Moulyi 
Choinnddin, Settlement Officer of Beldanga, dated the rath | September, 1908, 

(1) (1900) I. L. R. 38 Calc. 9o. 
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Сім. The operation of section 29 of the Bengal Tenancy Act may be limited to 
IT. a cass where there is a real contract for enhancement, which cannot ordinarily 
94 take place when there is а Jonajide dispute, that is, a serious claim honestly 


Bota Mondal made on the one hand and honestly repudiated ‘on the Óther, as to the rent 


.. 1 
payable. Such dispute may be the result of a controversy as to the area of 
Manindra Chandra. 6 land, or tho rate at which it ls held, ог both these elements, 


Section 109 B of the Bengal Tenancy Act does not apply to a case where 
the contract between the parties was made in 1893. 


Sub-section (1) of section 109 Н of the Bengal Tenancy Act contemplates 
in the first place, a dispute, and, in the second place, a lawful agreement or 
compromise In settlement of such dispute, When an nt or compromise 
has been reached under these circumstances, the Settlement Officer may give 
effect to it; but he is debarred from giving effect to it, if itis of a certain 
description. 


The enquiry mentioned in sub-section (2) of section 109 В of the Bengal 
Tenancy Act is contemplated in a case where the agreement or compromise 
has been made for the purpose of settling a dispute, namely, a dispute which 
the Revenue Officer would be called upon to decide on the merits but for the 
agreement or compromise, 


Appeal by the Defendants. 
Suit under section тоб of the Bengal Tenancy Áct. 


А dispute arose in the course of proceedings for the preparation 
ofa record of rights under Chap. X ofthe Bengal Tenancy Act, 
between the landlord and the tenants as to the amount of rent 
annually payable by the latter. The landlord relied upon а &abw/iat 
executed by the tenants on the 17th April, 1893. The Z£abw/ia/ 
stated that the tenants held a definite quantity of land and that they 
agreed to pay а specified rent in respect of that land. The tenants 
contended that the kabw/a; had been executed in contravention of 
the provisions of section 29 of the Bengal Tenancy Act. To meet 
this objection, the landlord relied upon ап Awana! Roka, in which 
it was stated by the tenants that there was no certainty of the actual 
quantity of land and the amount of rent payable in respect thereof 
at the time when they executed the Aabwliat. { 


Babus Provas Chander Mitier and Kumar Sankar Roy for the 
Appellants. 


Dr. Rash Behary Ghose, Babus Ram Churh Mitra, Hemendra 
Nath Sen, Sarat Kumar Miller and Jatindra Nath Lahiri for the 
Respondent, 


Vor. XXI. . Вісн court, 


The judgment of the Court was delivered by 


Mrookerjee J.—S. А. No. 478 of 1910—This is an 
appeal by the defendants in a suit under section 106 of the Bengal 
Tenancy Act. In the course of proceedings for the pre- 
' paration · оѓ a record of rights under Chap. X of the Bengal 
Tenancy Act, a dispute ‘arose between the landlord and 
the tenants as to the amount of rent annually payable by the 
latter. The landlord relied upon a Xabulyat executed by the tenants 
on the ryth April 1893. The Каёи/уа/ on the face of it states that 
the tenants held a definite quantity of land and that they agreed to 
pay a specified rent in respect of this land. The tenants contended 
that the Kabulyat had been executed in contravention of the provi- 
sions of section 29 of the Bengal Tenancy Act. To meet this objection 
the landlord relled upon an ажали Roka, in which it was stated 
by the tenants that there was no cer/aiw/y of the actual quantity of 
land and the amount of rent payable in respect thereof at the time 
when they executed the Kabulyaz. The Settlement Officer held that 
the Kabulyas was not binding upon the tenants and made an entry 
inthe record of rights in their favour, holding that the rent payable 
by them was the rent they had paid before the Kabs/ya/ was 
executed. The landlord thereupon instituted the present suit for 
declaration that the tenants were liable to pay rent on the basis of 
the Kabxlya/ and for amendment of the record of rights, The Settle- 
ment Officer dismissed the suit; but upon appeal that decision has 
been reversed by the Special Judge. 1л this Court, on behalf of 
the tenants it has been argued that the KaówIya/ is not binding upon 
them and an endeavour has been made to distinguish the decisions 
in Sheo Sahay v. Ram Rachia Roy (1) and Nath Singh v. Damri 
Singh (а). The Special Judge has found that at the time when the 
Kabulyat was executed, there was a bonafide dispute between the 
landlord and the tenants as to the quantity of land and the rent pay- 
able in respect thereof. On the basis of this finding, he has held 
that the Kadu/yaf is not affected by the provinsions of section 29 of 
the Bengal Tenancy Act ln our opinion, the view taken by the 
Special Judge is supported by the decisions mentioned and must 


be upheld. 
here is no roon for controversy that the case of Nath Singh v. 


Damri Singh (2) ів an authority for the proposition that an agree- 

ment embodied in а -Kadulyaf to pay а certain amount of rent agreed 

upon by the parties in settlement of a bonafide dispute regarding 

the rate of rent and to,avoid further litigation, is not an agreement 
(1) (1891) I. L. R. 18 Calc. 333. (a) (1900) 1. L. К, 38 Calc. go, 
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in violation of the terms of section 29 of the Bengal Tenancy Act. A 
careful examination of the judgments of, the learned Judges who 
decided that case, has convinced us that this was the-proposition ` 
they intended to lay down, on the authority of the decision in 
Sheo Sahay v. Ram Rachia Roy (1). With regard to thls earlier case, 


‘there may be some room for argument that the judgments are possibly 


ambiguous; there may be a question, whether the learned Judges 
intended to lay down that section 2y applied only when the intention 
of both parties was to effect an enhancement. But It is worthy of 
note that one of the learned Judges who decided the later case was 
a party to the earller decision, and we must accept his view of what 
he had intended to decide in concurrence with his colleague in 
the earlier case. We must take it then that Ше two decisions mentioned 
are against the contention of the appellant. There is the further 
fact that in the case of Kedar Nath у. Maharaja Manindra Chandra 
Nandi (2), to which one member of this Bench was а perty, an un- 
successful attempt was made to challenge these two decisions, and 
although some doubt was expressed whether they gave effect to the 
true intent of the Legistature in framing section 29, they were follow- 
ed, possibly not altogether without hesitation and reluctance. ‘After ` 
a careful consideration of the elaborate arguments which have been 
addressed to us on the present occasion, we see no adequate reason 


' to dissent from these decisions which have been accepted as good 


law for a quarter of a century; as will presently be seen, they can 
be defended upon an intelligible construction: of section 29 of the 
Bengal Tenancy Act. 

Section 29 finds a place in the fifth chapter of the Bengal 
Tenanoy. Act among agroup of sections which deal with the 
question of enhancement of rent of an occupancy raiyat. Of these, 
the first, namely, section 27 lays down the. principle that the rent for 
the time belng payable by an occupancy raiyat shall be presumed to 
be fairand equitable until the contrary is proved. Section 28 then 
follows with the principle that where an occupancy ralyat pays his 
rent in money, his rent shall not be enhanced except as provided by 
the Act. This clearly contemplates an enhancement, where there is 
an intention to effect an enhancement. Section 30 deals with the case 
of enhancement of rent by suit. It is obvious that an enhancement 
under this section can be effected, only when there is an intention to 
effect an enhancement, Section 29, which is wedged in between section 
28 and section 30 relates to enhancement of rent by contract, and lays 


. down that the money rent of an occupancy ralyat may be enhanced by 


(г) (1891) I. L. R. 18 Calc. 333. (a) (1909) 11 C. L, J. 106. 


w 
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contract, subject to the condition that the rent must not be enhanced 
so as'to exceed by more than two annas in the rupee the rent 


7 previously payable by the raiyat. The section consequently deals ' 


with the valldity of a contract for enhancement of rent. It may be 
legitimately held that there can be no contract for enhancement of 
rent, unless both the parties to the contract are agreed upon one polit, 
namely that there is to be an enhancement of the rent. This does 
not necessarily imply that (the partes are -agreed as to what is the 
amount of rent actually payable before the enhancement, To take 
a concrete illustration, the landlord may assert that the rent payable 
is Rs. ro; the tenant may assert thatthe rent payable is Rs. 9. If 
there is ap agreement that the rent in future will be Rs. тг, there 
isan agreement for enhancement, because both the parties are 
agreed that the rent payable in future shall be higher than the rent 
payable in the past, whether we accept the figure for the antece- 
dent rent as asserted by the landlord or as alleged by the tenant. It 
is thus clear that the operation of section ag may fairly be limited to a 
case where there is actual contract for enhancement, which cannot 


ordinarily take place where there Is a Sona fide dispute, that is, 


a serious claim honestly made on the one hand and honestly repudl- 
ated on the other as tothe rent payable. Such dispute may Бе the 
result of a controversy as to the area of the land, or, the rate at which 
it is held, or both these elements. This, we, think, is a reasonable 
construction of section 39 of the Bengal Tenancy Act, and, as it has 
been uniformly adopted ever since 1891, we are not prepared at this 
distance of time to take a defferent view. We cannot also overlook 
the significant fact that although since 1891, the Bengal Tenancy Act 
has been repeatedly amended, section 29 hag not been so altered as to 
negative the decisions mentioned. We must accordingly upheld the 
decision of the Special Judge that the Kadw/ya/in this case is- not 
invalidated by section 39 of the Bengal Tenancy Act. : 
One further question must be examined, namely, what їз 
the effect of section 109 B, which was inserled in the Bengal 
Tenancy Act by Act 1 of 1907 B. C. and did not consequently 
require consideration, In the decision ^ mentioned. Section 
тод B deals with the question of the authority of the Revenue 
Officer to give effect to agreements or compromises, Sub-section 
(1) provides that in framing a record of rights and in deciding disputes 
under Chap. X, the Revenue Officer shall give effect to any lawful 
agreement or compromise made on entered into by any landlord and 
his tenant; but he shall not give effect to any agreement or com- 
promise the terms, of which if they were embodied in a contract 


D 
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could not be enforced under the Act. This sub-section clearly con- 
templates, in the first place, a dispute, and, in the second place, a law- 
ful agreement or compromise in settlement of such dispute. When 
an agreement or compromise has been reached under these circums- 
tances, the Settlement Officer may give effect to it; but he is debarred 
from giving effect to it, if it is of a certain description. Sub-section (2) 
then provides that where any agreement or compromise has been 
made for the purpose of settling a dispute as to the rent payable, the 
Revenue officer shall, in order to ascertain whether the effect of such 
agreement or compromise would be to enhance the rent in а manner or 
to an extent not allowed by section 29 In the case of a contract, record 
evidence as to the rent which was legally payable immediately before 
the period in respect of which the dispute arose. This enquiry is 
obviously contemplated in a case where the agreement or compromise 
has been made for the purpose of settling a dispute, namely, a dispute 
which the Revenue Officer would be called upon to decide on the 
merits but for the agreement or compromise. Section 109B clearly 
does not apply to a case of the description now before us, where the 
contract between the parties was made in 1893, that is, 15 years 
before the settlement proceedings. Consequently section 109 B is 
of no avail to the defendants, 

The result is thatthe decree of the Special Judge is affirmed and 
this appeal dismissed with costs. We assess the hearing fee at 
one gold шоһш. 


lt is conceded that this judgment will govern и. .— =ррммь 
vir, 370, 559, 565, 581, 590, 597, 602, 603, and 657 of 1910. 


-These appeals, also, are dismissed with costs, one gold mohur in 


each case. 
A. T. M. 


Appeals dismissed. 
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If A, B and C conspire to make or have in possession or under control an 
explosive substance within the meaning of the Explosive Substances Act, and, 
i£ in pursuance of*such conspiracy, A makes or has in his possession or under 
his control ап explosive substance, they may, if the Court thinks fit, be charged 
and tried together under section 120B of the Penal Code and section 4 (5) of 
the Explosive Substances Act. 


It is open to the Court to place the co-conspirators on thelr trial separately. 


If the accused have committed an offence under section 4 (5) of the 
Explosive Substances Act, In pursuance of a criminal conspiracy, it is open to 
the Court to prosecute them for such offences irrespective cf the question of the 
ultimate design of the alleged conspiracy 


In order to justify the inference of guilt, the inculpatory facts must be 
incompatible with the innocence of the accused and incapable of explanation 
upon any other reasonable hypothesis than that of his guilt. 


R у, Hodges (1) referred to. 


In criminal cases, there can be no conviction ynless guilt is established with 
very great cleardess, This presumption of innocence signifies no more than 
this that if the commission of a crime is directly in issue In any proceeding, 
it must be proved beyond reasonable doubt ; in other words, “the who‘e doctrine 
when drawn out is frst, that a rule of procedure and of legal reasoning, 5resw- 
mitur pro reo, that is, neganti, so that guilt must displace all reasonable doubt.” 


In а charge of conspiracy, general evidence of the existence of the conspi- 
racy may first be given, before particular facts are proved to show that one or 
more of the defendants took part in it. 


R, v. Sydney (2), Queen Caroline's case (3), R. v. Hunt (4),-R. v, Frost (5), 
R. v. Sheilard (6), R. v. Desmond (7) and R. v. Deasy (8) referred to. 


According to law administered in England, facts similar to but not part of the 
same transaction as the main fact, are not, in general, admissible to prove either 
the occurrence of the main fact or the identity of its author. But evidence of 
Similar facts, although їп general, Inadmissible to prove the main fact or the 
connection of the parties therewith, 1з receivable, after evidence aliwnde on 
these points has been given, to show the state of mind of the parties with regard 
to such fact; in other words, evidence of similar facts may be recelved to prove 
a party's knowledge of the nature of the main fact or transaction, or his intent 
' with respect thereto. In general, whenever it is necessary to rebut, even by 
anticipation, the defence of accident, mistake or other innocent condition of 
mind, evidence that the defendant has been concerned in a systematic course of 


(1) (1838) 2 Lewin С C. 227, (ч) (1683) 9 St. Tr, 817 (841). 
(3) (1820) a Brod. and Bin. 284, 502, 310; 1 St, Tr. М. S. 1348. 
(4) (1820) 3 B & Ald. 566. 
(5) (1839) 9 C. & Р 120, 475; 4 St. Tr. N. S. 84. 
(6) (1840) 9 C. & P. 277. (7) (1868) 11 Cox 146, 
(8) (1883) 15 Сох 334. . 
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conduct of the same specific kind as that in question may be given. To admit 
evidence under this head, however. the other acts tendered must be of the same 
specific kind as that in question and not of a different character, and the acts 
tendered must also have been proximate in point of time to that In question. 


The word ‘unlawfully’ in section 4 of the Explosive Substances Act signi- 
fles “not for а lawful object” and the term ‘maliciously,’ ' Шары апа 
without justification or excuse or clalm of right.’ 


The 'explosive substance' mentioned in section 4 (b) of the Explosive 
Substances Act need not be such as to enable a person by means thereof alone, 
without the aid of other substances, to cause danger to life or injury to 
property. " | 

The term ‘explosive substance’ as used in section 4 (5) of the Explosive 
Substances Act Includes any part of any apparatus, machine or implement 
intended to be used or adopted for causing or alding In causing any explosive 
substance, 


It Is the duty of the prosecution, not so much to secure a conviction as to 
place all the available evidence In the case falrly and fully before the tribunal 
by which alone the guilt or Innocence of the accused is to be determined. ~ 


Ram Ranjan Ray v, King-Emperor (1) referred to. 


The proof of the case against the prisoner depends for its support, not upon 
the absence or want of any explanation on the part of the prisoner himself, but 
проп the positive affirmative evidence of his guilt that is given by the Crown, 
If there is a certain appearance made out against a party, if he Is Involved by 
the evidence In a state of considerable suspicion, he is called upon for his own 
sake and his own safety, to state and to bring forward the circumstances, what- 
ever they may be, which might reconcile such suspicions appearances with 
perfect innocence. ` 


R. v. Frost (a) referred to, 


While it is not necessary to prove manual possession of the explosive sub- 
stance by the accused, it must be proved that it was in his power or control; 
possession to be punishable must also be possession with knowledge and assent. 


When evidence at the disposal of the prosecution is insufficient to secure a 
conviction for the crime committed, itis inexpedient, even though It may be 
lawful, to prosecute the accused for a conspiracy the proof whereof really rests 
on the establishment of that very crime. 


R. v. Boulton (3) and Emperor ү. Noni Gopal (4) referred to 


(1) (1914) 19 C. W. N. 38. (2) (1839) 4 St. Tr. N. 5. 85 (443); 9 C. & P. 
` 129; Moody C С, 140. 
(з) (1871) та Сох 87 (92). (4) (1911) 15 C. W. N. 593 (606); I. L-R 38 
Calc. 559. 


+ 


Vor. ХХІ] HIÓH COURT. 
`- Evidence should not be taken to prove the dishonourable purpose for which 
the false name was assumed, a purpose no way connected with the conspiracy 


charged against him, 
A man’s guilt is to be established by proof of the facts and not bv proof 
of his character, Such evidence might creato a prejudice but not lead a step 


towards substantiation of guilt. 


The accused are entitled, in cross-examínation, to elicit facts in support of 
their defence from the prosecution witnesses, though the facts thus elicited 
have no relation to the facts to which the witnesses testified In their examina- 
tlon-in-chief. In the course of crots-examination of this character, the defence 
are entitled to ask leading questions. . The Court may permit the prosecution 
to cross-examine the witness, even though he was originally called by them, 
with regard to the matters elicited by the defence 


Witnesses for the Crown in crimina! prosecutions undertaken by the Govern- 


ment are privileged from disclosing the channel through which they have 


received or communicated 


R. v. Watson (1), R. v. Richardson (a), A. С. v. Briant (3) and Marks 
v. Beyfus (4) referred to ў 


But в detective cannot refuse on grounds of public policy to answer a qües- 
tion as to where he was secreted. 
Webb v. Caicklowe (5) referred to, 


A written statement accepted from the accused does not take the place of 
evidence nor of such examination of the accused as is contemplated by the 


Code. 
Appeals by five accused, by the Crown and Revision by Crown. 
The material facts and arguments appear from the judgment, 
Meurs. 5. К. Sen and Р. Banerjee, Labus Manmatha Nath 
Mookerjee and Birendra Kumar De for the Appellant in Appeal 
No. 587. І 
Мешти. С. R. Рат and. S. С..Коу, Babus Kshitish Chóndra 
Neogy and Prokash Chandra Masumdar for the Appellant in Appeal 
No. 588. | 4 
- Mr. S. K. Sen, Babus Manmatha Nath Mookerjee, Baudeb 
Chandra Roy and Asiranjan Chatterjee for the Appellant in Appeal 
No. 589. 


(1) (1817) 32 St. Tr. 1 (100). a) (.863) 3 Fos & Fià. 693. 
(3) (1845) 15 М. & W. 169; 71 R R. 610. 
(4) (1890) a5 Q. B. D. 494. (5) (1886) 3 Times L. К. 159. 
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Massrs. Bagram, S. К. Sen and H. К, Ghose, Babus Sasathar 
Roy, Kshitish Chandra Могу and Bhudeb Chandra | Roy for the 
Appellant in Appeal No. 590. f 

Messrs: K. В. Duti and N. Sen and Babu Probodh Каме Das 
for the Appellant In Appeal No. ,598. 

Meurs, Pugh and М. бима, Babus Hemendra Nath Miira and 
Nerode Chandra Chatterjee for the Crown in Appeals Nos. 587, 588, 
589, 590 and 598. ; 

Messrs. Pugh and №. Gupia, Babus Hemendra Nath Mitra and 
erode Chandra Chattersee for the Appellant in Appeal No. 4. 


Messrs. Bagram and S. К. Sen, Babus Kshitish Chandra Neoyy, . 


Birendra Kumar De апі Hem Chandra Mazumdar for the Accused 
Opposite Party in Appeal No. 4. i 
Messrs. Pugh and №. Gup/a, Babus Hemendra Nath Mitra and 
Nerode Chandra Chatterjee forthe Crown in Criminal Revision 
No. 1293. 
Babu Азігамјан Chatierjes for the Accused Sarada Charan Guha 
in Criminal Revislon No. 1293. 


The judgment of the Court was delivered by 


Mookerjee J.= On the 21st November, 1913, during the early 
hours of the morning, in execution of a warrant issued by the Deputy 
Commissioner of Sylhet, a search was made of a room, rented and oc- 
cupied by one Sasankasekhar Hazra, alias Amritalal Hazra,a96-1, Up- 
per Circular Road in the eastern suburbs of Calcutta. The search war- 
rant authorised the Commisioner cf police to search the premises for 
explosives, letters, and documents in connection with a bomb out- 
rage committed at Moulavi Bazar on the 27th March, 1913. At the 
search, the police arrested Sasankasekhar Hazra as also three other 
persons, Dines Chandra Das Gupta, Chandrasekhar De and Sarada 


Charan Guha whe were found asleep inside the room. The police , 


found in the room various articles and papers, and, amongst 
others, а tobacco-tin fitted with three iron discs (two inside and 
one outside) and four iron clamps, another tin of similar size, 
four clamps made to fit the second tin, and other discs and 
clamps, finished and unfinished. According to the prosecution, 
these articles were made for use as Ше envelope or shell of a lethal 
bomb. Оп the 23rd November, J. N. Ghose the police officer ts 
whom the warrant has been endorsed for exetulion, gave the first 


5 
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information, in which it was alleged that the four persons arrested 
had cothmitied offences under sections 4 апі 5 of the Explosive Subs- 
tances Act 1908., On the 26th November, the District Magistrate 
transferred the case for disposal to Mr. Veitch. On the 6th 
December, one Kalipada Ghose, alias Upendralal Rai Chaudhuri, 
was arrested in College Street with ten copies of a seditious leaflet 
called Liberty leaflet, of which, two were on pink paper and the other 
eight on white paper. On the 26th January, 1914, one Khagendra- 
nath Chaudhuri, alias Sures Chandra Chaundurl, was arrested‘in a 
house at Baranagore in the northern Suburbs of Calcutta. Meanwhile, 
search warrants had been executed in various places and information 
gathered as to the antecedents of the persons in custody. The оп- 
ginal proceedings, commenced оп the 23rd November, were 
then withdrawn by the Public Prosecutor under section 464, Criminal 
Procedare Code, and the four persons arrested on the 21st Novem- 
ber were discharged on the igth January, 1914. At the same time, 


a fresh complaint was made in which Sasanka, Dines, Sarada, _ 


Chandrasekhar, Kalipada, and Khagen, along with one Hiranmoy 
Banerji, who had been, inthe interval, arrested at Benares 

were charged under sections 4, 5 and 6 of the Explosive 
Substances Act as also under section 120B of the Indian Penal Code. 
The consent of the Local Government required by section 7 of the 
Explosive Substances Act, 1908, was also duly obtained. The 
Magistrate held that the case against Hiranmoy Banerji had not been 
established and discharged him. The other six accused were com- 
mitted to take their trial in the Court of Session. The first charge 
against them was to the effect that Sasanka, Dines, Sarada and Ohan- 
drasekhar, on or about the sist November, 1913, at 296-1, Upper 
Circular Road, had in their possession or under their control explo- 
sive substances, to wit, exhibits I, V, VJ, VII and other exhibits, all 
materials for the creation of bombs, with intent by means thereof to 
endanger life, and had thereby committed an offence punishable 
under section 4 (6) of the Explosive Substances Act, 1908. The 
second charge was to the effect that Sasanka, Dines, Sarada, Chandra- 
sekhar, Kalipada, and Khagendra, between March, 1911, and arst 
November 1913, at 296-1, Upper Circuiar Road and other places in 
British India, had conspired, with one another and other persons, to 
wit, Biroja, Satischandra Chakrabarti, Bhupendranath Sen, Praphulla 
1anjan Gupta, Jogeschandra Roy, Nirmal Kanta Roy, and other per- 
sons, to make and keep explosive substances, with intent by means 
thereof to endanger life or enable other personsto endanger life, an 
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offence punishable under section 4 (&) of the Explosive Substances 
Act, 1908, and had thereby committed an offence punishable under 
section 120B of the Indian Penal Code. The Sessions Judge, after 
an elaborate trial with the aid of Assessors, with whose opinions he 
disagreed, except in the case of Khagendra, came to the conclusion 
that Sasanka, Dines, Sarada and Ohandrasekhar were guilty under 
section 4 of Act VI of 1908, and that Sasanka, Kalipada, Dines, 
Sarada and Chandrasekhar were guilty under section 120B, Indian 
Penal Code, Under section 4 of Act VI of 1908,he sentenced Sasanka 
to transportation for fifteen years, and each of the other three, Dines, 
Sarada and Chandrasekhar, to transportation for ten years. Under sec- 
tion 120B, Indian Penal Code he sentenced Sasanka, Kalipada, Dines, 
Sarada and Chandrasekhar, each to transportation for ten years. He fur- 
ther directed the sentences under the two sections to run concurrently. 
As regards Khagendra he accepted the opinions of the Assessors 
and acquitted him, Against the order of the Sessions judge, 
five appeals have been preferred, one by each of the accused 
persons who has been convicted, Another appeal has been 


. preferred by the Crown against the acquittal of Khagendra. A Rule 


has also been obtained by the Crown for enhancement of the 
sentences upon the five accused who have been convicted by the 
Sessions Judge. The appeals and the Rule have been exhaus- 
tively argued in this Court during 32 days, and the questions of law 
and fact which arise therein have been discussed from every con- 
ceivable point of view. Since the close of the arguments, we have 
again minutely scrutinised the papers оп the record, and we now 
proceed to record our decision. 

` On behalf of the five accused who have been convicted, the order 


of the sessions Judge has been assailed as contrary to law and to 
the evidence on the record. We shall first examine the grounds 


upon which the legality of the trial has been called in question. 
But before we do so. it is necessary to set out the relevant portions 
of the sections under which the accused bave been convicted. 


Bection 4 (b) of the Explosive Substances Act, 1908, is in these 
terms :— _ y 

Any person who unlawfully and maliciously, makes, or has in His 
possession or under his control, any explosive substance with intent 
by means thereof to endanger life, or cause serious Injury to pro- 
perty in British India, or to enable any other person by means 
thereof to endanger life or cause serious Injury to property In British 
India, shall, whether any explosion does or does not take place dnd 
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whether any injury to person or property has been actually caused 
cr not, be punished with transportation fora term which may extend 
to twenty years, tb which fine may be added,or with imprisonment for 


a term which may extend to seven years, to which fine may be added. ` 


Section 120A, which was introduced into the Indian Penal Code 
by Act VIII of 1913, is in these terms :— 

When two or more persons agree to do or cause to be done, (1) 
an illegal act, or (2) an act, which is not illegal, by illegal means, 
such an agreement Is designated a criminal conspiracy : 

Provided that no agreement except an agreement to commit an 
offence shall amount to a criminal conspiracy, unless some act, be- 
sides the agreement, із done by one or more partles to such agree- 
ment in pursuance thereof. 

Explanation :—1t із immaterial whether the illegal act is the ulti- 
mate object of such agreement or is merely incidental to that object. 

Section 120B provides the punishment for criminal conspiracy. 

In the first place, it has been argued on behalf of the accused, 
that the charge under section 4 (b) of Act VI of 1908 is materially 
defective, inasmuch as it omits to state, firat, that the accused were 
in possession of explosive substances or had them under their 
control, “ unlawfully and maliciously ”, and secondly, that it was 
the intent of the accused to enganger life in “ British India ". In 
our opinion, the defects in this charge have not vitiated the trial and 


conviction, and that the case is covered by section 225 and by clause. 


(а) of section 537, Criminal Procedure Code. It is worthy of note 
that the objection was not taken before the Sessions Judge, and re, 
gard must be had to this circumstance to determine whether the 
omissions mentioned have in fact occasioned a failure of justice. 
An accused is entitled to know with certalnty and accuracy the 
exact value. of the charge brought agtinst him, for unless he has 
this knowledge, he may be seriously prejudiced in his defence. 
In the present case, the law and the section of the law against 
which the offence is alleged to have been committed, were 
specifically mentioned in the charge, as required by clause (4) of 
section 221, Criminal Procedure Oode у and under OClanse 
(5), the fact that the charge was made was equivalent to a 
statement that every legal condition required by law to constitute 
the offence charged was fulfilled in the particular case. The accused 
fully understood the nature of the offence with which they _ Were 
charged and had clearly not been prejudiced by the omissions. The 
view we take is in accord with that adopted in 2° у. Munslow (0 
(1) (1895) 1 Q B. 758 
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Crimrnat. where Lord Russell C. J. observed that it would be a deplorable, 

19 a if not an absurd state of the law if such an omission could not be 
Amritalal Нака cured by verdict. The first objection must consequently be overruled. 
King-Emperor. In the second place, it has been ccntended that the charge under. 
кыш, section 120B, Indian Penal Code, is bad, because it does not specify 
Mookerjet, Y. Һе explosive substance which, it is alleged, the accused bad conspired 
"UE Hg with one another and with other persons to make and keep. The sub- 
stance of the argument is that to make and keep explosive substances 
generally із not an offence, which, it is contended, means, according 
to section 4, Cl ause (2) of the Criminal Procedure Code, “ an act or 
omission made punishable byany law fcr the time being in force, and, 
` according to the second puragraph of-section 40, Indian Penal Code, 
denotes “ a thing punishable under that Code or under any special 
or local law " as defined in sections 41 and 4z. Reference has also 

been made to section 10 of. the Indian Evidence Act, where. Ње [7 
expression is used, two or more persons have conspired together 
to “commit an offence or ая actionable wrong.” Reliance has 
been placed in support of the contention of the accused on’ the 

‘decisions in R.v. Biers (1), R. v. Parker (2), O'Connell v. R.(3), ~ 
R. y. Mason (4), Ё. v. Mackensie (5). Stress has also been laid upon 
the cases of Behari v. Queen (6) and Poresh v. Emperor (7. We 
are unable to accept as well-founded the contenticn of the "accused 
that where the illegal act, charged under section 1208, is the unlaw- 
ful and malicious possession of explosive substances within the 
* meaning of section 4 of the Explosive Substances Act, 1908, it is 
essential to speolfy in the charge the explosive substance which the 
accused have conspired to have In their possession or under their 
^ control. It is indisputable that a person may he guilty of criminal 
У conspiracy, even thongh Ше Illegal act which һе has agrecd to do or 
' caused to be done, bas not been done. As was observed by Cleasby 
B. in R. v. Hitet (8), conspiracy differs from other charges in this 
respect, that In other charges the intention todo a criminal act is 
not a crime of itself, until something is done amounting to the doing 
or attempting to do some aot, to carry out that Intention; conspiracy, | 

on the other hand, consists simply in the agreement or confederacy, 
to do some act, no matter whether it is done or not. We very often 
get facts sufficient to establish the guilt of parties to a conspiracy 


p (1834) 1 А & E. 327. 


а) (1 р (3):1 11 CI. & Е. 

o Tl ite eros 1 Leach 487, a Bast О С) n r35: 

o B 519, 17 Cox. 542. (9) (1 1. І. R. 11 Calc, тоб, 
cen б). > 295; 2 C. L. J. 516, 


(1875) 13 ae 
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other than acts which have been done in pursuance of it, Baron 
Cleasby then gives an example: “there may be a conspiracy to 
set fire to Londqn at different places at once, and that ‘conspiracy 
may be fully proved, though no part of London has in fact been 
set on-fire, jnasmuch as the crime of conspiracy consists’ only in 
the agreement or confederacy to do an illegal act by legal- means or 
а legal act by illegal means": Quinn v. Leathem (1). Reference 
may also be made to the decision in A. v. Mosi (2), where it was 
ruled that the accused who had published an iuflamatory article In a 
newspaper not addressed to any individual in which he recommend- 


ed the murder not of any specified individual but of crowned or ' 


uncrowned. heads of States from Constantinople to" Washington, 
was guilty of misdemeanour under section 4 of a4 and 25 Vict. 
c. тоо. ‘If the contention of the accused in the case Беѓоге us 
were well-founded, there could be no prosecution for a conspiracy 
to commit murders or dacolties till a murder or a* dacoity had been 
actually committed in pursuance of the conspiracy, though it might 
be conclusively proved that the conspiracy bad been-formed, even 
before a single overt act was done The gist of the offence is -in 
the conspiracy or agreement, and if the offence goes no further, 
it- may not be possible to say what murders or dacolties ib is 
preposed to commit, or, in a case such as that before us, what 
particular explosives the accused intend to obtain [See Russel on 
Crimes, 1909, Vol. I. ср. 187, footnote (g)]. The decisions to 
which our attentlon bas been drawn do not assist the contention 
of the-accused. In A. v. Biere (3) the objection to the indictment 
waa upheld on the ground that it misrecited an Act of "Parliament 
(з Hawkins P. C. BK. П Chap. XXV Section 104). А. v. Mason (4), 


is an authority for~ the ‘proposition that an indictment for obtaining ` 


property by а false: pretence must not only expressly’ allége 
that the pretence was false but also get out the false pretence 
sufficiently: R.-v. баш (5), ЖК. у, Henshaw (6). -But it 
is worthy of note that altfough an indictment, which omits 
to set out the particular false pretence alleged is held bad, where 
the objection is taken before verdict,-if' no such objection is taken 
and there is a verdict of guilty on such an indictment, the- defect із 
deemed cured by verdict: R. v. Goldsmith (7); Heymann v. К. (8). 


G) (1901) A. C. 495 (529). (a) (1881) 7 Q.B. D. 244; 14 Cox 583. 
(3) (1834) I. A. & E. 327. (4) (1788) a T. R. 581. ` 

(5) (1855) Dears CTC. 459. (бу (1864) Le and Ca. 444." ~ 

(7) (1873) L. R. 3C, C R. 74. (8) (1873) L. К. 8 Q. B. 102, 
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It is further well-settled that it is not necessary to set out the false 
pretences in an indictment for a conspiracy to obtain goods by false 
pretences or for receiving goods obtained by false pretences ; in 
other words, that the indictment in all cases of conapiracy must in 
the first place charge the conspiracy, but that in stating the object 
of the conspiracy the same degree of certainty is not required as in 
an indictment for the offence conspired to be committed, [AR. v. 
Gill (1); ‘R. v. Kenriok (3) ; R. v. Blake (3); Sydserff v. R. (4); 
R. v. Gomperis, (5); Aspinall v. R. (6); Taylor v. R. (7)]. 
K, у. Parker (8) is an authority only for the proposition that 
where the indictment charged the accused with conspiracy to obtain 
by false pretences divers goods and merchandise, the prosecutor 
was bound to state whose goods and merchandise were, as other- 
wise he might make an indefinite stutement and lie in wait for 
whatever might come out in the evidence. In O'Connell v. R, (9), 
Tindal C. J. observed (то) as follows :—' the crime of conspiracy 
is complete, if two or more than two should agree to do an illegal 
thing, that ig, to effect something in itself unlawful, or to effect by 
unlawful means something which in itself may be indifferent or: 
even lawful. It has accordingly been always held to be the law 
that the gist of the offence of conspiracy is the bare engagement 
and assocíation to break the law, whether any act be done in persu- 
ance thereof by the conspirators or not" The Lord Chief Justice 
then proceeded to atate (11), with reference to two of the counts to 
which exception had been taken that in the opinion of the Judges 
those counts did not state the illegal purpose and design of the 
agreement entered into between the defendants, with such proper 
and sufficlent certainty, as to lead to the necessary conclusion that 
it was an agreement to do ап actin violation of the law. The act 
imputed to the defendants was ‘intimidation ", and with reference 
thereto, the Lord Chief fustice observed that as the word was not a 
technical term, not vocabulum artis, having a necessary meaning- 
ina bad sense, it wag essential to make clear from the context 
what species of fear was intended or upon whom such fear was 


(1) (1818) a B. & Ald. 204. (2) (1843) 5 Q. B. 49. 

(3) (1844) 6 Q. Н. 126; 13 L. J. M. C. 131; 8 Jur. 145, 666. 

(4) (1847) 11 Q, B 245; 12 Jur, 418. 

(5) (1845) 9 Q. B. 824; a Cox 145; 16 L. J. Q. B. 121; 11 Jur, 204. 

(6) (1876) 2 Q. B. D. 48 (бо). (7) (1895) г Q. B. 25. 

(8) (1842) 3 Q. B aga. 

(9) (1844) 11 CL & F. 155; 1 Cox 413; § St Tr. N.S, 1; 9 Jur. 25; 
7 Ir. L. К, 261. 


(то) (1844) 11 CI & F 233. (11) (1844) 11 CI. & F. 235. 
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intended to operate. This view was confirmed by the House of 
Lords. Lord Campbell observed that the counts of the indictment 
which stated generally conspiracies to effect changes in the Govern- 
ment and repeal of the legislative union by intimidation and display 
of physical force, were bad, because they gave the defendants no 
information of the specific offences which they had to answer. Їп 
R. v. Mackemsie (1), where a person was prosecuted under 
section 7, 38 and 39 Vict. Chap. 6, for intimidating another 
person with a view to compel him to abstain from doing an act 
which that other person had a legal rightto do, it was held that the 
conviction was bad, as the summons did not set out the particular 
acts alleged to be illegal. The cases reviewed are cleatly distin- 
guishable and do not support the contention that when the illegal 
act contemplated by section 120A, Indian Penal Code, is the posses- 
sion of explosive substances under section 4(b) of the Explosive 
Substances Áct,'r9o8, it is essential to specify in the charge the 


` particular substance which the accused have conspired to make or 


have in their possession or under their control. There is, further, 
plainly no analogy between the case before us and the class of cases 


of which Behari v. Queen (3), and Poresh v. Emperor (3), may be. 


taken as the types, where it has beén ruled that the charge in в 
prosecutlon for unlawful assembly must specify the common object. 
We are clearly of opinion that the conspiracy charge is not open to 
objection on the ground that it does not specify the explosive subs- 
tances for tbe preparation or possession  whereof the alleged 
conspiracy was formed. We observe, however, that the charge 
does not follow the language of section 4(b) of Act VI of 1908, 
and uses the expression “make and keep” explosive substances, 
while it omits the expression ^ unlawfully and maliciously” and 
“British India.” It is a wholesome rule that the Court should 
adhere to the language of the statute, as far as practicable, when a 
charge is drawn up; nothing is gained by a paraphrase, while oppor- 
tunity is afforded to the acoused to take exception to the form of 
the charge. We hold accordingly that there is no force In the 
second contention, which must accordingly be overruled. 

It has been argued, in the third place, that the conspiracy charge 
under section 120B., Indian Penal Code is bad, inasmuch as it 
assigns awrong date for the commencement of the period during 
which the conspiracy charged against the accused lasted. The 
charge specified the period as Contained between March 1911 and 


(1) (1892) a Q. B. 519; 17 Cox 42. (2) (1881) L L. R. 1t Calc, 106 
(3) (1905) I. L, К. 33 Calc, 395; a C. L. J. 516. 
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the 21st November 1913. Itis pointed out that sections 120A and | 


120B did not find a place in the Indian Penal Code before the: 37th 


March 1913, when Act VIII of 1913 became law. Yt is obvious that 


the period should have been restricted between the dates 27th March 
апа arst November 1913, Under section 222 (1) Criminal Pro- 
cedure Codé, particulars as to the time of the alleged offence were 


"necessary, and the prosecution should have been careful in this 


respect. No objection to the charge on this ground was, . however, 
taken at the trial till a very late stage of the proceedings, in fact, 
only in the course of the. final arguments, and the. error cannot be 
deemed to have affected the legality of the trial No doubt, the 
accused cannot be convicted, unless the prosecution establishes that 


the accused were members of the conspiracy after the 37th March 2 


1913, but this involves .an investigation of the merits of the cgse. 


The third ground thus turns outto be unsubstantial and must be-over- 
ruled. - : 
In the fourth place, the legality of the trial has been questioned 


on the ground.of misjoinder of charges. The substance of the | 


argument is that while four of the accused persons are charged with 
an offence under section 4b) of Act VI of 1908, all the six 
accused are charged with conspiracy under section 120 -B, 
Indian Penal Code, and it is contended that a joint trial of all 
these persons for the two offences charged is illegal, on the authority 
of the decision of the Judicial Committee in Swbramania v. R, (1). 
Tt cannot be disputed that if misjoinder of charges is established, the 
trial must be deemed illegal, because held contrary to an express 
provision of the law relating to the mode of trial. The real question 
In controversy is, whether there hes been a misjolnder of charges 
in the case before us. On behalf of the accused, it has been 
contended that the ваше individual cannot be simultaneously 


charged with an offence as also with conspiracy Tò commit that ` 


offence, and much less can he be Шей jointly with other persons 
alleged to be his co-conspirators. In support of this view, reliance 
has been placed upon Xing Emperor v. Tirumal (2), This decision 


is, ho wever, of no real asalstance to the accused ; it is an authority: 


only for the proposition that а man cannot be cumulatively charged 
with the commission of an offence as also of abetment by conspiracy 
or otherwise of the very same offence ; it is besides, a decision given 
before section 120 B, Indian Репа! Code, was enacted. In our opi- 
nion, the legality of the trial in the present case must be determined 


(1) (1901) L. В. 38 1. А. 257; 11. K a5 Mad. 61. 
(а) (1901) L L. К. 24 Mad. 523 (547). 
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with reference to the language of section 239 of the Criminal Procedure 
Code, which, so far as it is relevant to the question -before us, is in 
these terms: when more persons than one are accused of different 
offenoes committed in the- same transaction, they may be charged 
or tried together or separately аз the Court thinks fit, No useful 
purpose would be served by an elaborate-examination of the judicial 
decision in which the expression “ same transaction *.һаѕ been 
interpreted, although reference has been: made at the ber to many 
of the recent cases on the point: Queen Empress v. Fakirapa (1) ; 
Emperor ү. Sherufalli (2); Emperor v. Yethalal (3); Emperor v. 
Dalle Hanmant (4); Emperor ү. Hari Raut (5); Emperor v. 
Ganesh Narayan (6); Nga Tha v. Emperor (7); Ishar Das v. 
Emperor (8); Emperor v. Ghulam (9); Pulin Bekary v. 
Emperor (10); and Choragudi v. Emperor (11). It is not possible 
to frame a comprehensive formula of universal application to 
determine whether two or more acts co nstitute the same transaction ; 
but circumstances which must bear оп the determination of the 
question in an iàdividual case may be easily indicated ; they are, 
proximity of time, unity or proximity of place, continuity of action 


‘and community of purpose or design. To take one iullustration : 
‘A. and B. conspire to cheat X ; in persuance of that conspiracy 


and in fulfilment of its object, A cheats X on a specific occasion. 
The position may clearly be maintained that the two different 


: offences of conspiracy to cheat committed by А and В and the 


offence of cheating committed by A alone, have been committed 
in the same transaction. This view 1s in accord with that adopted 
in two recent decisions of this Court, from which we see no reason 
to dissent in this respect: Legal Remembrancer v. Monmohan 
Ray (12) and Harsha Nath Chatterjee and others ч. Emperor (13). 
We hold accordingly that if A. Band C conspire to make or have in 
possession or under control an explosive substance within the 
шеашп о the Explosive Substances Act, and ії in pursuance of 
such conspiracy, A makes or has in his possession or under hls 
control an explosive substance, they may, if hs C ourt thinks fit, 


(1) (1890) I. L. К. 15 Bom. 491. (а) (1902) I. L. R.27 Bom. 135. 
(3) (1905) I. L. R. ag Bom. 449. (4) (1505) 1.1. R. зо Bom, 49. 
(s) (1906) 4 Cr. L. J. 420, 

(6) (1912) 14 Bom. L. К. 972; 13 Cr. L. J. 833. 

(7): (1912) 13 Cr. L. J, 485. (8) 6908) 8 Cr. Т. ]. 75. 

(9)' (1908) 8 Cr. L. ]. 191. (10) (1912) 15 C. L. ]: 517 (x82). 
(11) (1910) LL R. 33 Mad. 502. (12) (1914) at C. L. J. 195. 

' (13) Ggr4) ar C. L, J, зот, p . 
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be charged and tried together under section 120 B., Indian Penal 


Code and section 4 (b) of Act VI of 1908. The fourth ground must - 


acoordingly be overruled as unsustalnable. 


The fifth ground on which the legality of the trial is questioned, 
is that persons who are alleged to be conspirators in the charge 
have not been prosecuted, although their names and addresses 
were known to the prosecution. Reference has, in this connecti n, 
been made to Emperor v. Lalit Mohan (1), where it was ruled 
by Jenkins C. J. that in a conspiracy case the accused can be 
charged with conspiracy with persons unknown, but that if they are 
charged with conspiracy with persons known, then such. persons 
must be named in the charge. It is not necessary for our ‘present 
purpose to determine, whether the rule во stated is not too widely 
formulated; but it may be observed that а different view has some- 
times been maintained. Thus, in Stoddart v. №. (2), the legality 
of a conviction for conspiracy was questioned on the ground that 
though the prosecution knew that one Klinge was an alleged 
conspirator, he was not named іп the indictment. In support of 
this objection, reliance was placed on R. v. Walker (3), R. v. 
Thompson (4), and. R, v. Robinson (5), but it was overruled by the 
Court of criminal appeal. That judicial opinion on the point 
has not been quite uniform i8 obvious from an examination of the 
cases mentioned, as also R. у, Deakin (6), R. v. Campbell (7), R. v. 
Stroud (8), R. v. Caspar (9), R.v. Bush (to), R. v. Esdaile (11) ; 
2 East, Pleas of the Crown 651, 781; 1 Chitty on Criminal Law, 
213; Russell on Crimes, (1909) 186, 187, 1292, 1478. The 
question has also been the subject of elaborate discussion in the 
Courts of the United States, In People v. Mather (12), the charge 
of the indictment was of a conspiracy to abduct William Morgan, 
who was supposed to have revealed the secrets of the Masonic 
fraternity. The indictment was of Mather alone and the charge of 
the indictment was that Mather with “other persons unknown” 


had conspired etc., although it was a fact that many of the other. 


persons were well-known. The Court held, on the authority of 


(1) (1911) I. L. R. 38 Cale, 559; 15 C. W. М. 593. 
(2) (1909) а Cr. Ap. К, 217, 224, 237; 25 Times L. R, 612. 
(3) (1812) 3 Camp. 264. — . (4) (1851) 16 Q. B. 83. 
(5) (1817) Holt 595. (6) (1800) а Leach. 862; а East Р. C. 653. 
. (7) (1843) 1 C. & K. 82 (8) (1842) I, C. & К. 187; a Moody 270. 
(9) (1839) a Moody 101; 9 C. & P. s89 (10) (1818) R. & R. 372. 
(11) (1858) 1 F & F 213. . 
(ta) (1830) 4 Wendell, N. Y. a29; 21 Am. Dec. 152. 


` 
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R.v. Herne (1), mentioned in the case of R. у. Kisnersley and 
Moore (з), and Anon (3), that the indictment against Mather 
alone was good; there was a conviction and a new trial ‘was 
denied. Marcy J. observed: “In a charge of conspiracy, it seems 
no more necessary to specify the names of the defendant's co- 
adjutors than їп an indictment for an assault and battery to name 
others besides the accused who were concerned In the trespass ”. 
Тһе view thus taken in People vs. Masher (4), was approved in 
People v. Richards (5), and United States у. Miller (6). Let 
us assume, however, that the strict rule formulated in Emperor 
v. Һай Mohan (7), is well-founded on principle and Is supported 
by balance of authoritles ; that rule is clearly of no assistance to. the 
accused in this case. That decision does not show that if all the 
known co-conspirators named in the charge are not placed on thelr 
trial, the trial of some without the others is vitiated. Itis, indeed, 
open to the Court to place the co-conspirators on their trial sepa- 


rately: R. v. Kinnersley and Moore(a); R. v. Oxford (8); R.v. 


Nichols (9); R. v. Ahearme (10); People ч. Richards (5), U. S. v. 
Miller {6), Russell on Crimes, (1909) 149, 180; 3 Chitty on 
Criminal Law, 1141; Bishop on New Criminal Procedure Vol. 
I Sec. 464, 1022, Vol. П Sec. 225; Mc Clain on Criminal Law 
Vol. IL Sec. 981. This might, in certain circumstances, be an 
obvious advantage to the persons actually placed on trial; they 
would be at liberty, if they so desired, to call the alleged co-cons- 
pirators ав witnesses,—a course which could not possibily be adopted, 
if all the co-conspirators were tried jointly. But it has been argued 
that if persons are allowed to be named as co-conspirators in the 
charge and are yet not placed on their trial, there may be an induce- 
ment to the prosecution to mention the names of persons as co- 
conspirators indiscriminately, with а view to let in evidence under 
section 10 of the Indian Evidence Act, which would otherwise be 
inadmissible. This apprehension is, in our opinion, groundless, for 
whenever evidence is attempted to be made admissible under that 
section, the defence is entitled to insist on strict compliance with 


(1) (1709) unreported. (а) (1719) 1 Strange 193. 

(3) (1635) Cro Car. 380. А 

(4) (1850) 4 Wendell a29; 21 Аш. Dec. 158. 

(5) (1885) 67 Cal. 412; 56 Am. Rep. уаз. ` 

(6) (1878) 3 Hughes 553; 26 Fed. Cas. 1255. 

(у) (1911) I. L. R. 38 Cale, 559; 15 C. W. N. 593 

(8) (1811) 13 East 411. (9) (1742) 19 East 412n 
(то) (1852) a Ж. C. L. R 381; 6 Cox 6 
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its provisions, - namely, upon proof of reasonable ground for belief 
thatthe persons named have conspired together. We are unable 
to hold accordingly that the omission of the prosecution to proceed 
against the alleged conspirators in this case bas vitiated the trial 
of the other persons. The fifth ground, consequently fails. 


The sixth ground on which the legality of the trial has been 
assailed is that the facts disclosed, if believed, indicate that the 
accused have committed an offence punishable under sec. 131 A, 
Indian Penàl Code and should have been tried accordingly. The 
contention in substance is that the prosecution has been commenced 
under section 130 B, Indian Penal Code and section 4 (b) of Act VI 
of 1908, with a view to evade the requirements of section 196 of the 


Criminal Procedure Code, compliance wherewith, as was ruled in - 


Barindra Kumar v. Emperor (х) is imperative In prosecutions 
for offences against the State. In our opinion, there is no basis 


for this contention. No doubt, evidence has been adduced on behalf І 


of the prosecution to sbow that revolutionary literature was In pos- 
seasjon of some ofthe accused persons; no foundation, however, has 
been laid to establish that the accused had conspired to commit an 
offence  punishable under 'sectlon 121 A, Indian Penal Code. 


But even if it be assumed that the accused could have been. 


successfully prosecuted under section 321 A, it does not follow 
that it was obligatory upon the Crown to prosecute them under. that 
section. If the accused have committed an offence under section 


4 (b) of the Explosive Substances Act, 1908, in pursuance of а · 


criminal conspiracy, it is open to-the Crown’ to prosecute them for 
such offences, irrespective оГ the question of the ultimate design of 
the alleged conspiracy. ` On the other hand, the accused might 
legitimately contend that the trial should proceed strictly 6n the lines 
of the charges framed and that evidence, such as would have been 
appropriate to support a charge under section rarA, should not be 
admitted in the disguise of evidence in support of a prosecution 
under section 130 В. The sixth ground must thus be overruled as 


untenable,: We shall now proceed to examine the merits ofthe: 


case. 
The fundamental question on the merits, which has led.to pro- 


tracted discussion in this Court as in the Court below, relates to the 


true nature of Exhibits I, V, VI and VII. On behalf of the prosecu- 
tion, the view has been maintained that these Exhibits constitute 


` materials for the preparation of bombs, while, on behalf of the 


accused, the theory has been vigorously supported that these articles 
(1) (1909) I, L. R. 37 Calc, 467 ; 14 C. W. N. 1114- : 


4 
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were used by Sasanka in experiments towards the construction of a 
' cheap acetyline generator. In support of their position, the prosecu- 
Чоп have adduced in'evidence specimens of bombs, exploded and 
unexploded, for instance, the Dalhousie Square bomb, dated the and 
March 1911, the Midnapore bomb, dated the 13th December 1:912, 
the Delhi bomb thrown at the Viceroy on the 23rd December 1913, 
the Moulvi Bazar bomb, dated.the 27th March 1913, the Lahore 
bomb, dated the 17th May 1913, the Mymensingh bomb, dated the 


goth September 1913, and the Bhadreswar bomb, dated the 31st. 


December 1913. Of these, the bombs mentioned first and last 
did not explode and are practically intact, although the explosive 
substances contained therein have been removed; allthe other 
“bombs exploded and caused destruction of life. The bombs: 
which have been exhibited are obviously all of the same type, 
and there Їз expert testimony to this effect. Colonel Muspratt Williams 


says that the design of these bombs is the work of one controlling ^ 


mind—not that they had necessarily been made by one man, He 
adds that he had never met witha bo mb. of a similar construction 
before his examination of the series of bombs exhibited in this case 


Major Turner says that the serles of bombs from Dalhousie Square. 


to Bhadreswar all belong to the same family and that he had never 
before come across this kind of bomb. The system adopted appears. 
to have been to use forthe shell of the bomb, a tin of the kind in 
which tobacco, clgarettes, ог condensed milk is sold, and with it to 
use iron discs and iron clamps. Exhibit Ijs made up of a similar 
tin, simliar discs and similar clamps, Exhibits V and VI taken 
together make up another complete shell of a bomb, which consists 
of а tin case with three discsa nd four clamps. The total 
aggregates to 2 tins, 11 discs, 8 completed clamps and several others 
in various stages of preparation. The similarity of these articles to 
the ting, discs and clamps actually used in the bombs exhibited, is 
remarkable and is calculated to striket he intelligent ‘observer, with- 
out the aid of expert testimony, Two points of difference, however, 
have been emphasised on behalf of the defence. It has been argued, 
in-the first place, that whereas the discs found in the room of 
Sasanka were made of ordinary iron, the .discs used in the bombe. 
exhibited were, in some instances, at least, made of “galvanized iron. 
With reference to this circumstance, it has been contended: that 
- discs во made could not be used for the purpose of a bomb, as an 
explosion would take place ag soon as the discs came into contact 
with pigric acid. The obvious answer isthat, as іп the case of the 
bombs exhibited, these discs, before they could be used in ап actual 
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1918: , the rogm. It may also be pointed out that the inner surface- of the 
Amd] Haga tin case itself should, for safety, be protected in the same way as the 
v. discs, to avoid the formation of picrate of tin which, according to - 
King- Emperor. 


Ob Colonel Muspratt Williams, is а highly sensitive susbtance. In the 
Mookerjos, У. - second place, it has been argued, that as there isa slight difference 
in the thickness of the iron used for the discs and clamps found in 
the room and those used in some of the actual-bombs exhibited, the 
articles suspected could not have been intended for use in the con- 
struction of a bomb. There!s no force in this contention, for, as 
Major Turner says, Inspite of the fact that some of the parts are 
_ lighter, the principle remains the same. After careful examination 
| of the tin cases, discs and clamps found inthe room and a compari“ 
P son therewith of the corresponding parts of actual bombs, we have 
arrived at the same conclusion as the Sessions Judge, namély,that- $ 
these articles found in possession of Sasanka were suitable for use 
as bomb shells. This leads us to the question, whether they could 
have been intended for innocent use. .This enquiry is essential, і 
because it is an elementary rule that іп order to justify the inference 
Í of gullt, the inculpatory facts must-be incompatible with the innoc- 
' ence ofthe accused and incapable of explanation upon апу other- 
reasonable hypothesis than that of his guilt, As Alderson В says іп 
№. v. Hodge (1), to enable the jury to bring in a verdict of 
guilty, it is necessary not only that i should be a rational conviction, — 
but that it should be the only rational conviction which ths circums- 
tances would enable them to draw. What, then, is the reasonable 
hypothesis which has been offered as an explanation of the articles 
found in possession of Sasanka? The theory he puts forward for 
acceptance is that at the suggestion of one Jogendra Nath Dutt, he 
was engaged in experiments for. the manufacture of a simple and 
cheap acetyline gas lamp, which could be used ‘as а substitute for 
the native kupies, and that Exhibit I was only a part of the generator 
made by him under instruction from Jogendra Nath Dutt, to whom 
were due the details of the lamp, namely, the tin, discs, clamps and 
general construction. This theory, however, is not consistent with 
the admitted facts of the case. In.the first place, if Sasanka was still 
engaged in experiments for the construction of a cheap lamp, ‘ 
hows it that he was in possession of so many completed discs and 
clamps? In the second place, for the purpose of an experiment in 
the construction of-a lamp, it would be essential to have holes on 


x 


ч 


(1) (1838) 2 Lewin С. С. 227. 
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the side of the shells, into which a tube could be inserted for, the, 


passage of the gas generated. But no tube, no burner, no carbide— ` 


nothing except a solitary cock—yas found in the room ;- nor was 
there any hole on the side of either of the two tin cases, in which a 
tube could have been inserted. In the third place, for the purposes 
of a lamp, even at the experimental stage, a disc with a pinhole 
through which water could pass slowly from one of the chambers 
to the other, where the carbide would be kept, would be essential, 
but none such was found. On the other hand, serveral discs were 
found with large perforations, precisely as in the case of discs used 
in actual bombs. In the fourth place, this theory of an acetyline 
generator, was not suggested tilla very late stage of the trial. Mr. 
Lowman, who was present at the search, asked Sasanka what 
Exhibit I was, as soon as it came into his hands. The only answer 


`~ which Sasanka gave was “look and see for yourself". Sasanka was 


subsequently asked the same question by Mr. Tegart and Mr. 
Denham, but he declined to give any explanation as to the articles 
found. More than this, there was not the remotest suggestion that 
he was engaged in experiments on the construction of an acetyline 


generator, during the entire period that the trial lasted in the Court? 


of first instance, from the гЬ December 1913 to the arst February 
1914. In the fifth place, if Sasanka, as he stated before the Sessions 
Judge, was still engaged in experiments at the time of his arrest, how 


was a model lamp, such аз he- had in contemplation, prepared and - 


got ready for use under his instruction while he was under arrest ? The 
generator theory was first put to Oolonel Muspratt Williams in course 
of-cross-examinatlon onthe' 6th April 1914. Mr. Craig of the Linde Ice 
Factory, under whom Sasanka had worked in the Oxy-acetyline depart- 
ment, was examin.d onthe 24th April 1914, and the generator theory 
was again put to him in cross-examination. But these experts pro- 
nounced the idea to be impracticable, It now transpires from the 
evidence that, іп the interval, on or about the 16th April 1914,a 
model lamp had been prepared by а tinsmith under Instiuotion from 
Sasanka conveyed through his pleader. With tbe article во 
constructed, Sasanka gave an exhibition in Court on the 14th May 
1914, and demonstrated that the gas, generated by contact of the 
water with the carbide, when carried through a tube affixed to the 
aide of the tin shell, and ignited with a match, gave a tolerably bright 
light. The exhibition was repeated in this Oourt by Counsel for the 
accused. Itis not necessary to discuss whether what was exhibited 
аз a lamp was capable of practical use аз such; the answer would 
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depend upon various factors which have not been investigated, for 

instance, the total cost of construction of the article, the price of the 

carbide consumed, the time during which the. light Would burn, the, 
strength of the generator to keep the gas intact, andother like matters. 
Let us assume, however, that the article exhibited was fit for use as a 

lamp and negatives the confident opinion to the contrary given by 

expert witnesses, The question inevitably arises, when did Sasanka 

complete his investigation, as according to his own statement, he 
was stillin the experimental stage when he was arrested and the 

articles were seized. The truth is thal the theory of a generator is an 
ingenious after-thought of a well-skilled mechanic employed in the, 
Oxy-acetyline department of the Linde Ice Factory. In the sixth 
place, if Sasanka was engaged in experiments upon the construction 
of a cheap generator, one might, not unnaturally, have expected 

to find in his library books and papers on acetyline and on generators; 
on the other hand, what was found in his possession was seditious 
literature which advocated the use of bombs for the attainment of 
revolutionary ideals. Upon a review, then, of all the circumstances 
of the case, the conclusion appears irresistible that Exhibit I and cther 
exhibits similar to its component parts, were intended for use, not 
as acetyline generators, but as bombshells. The fact that they were 
kept in room, apparently without any attempt at secrecy, is explain- 
ed by the circumstance that they were not calculated to attract the 
attention, much less to excite the suspicion, of persons not familla: 
with the mechanism of this particular type of bombs and their con- 
struction. We are not unmindful that, as has been  strenu- 
ously argued by Counsel for the defence, in oriminal cases there 
can be no conviction, unless guilt is established with very great 
clearness. This presumption of innocence signifies no more than 
this that if the commission of a crimeis directly in issue in any pro- 
ceeding, It must be proved beyond reasonable doubt; їп 
other words, as Thayer points out, (Evidence at the Common Law, 

page 558) "the whole doctrine when drawn out is, /£/5/, that a person 
whos charged with a crime must be proved guilty, that according 
to the ordinary rule of procedure and of legal reasoning, Presumi/ur 
pro r«o, that is, neganit, so that the accused stands innocent until he 
is proved guilty ; and second, that this proof of guilt must displace 

all reasonable doubt.” When we test the case in the light of these 
principles, we feel no doubt that the exhibits in question were 
intended for use in the construction of bombshells. 

The next imporlant question of fact, which requires determi- 
nation, is whether the prosecution has proved the existence of a 
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conspiracy ` “to make. explosive substances or to possess them orto / Communit 


have them under control, with intent by means thereof to endanger 
life or to cause serious injury to property in British India. The 
question may be appropriately considered at this stage,.because it is 
well-settled that in a charge of conspiracy , general evidence of the 


existence of the conspiracy may first be given, before particular facts - 


are proved to show that one or more of the defendants took part in it: 
R. у. Sidney (1); Queen Carolines case (3); R.v. Hunt (3); 
R. y. Frost (4); R. v. Shellard (5); R. v. Desmond (6); R.v. 
Deasy (7). Itis now admitted that Sasanka manufactured and was 
in possession of the articles which, in concurrence with the Sessions 
Judge, we have found, were intended for use in the manufacture of 
bombs. ‘I'he question is, whether Sasanka had confederates or 


_ associates in the design and its accomplishment. An answer in the 


affirmative is the only solution admissible in view of incontestable 
facts. The circumstance that bombs of this particular type have 
been used in various places in British India, as widely separated from 
each other, as Calcutta, Lahore, Delhi, Sylhet, Mymensingh and 
Midnapur, points to the conclusion that more than one person is 
engaged in these transactions ; the bombs are not the handiwork of 
one individual, though they may be the work of one controlling mind. 
This inference is confirmed by the contents of at least one revolu- 
tionary document found in the room of Sasanka, which advocates 
the realization of the independence of India with the aid of heroic 
patriots by bloodshed and assasination, This aspect of the case 
does not, in our opinion, stand in need of elaboration, and the only 
substantial question for consideration with regard to each of the’ 
accused persons, is, the extent, if any, to which his complicity In the 
conspiracy charged and proved has been established beyond reason- 
able doubt. Before we deal, however, with,the cases of the indivi- 
dual accused persons, it is necessary to decide an important question 
of admissibility of evidence, which turng upon the trae construction 
of the terms of sections 14 and 15 of the Indign Evidence Act. uu 

“At the trial before the Sessions Judge, evidence was adduced by 
the prosecution to establish that some of the accused had associated 
with Pulin Behary Das in 1908 or 1910 and that they had been seen 
ота time to time in фе premises ofthe Dacca Anusilan Sgmity 

(1) (1683) 9 St. Tr. 817 (841). (7) (1883) 15 Cox 334- 

(2) (1820) 2 Brod, and Bin. 284, 302, 310 ; 1 St. Tr. М. S. 1348. 

(3) (1820) 3 B & Ald, 566 , 1 St. Tr. N.S. 171 ; 9 C. & P. 04. 

(4) (1839) 9 C. & P. 129, 475; 4 St. Tr. N. S. 85. i Е 

(5) (1840) ӨС. & P. 277. ‚ (6) (1868) i1 Cox 146, 
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. whereof Pulin Behary Das was the leader. Exception was taken 


оп behalf of the defence, to the admissibility of this evidence, but. 
the dbjection was overruled. “The objection has been reiterated in 
this Court, and we have been invited to pronounce a decision on the 
point. Evidence has been adduced to prove that Pulin Behary Das 
and some of his associates were convicted in 1912 of offences under 
section 131 A of the Indian Penal Code, but no evidence has’ been 


-given as to the nature of the activities of the Samiti, of the different 


grades-of its members and of the extent of their participation in the 
ultimate alms and purposes of the society ; proof, in - these respects 
could, indeed, be hardly attempted without reproduction of the 
voluminous evidence adduced at the trial of the Dacca Conspiracy 
Case. The defence, however, .have elicited in cross-examination 
of the prosecution witnesses that the activities of the Anusilan Samity 
were not known to have been in any way connected with bombs. In 
these circumstances, we have to decide whether evidence was ad- 
missible to prove that some of the present accused had in 1908 or 
t9ro associated with Pulin Behary Das and had been seen en- 
gaged In аі play or in other innocent pursuits onthe Samiti pre- 
mises. Inour opinion, the evidence was inadmissible and should 
have been excluded. The prosecution has relied upon section 14 
of the Indian Evidenoe Act which is in these terms. “Facts show- 
ing the existence of any state of minds—such as intention, knowledge, - 
good faith, negligence, rashness, ill-will or good-will towards any 
particular person or showing the existence of any state of body, 
or bodily feeling—are relevant, when the existence of any such state 

of mind or body or bodily feeling is in issue or relevant.” But, on _ 
behalf of the prosecution, the first explanation to the section, which is 
absolutely fatal to their argument, has been completely overlooked : 
“ A fact relevant as showing the existence of a relevant state of mind 
must show that ‘Ae s/a/e of mind exists,nol generally but in reference to 
the particular malier in question.” We Invited the counsel for-prose- 
cutlon to explain how evidence of association with Pulin Behary 
Das in 1908 or presence in his Samity, could have any relevency 
with-reference to the particular matter in question before us, namely, 
the intention with which the first four accused had assembled. 
in the room, rented by Sasanka, on the night of the soth , November 
1913; but nat even & plausible answer was attempted. Illustrations 
(D, (1), (o) апа (р) also plainly indicate that the contention of-the 
prosecution is not well-founded. Nor can Ше · prosecution derive 
any-assistance from section 15 of the Indian Evidence Act, which is 
in these terms. “ Where there is a question, whether an act was 
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accidental or intentional or done with a particular knowledge ог 
intention, the fact that such act formed part of a series of similar 
occurrences, in each of which the- person doing the act ; 
concerned, is relevant.” Reference, however, was made to a 
number of judicial decisions which throw light upon the questions 
in contfoversy, and particularly to 4/0лму General у. Makin (т), 
Blake v, Albion Life Assurance (a), Р. ч. Rholes. (3), R. v. Wyatt (4), 
К. v. Bond (5), R. v. Fisher (6), R. v. Ellis (7), B. v. Ball (8, R. v. 
Rodley (9), Р. v. Shellker(10), R. v. Hunt (11), К. v. Gering (їз); 
R. v. Garner (13), R. v. Сойом (14), R. v. Jones (15), R. v. Ollis (16), 
No useful purpose would be served by an analysis of the 
special facts of each of these cases, but the principles deducible 
therefrom as to the law administered in England, may be briefly. 
formulated. Facts similar to but not part of the same transaction 
as the main fact, are not, in general, admissible to prove elther the 
: occurrence of the main fact or the identity of ite author. But evi- 
dence of similar facts, although in general, inadmissible to prove 
. the main fact or the connection of the parties therewith, is receivable 
after evidence aliunde on these points has been given, to show Ше 
state of mind of the parties with regard to such fact; in other words, 
evidence of similar facts may be received to prove a partys know- 
ledge of the nature of the main fact or transaction, or his intent 
with respect thereto. In general, whenever it is necessary to rebut, 
even by anticipation, the defence of accident, mistake, or other 
innocent condition of mind, evidence that the defendant has been 
concerned in a systematic course of conduct of the same specific 
kind as that in question may be given. То admit evidence under 
this hegd, however, the other acts tendered must be ofthe ваше 


apecific kind as that in question and not of a different character and, 


the acts tendered must also have been proximate in point of time to 

that in question. Itis plain that the principles thus formulated are 
` of no assistance to the prosecution. The view we take is consistent 
with the decisions in Ewperor v. Vyapoory (17), Mankwrav: Queen- 
Emprest (18); Baharuddin v. Emperor (19); Giridlari Lal.v. 


- (1) (1894) A. C. 57; 17 Cox 704. (а) (1878) 4. C. P. D. 94. 
(3) (1899) 1 Q. B. 77. (4). (1904) 1 К. B. 188. 
(5) (1906) a K. B. 389. E (6) (1910) 1 K. B. 149. 
(7) (1910) a K, B. 745. (8) (1911) A. C. 47. 
(9) (1913) 3 K, B. 468. 7 (10) (1914) 1 K. B. 414. 
(11) (1820) 3 B. & Ald. «66; a2 R. В. 485; 156 Tr. N. S. 171. 7 
(12) (1849) 18 L. J; M. C.215. = 1864) 3 F. & F.i. 7 
(14) (1873).12 Cox. 400. (15) (1877) 14 Cox. 5. ` 


(16) )a Q. В. 758. (17) (1881) т L. R. Calc. 655; 8 C. L Re 1 
(18) es бә! PR Calc, 139- 19) (93) 8C. L 7578. д 
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Emperor (1) ; and Emperor v. Debendra Prosad (2). With reference to 
the case last mentioned, it may be noted that the Court properly 
declined to follow A. v. Mol (3), which is no longereauthority : R. v. 
Smith (4\. We hold, accordingly, that the evidence of association 
with Pulin Behari Das and the Anusilan Samity are irrelevant, for the 
purposes of proof of the conspiracy charged in this case, and should 
not have been admitted. 

In the consideration of the individual cases, Sasanka, who has 
been the central figure in this trial, naturally arrests our attention 
firs. We have already held that he made and was In possession 
of articles intended for use in the construction of bombs. These 
articles are manifestly * Explosive Substances " within the meaning 
of that expression аз defined in section 2 of the Explosive Substances 
Act, 1908. For the purposes of the Act, the expression "explosive : 
substance" is deemed to include any materials for making any 
explosive substance, also апу apparatus, machine, implement er 
materlal used or adopted for causing, any explosion in or with any 
explosive substance, also, any part of any such apparatus, machine 
or implement. This comprehensive ~ definition obviously covers 
the articles made by Sasanka and found in his possession. The 
point for consideration is, whether all the elements essential to 
sustain a conviction have been established. Here, three points 
require examination, namely, firs/, were these articles made and 
possessed by the accused ''unlawfully and maliciously "s secondly, 
сап it be said that the accused intended, “by means thereof”, to. 
endanger life or cause serious injury to property, when it is pala 
that, In the absence of explosives, ihe articles are harmless; and 
thirdly, is it proved that the articles were intended for use in 
“ British India” with a view to endanger life or injure property. It is 
worthy of note that section- 4 of Act VI of 1908, which we are called 
upon to interpret, substantially reproduces the provisions of section 3 
of 46 and 47 Vict. Chap. 3 (Explosive Substances Act, 1883) 

ў In the solution of the first question, we may, consequently, 


- interpret the expression “ unlawfully and maliciously ” in the sense 


in which it is familiarly used in the criminal law of England. The 
term “ unlawfully,” as is plainly indicated by section 5 of Act VI 
of 1908, which reproduces the provisions of section 4 of 46'and 47 — 
Vict. Chap. 3, signifies, “ not for a lawful object.” The term “ mall- 
clously " signifies “intentionally and without justification or excuse or 
claim of right.” R.v. Clemens ; (6) Miles v. Hutchins (7). Black- 

(1) (1909) 11 Cr. L. J. 428. (а) (1909)L.L.R. 36 Cale. 573; 9 С. L. J. 610. 

(3) (1860) Bell 280; 8 Cox, es (4) (1905) 20 Com 804; ga'L. Т. 908. 


20 Cox 804; 9a L. T. 208. 
ore An B. rence Hb (7) (1903) 2 К. B. 714, 20 Cox, 555 


VoL. XXI.] ` . HIGH COURT. 


burn J. observed in А» у. Ward (т) that a 'man acts maliciously 
when he wilfully does that which he knows will injure another 
in person or property, This accords with the statement of 
Littledale J. in M’pherson v. Daniele (2); “ malice, in its legal 
sense, denotes a wrongful act, done intentionally, without just 
cause or excuse," which is identical with the language used by 
Bayley J. in the earlier case of Bromage v. Prosser (3). The 
dictum of Bayley - was quoted with approval by Brett L. J in Clark 
v. Molyneux (4) and by Halsbury L. C. and Lord Watson and Lord 
Herschell in Addex v. Flood (5) ; the dictum of Littledale J. was, on 
the other hand, adopted by Martin B in ¥honson'v, Emerson (6). 
Blackburn J. had the matter again under consideration in А. v. 
Pembliton (7) in which he observed that “ where any person wilfully 
does ап act injurious to another, without lawful excuse, he does 
it maliciously.” To the same effect is the language used by 
Bowen L. J. in Mogul Steamship Со. v. McGregor (8): '* malici- 
ously means and implies an intention to do an act which is wrong- 
ful, to the detriment of another; the term wrongful imports, in its 
turn, the infringement of some right.” Reference may also be made, 
in this connection, to the definition of the term “ maliciously” 
given in the Laws of England, Ed. Halsbury, Vol. LX, p. 768, 
Art. 1499 as also to the observations of Lord Coleridge C. J. in’ А. 
v. Martin (9), of Lord Lindlay in South Wales v. Glamorgan (10) 
and of Collins M. К. in Read v. Friendly Society (11). There can 
be no question, in ths case before us, that the bomb, on the 
construction whereof Sasanka was engaged, was not intended for a 
lawful object and there can be no controversy also that his act was 
intentional. 

In the solution of the second question, namely, the precise import 
of the expression ** by means thereof” we are assisted by a decision 
in 2. v. Charles (12), which turned upon the construction of sections 
3, 4 and 9 of 46 and 47 Vict. Chap 3. It is plain that the “ explosive 
substance " mentioned in section 4 (4) of Act VI of 1908 need not be 
such as to enable a person by means thereof alone, without the aid of 
other substances, to cause danger to life or injury to property.’ If 
this view were not adopted, the comprehensive definition contained 
in section 2 would be nugatory. The term “ explosive substance ” 

(1) (1871) Т. R 1 C. С. R. 356 (360) ; 12 Cox 123, 


е 10 В. & С. 273. ou ups x 247 (255). 
(9 LRG . B. D. m 88) 
nea Leet C. CC Коло), 1a Сох 607. | 


(0) (1804) А. C. a5; 25A B. D. 598. (9) (1881) Q. В. D. 54 ; 14 Cox 653. 
п) (105) А. C. 239 (255 (12) (1902) 2 К. B. 734. 
12) (1892) 17 Cox 499 (799): 
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vias as used in section 4 (b) includes ажу part of any apparatus, machine, 
19rs. or implement intended to be used or adopted for causing or aiding 

A ка lal Hasra in causing any explosive substance. The definitlon Is of wide 
King Md А generality; and in the case of R. v. Charles (1) it was ruled that any 
eer Dart of a vessel, which, when filled with an explosive substance ів 
мыйм, Y adapted for causing an ‘explosion, is itself an explosive substance, 


within the statute. The articles found with the prisoners in that саве 
were а lead bolt, a fuse, a brass bolt, a screw, a brass casting, and 
evidence ‘was given to show that these were various parts of a vessel, 

: which, when filled with Chlorate of Potass or other explosive sub- 
stance formed a bomb of a highly dangerous character. The articles 
found in the present cage, must, consequently be deemed * explosive 
substances " within the meaning of the statute. 

In the solution of the third point, we. have to bear in mind that 
the evidence on the record furnishes no indication that the activitles 
of the members of the conspiracy extend beyond. the limits of British 
Indis; all the bombs produbed at the trial have been found in 
different perts of British India, The articles themselves were found 
In a house in the suburbs of Calcutta. From the circumstances, the 
inference of fact may legitimately be drawn that the “explosive 
substances,” made and possessed by Sasanka, were intended for use 
in British India, We must hold accordingly -that all the elements 
necessary to sustain a conviction under section 4 (5) of the Explosive 
Substances Act, 1908, have been established in the case ‘of Sasanka, 
The elements essential for a conviction under section 1208, 
Indian Penal Code have also been made out. Consequently, his 
conviction under both the charges must be upheld. 

We have next to consider the individual cases of the group of three 
persons found іп the room of Sasanka on the morning of the 21st 
November 1913, namely, Chandra Sekhar, Saroda. and Dinesh. 
We shall discuss them in the order just named, | 

Chandra Sekhar appears to have made the acquaintance of 

fo . ' Sasanka in Dacca for the first time in the year 1908, but there is no 
evidence to show that any communications had passed between them - 
during the five or six years which had elapsed since then. He is 
proved to have been employed for some time pastin the Kohinoor 
Printing Press at Chittagong owned by his brother, and the record of 
his attendance there shows that he had not left Chittagong for at 
least two years prior to his arrest in Calcutta, On the rsth 
November 1913, he left Chittagong for Calcutta, on business 
connected, it is alleged, with the press. He arrived at Calcutta on 
(1) (1892) 17 Cox. 499. i 
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the evening-of the 16th November, and is shown to have spent the 
night in the house of. Babu Khitish Chandra Sen, & vakil of this 
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Oourt who comeg from Chittagong. Next day he went to the place Amal Нака 


of his cousin Sarada Charan Dey, with whom he remained until the 
evening of the 20th November; he left that evening at about 8 or 


8-30, saying that he was to visit a friend who had invited him, In  Mooberjoe, F. 


the interval he is proved to have paid a visit to the firm of Mesars 
S. K. Lahiri & Co. in connection with the printing of question 
papers for the Chittagong Municipal Schoo]. Не asserts that one 
of the objects of his visit to Oglcutta was to expedite | the printing and 
despatch of these question papers His second object, he alleges, 
was to visit the firm of Messrs Erasmus Jones ard Co. for the pur- 


Chase of ‘ancy cards and coloured papers forhis press. It, 


is not shown, however, that he visited the latter firm, and it із doubt- 
ful whether he went to their premises; at any rate, it is provéd that 
he did not meet the proprietor of the firm or the Head Clerk. in 
the early hours of the morning of the sist November 1913, when 
the door was opened by Sasanka in response to the demands of 
the Police, Chandra Bekhar was one of the three persons found 
asleep in the room. To account for his presence in'the room, he 
alleges that on 18th or ryth November, he had met Sasanka (whom 
he knew by his real name Amrita Lal) at the Ram Krishna Book 
Depot, where he himself had gone to purchase some books. Sasanka 
invited him to his place one evening fora chat, so he went there 
on ihe evening of the 20th November, and as it grew late, 
he was asked to spend the night there. He stayed and early in the 


mogning he was arrested by the Police. ‘There is nothing inherent- | 
ly improbable in this story. Оп the other hand, any possible theory * 


that he had come down to Calcutta from Chittagong at the invita- 
Чол of Sasanka for the purposes of a criminal conspiracy, is 
negatived by two significant facts. In the first place, -when arrested, 
the return half of a rallway ticket was found in his possession ; this 
was produced by the prosecution after considerable effort on the 
part of the defence and was even then not made an exhibit. The 
defence has s sted that, in this respect, the prosecution was 
designedly obstructive. The precise attitude of the prosecution in’ 
this matter cannot be very clearly made out from the record. But 
we desire to emphasise the. view expressed by Jenkíns C. J.in Ram’ 
Ranjan Ray v. King-Empiror (1) in conformity with the ruling in 
R. v. Holden (2), that it is the duty of the prosecution, not so much 
to secure а conviction as to place all the available evidence in the 


(1) (1914) 19 C. W. N, a8. (a) (1838) 8 C. & P. 60$ (609). ` 
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case fairly and fully before the tribunal by which alone the guilt or 
innocence of the accused is to be determined. This retum ticket 
shows that Chandra Sekhar, when he left Goalando on „his way from 
Chittagong to Calcutta, intended to return within stx days. In the 
second place, he had started from Chittagong with the very small 
sum of Rs. ro; out of this, he left one half with Babu Khitish 
Chandra Sen in Calcutta. It could hardly have been his intention, 
with this small sum at his disposal, to prolong his stay in Calcutta 
or to engage in a conspiracy for the manufacture of explosives. In 
fact, the only circumstance against him is his presence in the room 
of Sasanka on the morning of the arrest; of this,as we have stated, 
he has offered a not improbable explanation. The Sessions Judge 
was, as appears from hls judgment, considerably influenced in his 


` opinion against this accused by the evidence of his association with 
. Pulin Behary Das and the Anusilan Samity in 1908. That evidence, 


as we have already held, was inadmissible and should not have been 
admitted. We further observe that the Sessions Judge mentions 
that this accused had, on the aoth. November 1908, taken out a 
seditious book Моо; Kone Pathey from the Samity Library. This 
evidence is not quite trustworthy, and bad it not been inadmissible, 
would have been entirely valueless ; more than this, the book men- 
tioned has not been exhibited and no proof whatever has been 
adduced as to the character of its contents. In our opinion, the 
evidence on the record is not sufficient to sustain the conspiracy 
charge against the accused Chandra Sekhar. 


4 


. _ Serada Charan Guha, the second of the three persons arrested 


in the room of Sasanka, comes of a family of some means and 
respectability, resident at Mulgaon in the District of Faridpore. 
Sarada is the third of the four sons of his father. His second 
brother Tara Charan is demented and is confined in a Lunatic 
Asylum. His youngest brother Debendra, had, notwithstanding the 


-protest of his father, taken in marriage a girl ofan inferior caste and 


had on this account been disinherited. Sarada himself had, ás.i 
amply proved by the evidence on the record, incurred the dis- 
pleasure of his father and of other members of his family by reason 
of what they considered to be excessive devotion to his wife. The 
correspondence between the members of the family, which has 
been produced, shows that his conduct at the time of the 
annual Puja festival had excited unmistakable bitterness of 
feeling ; he was charged not only with the neglect of his father 
during his illness but also with misappropriation of family funds ;. the 
imputation of misconduct in this respect, as appears from the evidence, 
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was, however, а much exaggerated one, if not wholly unfounded. In 
these circumstances, he is shown to have left Faridpore on the 
16th November and reached Calcutta on or aboutthe'morning of the 
17th November. " He states that although hs had relations in Calcutta, 
he did not on his arrival put up with them, but preferred to go to an 
acquaintance who lived at 88 Upper Circular Road. The, next day 
he happened to meet Sasanka who lived in the same street. Some 
evidence was adduced to show that he had known Sasanka in 1908 ; 
he had at that time а shop at Gosainhat near Mulgaon in Faridpur. 
Sasanka was then in the employ of the  Bajitpur Zamindars 
and had often to come to the settlement camp at Gosainhat 
Besar. Thisis sald to be how Sarada and Sasanka first became 
acquainted with each other. There is no evidence, however 
to show that any communication had passed between the two since 
Sasanka left the place about the year 1910. Not only is there no trace 
of any correspondence between them, the evidence makes it clear 
that Sarada had not been for at least ten years in Calcutta, where 
Sasanka was continuously employed since 1g10- In these circum- 
stances, after the lapse of several years, Sasanka and Sarada met 
again on or about the 18th November 1913. Sarada says that he 
mentioned to Sasanka how he had quarrelled with his family and 
left Шеш ; he also told him that he hadnot much money with him 
and had, on arrival in Calcutta, been taken ill with fever. Sasanka 
offered to put him up in his own room till he got well, and this, ac- 
cording to Sarada, explains his presence in that room at the time of 
the search on the morning of the 21st November. There has been 
much animated discussion in this Court on the question, whether 
Sarade was in fact ill at the time. Ніз jail history ticket shows that 
after his arrest on the 31st November, һе was, on the asth November, 
placed in hospital; his temperature was high, and according to 

- Рт. Мдјуапу who wrote to the Magistrate on Ше a6th November, 
Sarada apparently һай fever for some days and was very weak 
then. Dr. Makhan Lal Mandal who attended on him in jail, 
states that Sarada was at the time suffering from fever, possibly 
from about a week before. This. fits in precisely with the 
evidence that Dr. Sen Gupta had seen Sarada and had prescribed 
medicine for him for fever on the 17th November, These facts 
render it extremely probable that Sarada was" ill on or about the 
.i7th November gnd that his illness continued up to the time he was 
taken to the jail hospital on the asth November, though there is no 
direct evidence to show the precise extent of his illness at the time 
of his arrest... The events so far narrated do not indicate any crimina 
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acton-the part of Sarada or tend to connect him with a criminal 
conspiracy. But, at the search, five letters were found, written by 
him on Sunday the 16th November 1913, though not posted at-the 
time of his arrest. One of these is addressed to his brother 
Debendra who had misconducted himself and had been disinherited, 
and another is addressed to his uncle Bepin. Two letters are address- 
ed to two elder sisters of his wife, Sarojini and Hemangini ; another 
letter is addressed to his wife Charuhasini. Much controversy has 
centred round these letters, and it has been vigorously urged by the 
prosecution that they have a very sinister significance. In these 
letters, Sarada announced to his various relations that he had made up 
his mind to apply himself to the practice of Foga and that he would 
accordingly remain ixcogmi/o fora time; he also pressed them to 
induce his father to alter his testament and to disinherit him. He 
further stated that he would probably return in six months ora year 
and referred to-the:many difficulties in the way of practice of Foga. 
He exhibited great anxiety for the welfare of Мв wife and child in 
the interval. Та one passage he said, "let me see how mayer tila 
(the inscrutable ways of the mother) ends.” It has been suggested 
on behalf of the prosecution that Sarada was about to embark on a 
very dangerous enterprise and that he was in fact the person selected 
by anarchist conspirators to throw the next bomb. This is nothing 
more than a suggestion ; no evidence has been directed to establish 
this view, and we are unable to hold that the letters are, sufficient to - 
support the theory propounded.' The language used in · the letters 
is, no doubt, in some places, peculiar, but on the whole they appear 
to us to be not very unlike letters such as might be written by a man 
who had quarrelled with his family and who realised fully, ashe >- 
himself says in one of these latters that he had to give upall hopes : 


, of paternal property unless he could act in obedlence to the- orders 


of his elders. Much stress has also been laid by the prosecution 
on the use of the expression mayer lla .` That expression has ір. 
itself no evil significance and is frequently used by a person in .dis- 
tress who finds all effort unavailing and realises how inscrutable are 
the ways of the Providence, At the same time, there can be no ques- 
Чоп; that, by a grievous and perverse misapplication of language, 
an act of sacrilege which merits the strongest condemnation of all 
right-minded people—revolutionaries have applied the expression to ` 
describe anarchical outrages as if they were deeds sanctioned by the 
great Mother of the Universe. We have carefully considered the 
letters of Sarada, and with-the knowledge we possess of the circum- 
stances which very probably inspired them, we are unable.to say 
that the expression meyer iia used therein has any sinister import, 
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Reference has also been made to the difficulties mentioned 
in the practice of yoga and to the dangers involved therein. This 
does not, in our ‘opinion, necessarily indicate any criminal purpose in 
view, for the practice of Foga by persons not fully qualified for 
such work has sometimes been attended with danger. There has 
been also much discuasion as to the purpose Sarada had In view, 
when he wrote these letters; it is possible that he never seriously 


intended fo practice Foga and that his only object was to write & - 


series of what looked like farewell letters to all his relations, 
as to excite their sympathy and make them intercede with his 
father with a view to bring about reconciliation between the old 
man and his undutiful son. There has also been some discussion 
as to why the letters were never posted; it may be that Sarada 
changed his mind ; itis also not improbable that as he was taken 
ill on his arrival in Calcutta, he could not post the letters. We may 


' add that в desperate effort was made by the prosecution to interpre 


the term Yoga in these letters in the light of a paper.on Poga 
philosophy found in the room of Sasanka. No connection whatever 
has been established between the two. But even if Sarada was 
shown to have been aware of the contents of the Foga pamphlet, 
it would not in any way alter his position. The laborious attempt 
made by counsel for the prosecution to interpret ће Faga pumphlet, 
in a sinister sense was not altended with success. An abstract philo- 
sophical disquisition on Page cannot rightly be cut up into Isolated 
sentefces and edited so as to furnish a possible text for revolu- 
tionary spirits, without positive proof that it was во used. At the 
same time, one cannot overlook the lamentable fact that the revolu- 
tionary literature, brought to light in this instance and in other. cases 


‘previously reported, does suggest that such principles as the religi- 


ous principle of absolute surrender to the Divine Will—a doctrine 
common to many religions—ere employed by designing and un- 


“scrapulous men as a potent means to influence and unbalance 


weak-minded persons and thus ultimately bend them to become 
instruments in the commission of nefarious crimes from which they 
might otherwise recoil with horror. After a minute scrutiny, however, 


‘of the letters found in possession of Sarada, we are of opinion 


that, taken as a whole, they do’ not admit of the interpretation 
suggested by the prosecution and do not connect him with the 
.conspiracy charged. Reference» has also been made to the circum; 
stance that Sarada undoubtedly gave a false name and incorrect 
addresses to the Police, but he has offered а not unfeasonable 
explanation of his conduct. He had been treated “hy the Police 
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fora long time ав a political suspect, and his movements had been 
constantly watched, a position which even Mr. Tegart admits is 
not ‘very pleasant. Such attentions on the part of the police are 
very irksome and Sarada may well have tried to evade observation, 
Besides, some foundation has bean laid in the evidence to support 


the allegation of Sarada that he found himself in this unfortunate ' 


position, because of a quarrel with an influential Panchayet, Akshay 
Kumar Guha, who gave information to the Police and had him placed 
under surveillance. It also transpires from draft petitions found 
in his possession at the time of his arrest, that he was about to move 
the Police authorities to have his name removed from the list of 
political suspects, and to Invite an inquiry into the mode of life 
he led. No weight can also be attached to the fact that when he left 
Faridpore, he mentloned to a pleader’s clerk an untrue reason 
for his visit to Calcutta ; this may well be explained by a not un- 
naturel reluctance to disclose to every person his family quarrels. 
On the. whole, then, there is really no substantial evidence to 
connect Sarada with the conspiracy. But, as appears from the 
judgment of the Sessions Judge, he was to some extent influenced 
in his opinion against Sarada by evidence of his association with 
Pulin Behary Das and the Annusilan Samity many years ago. This 
evidence, as we have held, is inadmissible, but it is also really of the 
vaguest description and, even if admitted, does not throw any light 
on the case, Our conclusion is that the conspiracy charge against 
Sarada has not been established. 

Dinesh Chandra Das Gupta forms the third member of the 
group of persons arrested in the room of Sasanka on the morning of 
the 31st November, 1913. His antecedent history has been deter- 
mined with considerable approach to precision. During the years 
1910-12, Dinesh was a student in the Dacca College. On account 
of ill health, his attendance at lecturea fell short of the required 
minimum, and he left the College towards the close of the Session 
1911-12. He appears to have lived with his parents at Faridpore 
during the next twelve months. In July, 1913, he took his admis- 
sion into the Krishnanath College at Berhampore, where he stayed 
till the 21st August, 1913. Не then took a transfer certificate, 
came down to Calcutta, and, failing to obtain admission elsewhere, 
joined the Ripon College. He could not secure a seat in a 
licensed mess or hostel; he stayed accordingly first with a friend 
in College Street and then in 86-2 Mechua Bazar Street (apparently 
an unlicensed mess where students resided), from whence ‘he 
intended ultimately to remove to the place of his brother-in-law at 
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74, Sookea Street, While resident at the Mechua Bazar Street 
mess, he became acquainted with one Jogesh Chandra Ray, who 
lived there and who, at the instance of.the prosecution, has been 
named as a co-conspirator in the charge in this case; but Jogesh 
Chandra Ray has not only not been placed on his trial, no evidence 
even has been adduced to prove his participation in the conspiracy. 
In September, 1915, while atill resident at the Mechug Bazar Street 
mess, Dinesh joined in the relief works undertaken to alleviate the 
distress of persons affected by the Damodar floods. It was here at 
Burdwan that he first became acquainted with Sasanka through 
Jogesh Chandra Ray. He got an attack of malaria in Burdwan, 
returned to Calcutta and went to his parents at Faridpore In the 
first week of October. He had a fresh attack of malaria there and 
could not return to Calcutta till the rath November, 1913, sometime 
after hig College had re-opened. Next day, he attempted to remove 
from the Mechua Bazar Street meas to the place of. his brother-in- 
law, but was informed that no room was available there. Conse-’ 
quently,~he continued to live in the Mechua Bazar Street mess. 
He asserts that, on the 20th November, Sasanka came into the 
mess and asked for his help, as Sasanka had a sick friend (Sarada 
Charan Guha) in his own room who required to be nursed. Dinesh 
acceeded to this request, accompanled Sasanka, stayed in-his room 
during the night, and was arrested early in the morning by the 
Police. There is nothing intrinsically Improbable.on the face of 
this account. The only person who could 'speak to the alleged 
Incident of Sasanka's visit to the Mechua Bazar Street mess on the 
20th November, was: Jogesh Chandra Ray; the prosecution alleged 
him.to be a co-conspirator but did not prosecute him, When 
the defence took out summons to cite him-as a witness on their 


. behalf, he was reported to have died. We are thus left with the 


undoubted fact that Dinesh was found in the room and his explana- 
Чоп as to how he was brought there. We have, in the next plaoe, 
evidence adduced to show that Dinesh and Sasanka knew each 
other, and that Dinesh possibly now and then visited Sasanka, 
But nothing really tums on this evidence. because admittédly . 
Dinesh came to know Sasanka in September, 1913, on the occasion 
of thé Damodar relief works; yet it is worthy of note that no previ- 
ous connection whatever between the two ‘has been traced or 
suggested. Considerable stress, however, bas been laid by the 
prosecution upon a list of names in cipher, found in the breast- 
pocket of a coat clalmed by Dinesh as his during the ‘search of the 
room of Besanka; The handwriting of this document has not been 
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identified. The cipher list was not put to Jatindra Chandra 
Majumdar, who had been called to prove the handwriting оѓ. Dinesh 
on two post cards; but it transpired that the document had been 
shown by the Polioe to the witness outside Court; upon this, the 
defence made the legitimate comment that the document had not 
been put to the witness in Court, because he had failed to recognise 
the handwriting when It was shown-to him outside. We observe, 
however, that notwithstanding- these circumstances, the Sessions 
Judge proceeded in his judgment, to compare the document with 
the writing оп the post cards, with a view to determine whether it 
was in the handwriting of Dinesh. This is a course which has 
not commended itself to high authority : Bariadra v. Emperor (1), 
Kurali Prasid v. Anantaram (2). Whether the cipher list, 
however, was or was not written by Dinesh himself, is not very 
material for the present enquiry. It has been deciphered and 


' turns out to be a list of names of persons, who apparently paid a 


small monthly subscription for some purpose undisclosed. The 
defence has suggested that this was probably a list of subscribers 
.to the library which Sasanka kept in the room; it has also been 
“urged that, in any event, the list does not connect Dinesh with, any 
criminal conspiracy. This is perfectly true, yet one cannot but 
observe thet it would have materially helped the case for the. 
defence if Dinesh had offered a true explanation of the real nature 
and, purpose of this apparently harmless document, instead of sug- 
gesting the very improbable theory. that it had been planted in his 
coat pocket by an unscrupulous Police spy. In this connection, 
reference may usefully be made to the following observations made 
by Tindal C. J. in R. v. Fros (3). “ On the part of the prisoner, 
the learned Counsel who appear for him state, and I think they 
are justified in so stating, that he is not bound to show what was 
the object or purpose or Intent of the acts that were undoubtedly 
` done by the prisoner.at the bar. His Counsel say, the offence 
charged against him must be proved by those who made the 
. charge, that he stands only to hear the evidence that is given against 
.him, and, therefore, he is not bound to show atallorin any way 
',whstever, what his real object or design was. . Undoubtedly, the 
proof of the case against the prisoner must depend for its support, 
.not upon the absence or want of any explanation on the part of 


(1) (1909) I. L. R 37 Calc, 467 (503); 14 C. №. N. 1114 (1138). " 
(2) (1871) 8B. L R. 4901502) ; 16 W. R. P. C. 16. 
(3) (1839) 4 St. Tr N.S. 85 (443); 9 C. & P. 129; 2 Moody C. C. 140, 
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the prisoner himself, bat upon the positive affirmative evidence of 
his gullt that Is given by the Crown. Itis not, however, an un- 
reasoüable things and it daily occurs in investigations, both civil 
and criminal, that if there ig a certain appsarance made out against 
a party, if he is invelved by th2 evidence ina state of considerable 
suspicion, he is called upon, for his own sake and his own safety, 
to state and to bring forward the circumstances, whatever they may 
be, which might reconcile such suspicious appearances with perfect 
Innocence," In this particular case, however, as we have already 
said, the document, thpugh in cipher and thus calculated to excite 


suspicion, does not, when deciphered, incriminate the accused ip — 
whose posseasion it was-found. Reference has lastly been made - 


to the fact that the name of Dinesh appears in a list found at the 
search of the house of one Madan Mohan Bhowmik. This evidence 
is obviously valueless, but the Sessions Judge has also correctly 


- held that it is not admissible against the accused. Nothing is known ` 


of Madan or of bis activities, except that his name appears among 


some disconnected memoranda contained in a note-book found in- 


Sasunka's room, and the mere fact that Madan had chosen to enter 
the name of Dinesh ina list prepared by him for some unknown 
purpose, is obviously irrelevant for the purposes of this trial. On a 
review of the entire evidence, it is plain that the conspiracy charged 
against Dinesh cannot be supported. | 


We have next to consider the charge under section 4(b) of 
the XMxplosive Substances Act, 1:908, against Chandra Sekhar, 
Sarada and Dinesh, against whom, as we have just found, the 
conspiracy ‘charge has failed. It is obvious, indeed, this was 
conceded by the Counsel for the Crown, that the charge under the 
Explosive Substances Act must necessarily fail along with the 
conspiracy charge. Reference was made to a number of judicial 
decisions to show under what circumstances a person may be deemed 
to be in possession of a moveable: Quern v. Sangam Lal (1); 
Raperor v. Gajadhar (2); Kashi Nath v. Emperor (3); Ashru Ali v. 


- Emperor (4) ; Emperor v. Hamid Ali (5) ; Fogsiban v. Emperor (6); 


Peary Mohan ү. Weston (7); Weston. v. Peary Mohan (8); Kali 


‘ 


(1) (1893) I. L. R. 15 АП 129. (2) (1903) I. L. R. 25 All. 262. 
(3) (1905) I. L. R, 32 Cale 557. (4, (1909) I. І. R. 36 Cak. 1016. 
(5) (1909) I. L. В. 37 Calc. a4 
(6) (1999) 9 C. L. J. 663 ; 13 C. W. N. 861. (7) (1911) 16 C. W. N. 145. 
(8) (1912) I. L. R. 40 Calc. 898 (922). Ue 
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Charan v. Emperor (1); and Vga Ра v. Emperor (2). No useful 
purpose would be served byan analysis of the circumstances of the 
various cases discussed at the Bar. Itis sufficlent tq say that while 
it is not necessary to prove manual possession of the explosive 
substance by the accused, it must be proved that it was in his 
power or control; posssession to be punishable must also be 
possession with knowledge and assent. The mere fact that Chandra 
Sekhar,,Sarada and Dinesh were in the гоол, does not shew that 
they were In possession of all or any of the things contained there- 
in; itis not shown that they were even aware of the existence 
of the tin cases, discs, and clamps or that they were acquainted with 
their nature and purpose. We hold accordingly that the charge 
under section 4(b) of Act VI of 1908 fails against each of these per- 
sons, quite as much as the conspiracy charge. This result is in con. 
formity with the well-settled principle that when evidence at the. dis- 
posal of the prosecution is Insufficient to secure а conviction for the 
crime committed, it is Inexpedient, even though it may be lawful, 
to prosecute the accused for a conspiracy the proof whereof really 
rests on the establishment of that very crime: R. v. Boulton (3); 
Emperor v. Nani Gopal (4). 

We have to examine, in the next place, the case of Kalipada, 
who was arrested in College Street on the 6th December 1913 with 
ten copies of the liberty leaflet in his pocket. The only charge 
against him iw that of conspiracy under section 120 B. Indian Penal | 
Code; there is no substantive charge against him under section 4 of 
the Explosive Substances Act, 1908. As regards this accused, there 
has been prolonged discussion on the question, how he came 
to be in possession of the liberty leaflets. Counsel on his behalf 
contended that the leaflets were planted in his pocket by a police 
вру, with a view to create evidence of conspiracy against him. 
This theory, which, in our opinion, has not been placed above the 
level of a bold hypothesis and has certainly not been established 
by the evidence, has been indignantly repudiated by the prosecution ; 
the Crown has further sought to prove affirmatively, that the leaflets 
were printed by Kallpada himself at the Loke Nath Press where 
he was admittedly employed as a compositor. The evidence shows 
that Kalipada, whose real name is Upendra Lal Ray Choudhury, 
belongs to a respectable family resident at Benotia in the District 
of Faridpur. Their circumstances have altered for the worse, and 

(1) (1913) I. L. К. 41 Calc. 537; 18 C. L. J. 514; 18 C. W. N. лоо. 

(а) (1911) 13 Cr. 1. J. raa. (3) (1871) 12 Cox 87 (ga). 

(4) (1911) I, L. К. 38 Cale.!559; 15 С W..N.1593 (606), 
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Upendra found himself driven to earn his livelihood in Calcutta, 
where he cams about the middle of the year 1912. He used to reside 
at 119/4 Upper Circular Road and gbtained employment as a compo- 
sitor in the Loke Nath Presa. Не alleges that he adopted the name 
of Kalipada Ghose, because he felt that his humble occupation might 
bring discredit upon his family. He was employed in the press 
from October 1913 to the 6th October 1913 on a regular monthly 
wage. Work in the press was thereafter temporarily suspended 
and his services were terminated. He was re-employed, however, on 
a daily allowance from the roth to the r6th November 1913. There 
is internal evidence to show that the liberty leaflet was written 
after the 30th September 1913, as it makes mention’ of the College 
Square outrage which took place on the agth September 
and the Mymensiugh Bomb outrage, which happened on the 
following day. If, therefore, the leaflet was printed at the Loke 
Nath Press, it might then have been printed between the ist 
and the 6th October or between the roth and the 16th Novem- 
ber. Elaborate evidence of a circumstantial character has been 
adduced by the crown to show that the leaflet was printed at 
the Loke Nath Press. A minute comparison has been made of 
the types required to print the leaflet with the types found in the 
press, and quite a number of remarkable coincidences has been 
discovered. АП the types necessary to print the leaflet were found 
in the press; but the most striking facc in this connection Is the 
presence of a damaged T, which must have been used to print some 
of the copies of the leaflet, The damage to this type was obviously 
caused by a pin which fell across the face as the printing was in 
progress. It is extremely unprobable that a similar accldent to a simi- 
lar type should have happened in some other preas. More than this, 
coincidences almost equally remarkable have been noticed in the 
case of types of other letters which had either been damaged or 
had some special feature, some peculiarity In form or shape. This 
part of the case does not require much elaboration, because we 
„agree in the conclusion of the Sessions Judge that the evidence, 
though circumstantial, is practically conclusive. We hold then that 
the liberty leaflets, found in the possession of Kalipada were printed 
at the press where he was employed as a compositor, and it is 
probable that they were printed by him. There is also indisputable 
proof that during the whole of the period that Kalipada was 
employed as а compositor, he was on frlendly terms with Sasanka. 
‘They regularly took their meals at the same eating-house ; there 
is also evidence to show that Sasanka guaranteed regular payment 
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by Kalipada whom he introduced to the hotel keeper ; it is further 
clear that as Sasanka moved from one hotel to another, Kalipada 


“followed him.' The question, consequently, arises, how far this 


association between Sassanka and Kalipada carries the case against 
the latter. In this connection, it must not be overlooked that there 
is no evidence to show that the liberty leaflets were printed by 
Kalipada, at the instance or under the direction: of Sasanka, and 
that when the leaflets were first found in his possession, Sasanka 
had already been in custody for two weeks. But it'has been sugges- 
ted, on behalf of the Crown, that they must have been actually 
printed before Sasanka was arrested, If it be assumed, however, 
that ‘they had been printed by Kalipada under the direction of 
Sasanka, it із remarkable that no copy was found when his room 
was searched on Ше srst November. But even if the theory be 
accepted that the leaflets were printed by Kallpada under the 
direction of Sasanka, the case against Kalipada is not materially 
advanced. No doubt, the leaflet is a seditious document of an 
inflamatory character and advocates the use of bombs for purposes 
of assassination. But it does not follow that even if Sasanka 
employed Kali Pada to print and disseminate seditious literature, 
"he confided to him all his secrets and took him in as a member of 
the conspiracy to make and possess explosive substances. There 
ів also no evidence to show that Kalipada was in any way an assen- 
ting party to the conspirracy in which Sasanka was, engaged, or 
that he was even aware of its existence. There is a further circum- 
stance which militates against such an hypothesis According to 
the prosecution, the ‘conspirators had assembled on the night of 
the zoth November to hold an important conference; if this assump- 
tlan be well-founded, it is remarkable that Kalipada should have 
been absent from that meeting. In fact, when all the circumstances 
come to be analysed, the two outstanding facts proved against Kali- 
pada are that he was on friendly terms with Sasanka, and that a fort- , 
night after the arrest of Sasanka he waa arrested In College Street 
with copies of а revolutlonary leaflet in his pocket which hud been 
printed most probably by himself at the press where he was employ- 
ed as a compositor. In our opinion, whatever suspicions one шау 
entertain ав tothe mental tendencies of Kalipada, there is not suff- 
cient evidence to connect him with the particular conspiracy charged. 

We have next to consider the appeal ‘preferred by the Crown 


against the acquittal of Khagendra Nath Choudhury. Evidence was 
addaced in the Sessions Court -jo prove that his real name was 


. Khagendra Nath Choudhury and that he Һай assumed the name of 
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Suresh Chandra Choudhury for a dishonourable purpose. Suresh, 
his fellow student and'co-villager, had passed the Intermediate exa- 
minagon whilst he himself was unsuccessfal ; but he passed himself 
off аз Suresh to enáble him to secure the appointment of a teacher in 
a school at Bhastara in the District of Hooghly. On behalf of the 
defence, it was contended that this evidence was inadmissible under 
section 54 of the Indian Evidence Act, but the objection was отету; 
led. |In our opinion, as it was admitted that Khagendra had assumed 
a false name, evidence should not have been allowed to prove ths 
dishonourable purpose for which the-false name had been assumed, 
&purpose no way connected with the conspiracy charged against 
him. Кіз ап elementary rule that a man's guilt is to be established 
by proof of the facts and not by proof of his character; such eviden- 
ce might create a prejudice but not lead a step towards substantiation 
of guilt. As Stephen observed in his General View of the Cri- 
. minal Law of England [Ed. 1863, p. 309] " a man's general bad 
character is a weak reason for believing that he was concerned in 
‘any particular criminal transaction, for it is a circumstance common 
to him and hundreds and thousands of other people, whereas the 


opportunity of committing the crime-and facts immediately connect- - 


ed with it are marks which belong to very few, perhaps only to 


one or two persons ; if general bad character їз {бо remote, а forli- 


ori, the particular transactions of which that general bad character is 
the effect, are still further removed from proof ; accordingly, it is an 
inflexible rule of English Criminal Law to exclude evidence of such 
transactions" We must consequently fake no account of the circum- 
stances under which Khagendra assumed the name of Suresh. When 
we come to examine the evidence relevant to the conspiracy charge, 
we find this much established that he-was acqualnted with both 
Sasanka and Kalipada; he appears to have come down on more than 
one occasion from Bhastara to Calcutta on account of illness and to 
have stayed in the room of the one or the other in Upper Circular 
Road ; in fact, in each of these rooms medicine prescribed for him 
',and.parially used was found. ‚But the mere fact that Khagendra 
was acquainted with Sasanka and Kalipada and was possibly on 
friendly terms with them, is obviously insufficient to connect him with 


the alleged criminal conspiracy.” Considerable stress, However, has ` 


been laid upon а letter written by one Biroja from Caloutta on the 
17th November, 1913 and found in the room of Khagendra at Bhas- 
tara. In this letter, Biroja]promises to send “ new paper” in a few 
days On behalf of the Crown it has been suggested thar-the " new 
paper” mentioned in the letter refers to the Liberty leaflet; «the 
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suggestion, however, can take rank only as an unproved hypothesis. 
More than this, there is no evidence to show who this Biroja was, 
although, at the instance of the Crown, he was named ав a со-. 


. conspirator in the chaige. We know nothing about his activities, and 


although an attempt was made by some of the prosecution witnesses 
to prove that a man named Biroja lived with Kalipada for a few days, 
that evidence when scrutinised turns out to be contradictory and 
unrellable. We agree with the Sessions Judge that the evidence is 
not sufficient to connect Khagendra with the particular HS 
charged. 


We may here couvéplénily deal with four important questions 
of law, raised and discussed before us in conneotion with the proce- 
dure adopted in the Court below, with regard to the examination 
of the witnesses and of the accused. i 


]t appears that, in more than one instance, when the prosecution 
had called a witness to prove a particular point, (for instance, witnesseg 
Ral Mohan Ray and Atul Chandra Das Gupta) the defence 
directed the ¢ross-examination to matters wholly unconnected with 
the examinatlon-in-chief, but yet relevant for the purposes of the 
trial. Two questions thereupon arose, firs/, whether ‘In a cross- 
examination of this description, leading questions could be put to 
the witness, and, second/y, whether the prosecution were entitled to 
test, by way of cross-examination, the veracity of their own witnesses 
with regard to the matters elicited by the defence in cross-examina- 
don. The answer to these questions must depend upon the provisions 
of the Indian Evidence Act. Section 138 is in these terms : “ Witnesses 
shall be first examined-in-chief, then (if the adverse party so 
desires) cross-examined, then, (if the party calling him so desires) 
re-examined,” 


“ The examination and cross-examination must relate to relevant 


facts, but the cross-examinatlon need not be confined to the facts 
to which the witness testified on his examination-in chief.” 


“The re-examination shall be directed to the explanation of 
matters referred to in cross-examination, and if new matter 1a, by 
permission of the Court, introduced in re-examination, the adverse 
party may further cross-examine upon that matter," 


` Section 143 provides as follows :—"Leading questions may be 
asked in cross-examination.” ` 


Section 154 is in these terms: “The Court may, in its di&cre 
tion, permit the person, who calls a witness, to put any question 
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to him which might be put in cross-examination by the adverse CRIMINAL. 
party.” It is consequently plain that the accused were entitled, in a1 
cross-examinatiob, to elicit facts in support of -their defence from id 

Amritalal Harra 
‘the prosecution witnesses, though the facts thus elicited had no n 


relation to the facts to which the witnesses had testified on their ^ King-Emperor. 
examinaton-in-chief. It is also plain that, in the course of cross- Mookerjee, F 
examination of this character, the defence were entitled, in view 
of the generality of the provision of section 143, to ask leading 
questions. It is finally obvious that the Court might, in its discre- 
uon, under section 154, permit the prosecution to cross-examine 
the witness, even- though, he had been originally ^ called 
by them, with regard to the matters elicited by the defence. 
Indeed, in such circumstances, it would be generally an improper 
exercise of discretion to refuse the prosecution an oppor- 
tunity to cross-examine the witness for the purpose indicated. 
This view is in accord with the law as administered in England. 1t 
has been ruled there that though leading questions may, in strictneas, 
be put in cross-examination, even though the witness be favour- 
*able to the cross-eraminer [Parkin v. Moon (1)], yet when 
a vehement desire is betrayed to serve the interrogator, it is certainly 
improper and greatly leasens the value of the evidence, to put Ше 
very.words into the mouth of the witness which he із expected to 
echo back: EF. v. Hardy (a) Again, as the cross-examination 
Is not limited to the matters upon which the witness has been 
examined-in-chief, but extends to the whole case, it would be 
obviously unfair, to allow the evidence brought out in 
.cross-examination to pass unchallenged: Morgan v. Brydges, (3); 
R. у, Murphy (4). The question was elaborately reviewed by 
Shaw C. J. in Moody у, Rowel (5) where the learned Chief Justice 
summed up his opinion as follows :—" There is one authority 
djrectly in point, where the objection, was taken, and it was 
decided by Lord Kenyon that such leading question is admissible: 
Dickinson v. Shee (6). So, in several recent cases, it has been held 
that where a witneas is called to a particular fact, he isa witness 
to all purposes and may be fully cross-examined to the whole 
case, and no distinction is suggested as to the mode of cross- 
examination: Morgen v. Brydges (3); A. v. Brooke (7). The 
weight of authority is in favour of the right to put leading questions 


(1) (1836) 7 C & P. 409. (а) (1794) 24 St. Tr. 755. 
(a) (1818) a Stark 314. (4) (1841) 1 Arm. M & О. 206. 
(5) (1839) 17 Pickering 490. (6) (1801) 4 Esp 67.. 


(7) (1819) 2 Stark 472; 20 К. К, 723. 
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under the circumstances stated, and this 1s confirmed by practice 
and experience". Asis pointed out in Taylor on Evidence (Art 


4432), In the United States the difficulty is avoided by the adoption 


Qf the logically consistent rule that a party has no right to cross- 
examine any witness, except аз to circumstances connected with 
matters stated «in his examination-in-chief, and if he wishes to 
examine him respecting other matters, he must do so by making 
him his. own witness and by calling him as such in the subsequent 
progress of the cause. (Seethe judgment of the Supreme Court 
of the United States delivered by Mr. Justice Story in Philadelphia 


and Trenton Railway Coy. v. Stimpson - (1). The view we take 


ів to some extent supported by the decision of the Judicial Com- 
mittee in Kalagurla v. Parlagadda (2). It may finally be added thar 
the matter is eminently one in the discretion of the trial Judge, and 
hig decision is practically conclusive: Price v. Manning, (3); Rice 
v. Howard (4). 


In the course of the trial before the Sessions Judge, a persist- 
ent effort was made by the defence to elicit from individual 


-prosecution witnesses whether he was a spy or an informer, and, 


also to discover from Police Officials the names of persons from 
whom they had received information. The Sessions Judge dis- 
allowed questions of this character, and, in our opinion, the course 
he adopted was correct. In X. v. Bernard (5, when objection: was 


‘taken to a question put to a witness, whether he had gone toa 


certain place as-a spy, Lord Campbell allowed the objection to 
prevail, on the ground that the question was not relevant, and that 


‘the witness was really called upon to draw an inference from facts 


within his knowledge. Again in A. v. Smith O'Brien (6), it was 
ruled that disclosures made by informers, to the Government, the 
Magistracy or the Police, with the object of detecting and punishing 
offenders were privileged. Reference was made to the general rule . 
formulated by Eyre O. J. in A. v. Hardy (7): “ It is perfectly right that 
all opportunities should be given to discuss the truth of the evidenoe 
given against a prisoner ; but there ів а rule, which has universally 
obtained, on account of-its importance to the public for detection of 
crimes, that those persons who-are the channel, by means of which 
that detection is made, should uot be unnecessarily disclosed; if it 
can be made to appear that really and truly it is necessary to the 


(1) (1840) 14 Peter 448. (a) (1902) 6 С. W. Nu 513. 
3) (т E Ch. D, 372. (4) (1886) 16 Q. B. D. 681. 
B 1858) 1 Fos & Fin. 240; 8 St. Тг. N. S. ). 


(6) (1849) 7 St. Tr. N. S 2 (129). 
(7) (1794) 24 St. Tr. 755 (808, 11). 
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investigation of the truth of the case, that the name of the person 
should be disclosed, I should be very unwilling to stop it, but it does 
not appear to me that it ia within the ordinary course to do ЇЕ" 
It may now be taken as settled rule .that witnesses for the 
Crown in criminal prosecutions undertaken by the Government 
are privileged from disclosing the obannel through which they 
have received or communciated information: JR. v. Walon (1); 
R. v. Richardson (a) А. G. v. Briant (3); Marks у. Beyfss. (4); 
but it has been ruled thata detective cannot refuse on grounds of 
public policy to answér a question аз to where he was secreted ; 
Webb у Catchiove (5). f 


A question has been raised here as to the procedure bevasi 
in section 360 sub-section (1) of the Criminal Procedure Code. 
The Sessions Judge appears to have strictly carried out the provi- 
sions of the section, which require that the evidence of each 
' witness as it is completed, shall be read over to the witness 
in the presence of the accused, if in attendance or of his pleader, if 
he appears by а pleader. ‘This ptocedure appears to have occupied 
considerable time; but in view of the decisions In MoAendra Nath 
v. Bmperor (6) and Yyofish. Chandra v. Emperor (7), which are in 
accord with the case of Kama/chinathan v Emperor (8) and were 
binding on the Sessions Judge, it must be ruled that the procedure he 
followed is not open to criticism. ' We may add that in a case of this 
description, where every possible point was likely to be contested, a 


strict compliance with the statutory provisions was manifestly desirable. , 


A question bas been ralsed in this Court as to the propriety of 
the procedure adopted by the Sessions Judge when he accepted 
written statements from the accused, and our attention has been 
drawn to Emperor v..Ansuvya (9). It is sufficient to state that no 
objection was taken by the Crown in the Court below when the 
statements were tendered ahd: received. The procedure followed 
in this case is in accordance with what we believe la the universal 
practice in the Courts of thia province, and we do not feel pressed 
by the doubt suggested in the case mentioned. But it is desirable 
to state explicitly that such a written statement does not take the 
place of evidence nor of such examination of the aocused as is 
contemplated by the Code. — 

(1) (1817) 32 St. Tr. 1 (тоо), (а) (1863) 3 Fos & Fin, бол. 

(3) (1846) 15 M. & W. 169; 71 К. R. біо. (4) (1890) as Q. B. D. 494. 

(5) (1886) 3 Times L. R. 159. (б) (1908) 1a C. W. М. 845. 

(7) (1909) I. L. R. 36 Calc. 955. (8) (1904) I. L К. 28 Mad, 308, 

(9) (1903) АП. W. N: 1. 
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Only one other question now requires consideration, namely, 
the question of sentence upon Sasanka, Counsel on his behalf 
pressed for a reduction of the sentence, should our ultimate con- 
clusion be in favour of сопуісПоп. The Crown, onthe other hand, 
has obtained a Rule for enhancement of sentence. After anxlous 
consideration of the matter, we have formed the deliberate opinion 
that the order of the Judge should not be touched in this respect. 
The offences, of which Sasanka has been proved to be guilty, are 
of the gravest character, and thelr heinousness is, if possible, 
accentuated by the fact that the bombs under construction, if 
completed, would have been employed for the destruction of human 
life. The demands of justice, consequently, require a deterrent 
sentence, Atthe same time, we are of opinion that the maximum 
sentence should be reserved for offences of even a worse description, 
which, it is not difficult to imagine, might fall within the scope of 
the Explosive Substances Act. From these points of view, the 
sentences passed on Sasanka by the Sessions Judge are appro- 
priate and should not be disturbed. 


. The result of our decision may now Бе’ summarised. Appeal 
No. 587 ‘of 1914 preferred by Amrita alias Sasanka is dis- 
missed. Appeals Nos, 588, 589, 590 and 598 preferred by 
Dinesh, Saroda, Chandra Sekhar and Upendra alias Kalipada 
are, allowed, The convictions and sentences upon each of 
these persons are set aside, aad’ we direct that they be released 
from custody. Appeal ‘No. 4 of 1914, preferred by the 


` Crown against the acquittal of Khagendra alias Suresh, is dismissed. 


Rule No. 1293, issued at the instance of the Crown, for enhance- 
ment of sentence is discharged. 


Appeal No. 587 dismissed : 

Appeal No. 4 dismissed. 
Appeals Nos. 583, 539, 690 and 598 aliousd: 
Rule No. r293 discharged. 
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. ' FULL BENCH. Сиш 


Before Sir Lawrence Yenhins, К. C. 1. Е, Chuf Yustioe, Sir Harry d 
Stephen, Knight, Fudge, Mr. Justice Woodroffe, Sir Asutosh eS 
Жош» Knight, fudge, amd Mr. Justice Holmwood. 
EMPEROR 
Ld 


А UPENDRA МАТН DAS * 

Misdirection—Y иту trial—Fudge refreining from directing the Fury as do 
. exceptions—Exceptions not raised nor relied om by accused—No evidence on 
. rtcord— Majority of Fury returning a verdict of guilty of murder— wey, if 
. afterwards can bring a unanimous verdict of guilty of culpable homicide not 

amounting to murder—Letters Patent for the High Court of $udicature 

at Fort William in Bengal (1865) cl. 26—Review on certificate of Adwocate- 

General Certificate, what jo show-—Statement of trial Fudge—Cul- 

_ pable homicide—Indian Penal Code (Act XLV of 1860) Secs, 299, 300— 

Culpabls komicide, when not murder—Cass when can be left to Fury under 

р. 56 304 of the Indian Penal Code (Act XLV of 1860)~¥udge, duty of 

UO Criminal Procedure Code (Act V of 1898) Secs. 297, 30$—Scintilla of 
svidence—Burden of Proof —Exceptions—Circumsiantial evidence —F udge's 
decision that there eas no evldence—Accused’s case —Sudden and 

~ grave provocation —Fudge, duty оў, when to make a case for the accused — 

—kHeidence to ро te Ywry—Whole course $a proceedings im trial Court— 

Avidence Act (J of 1872), Sec. 105. 

Per curiam—No error of law is committed by a Judge who refrains from 
directing the Jury as to exceptions whith hyve neither been ralsed nor relied 
upon by the accused and have no basis in evidence on the record. 

a Ona verdict of murder belng given by the majority of the Jury, it is not 
competent to the Judge to take any verdict on the lesser charge of culpable 
homicide not amounting o murder. 

Per Jenkins C. y —Clause 26 of the Letters Patent requires that the : 
certificate should reflect the judgment of the Advocate-General and not a mere 
surmise ; it 18 presumably granted [п the Interests of justice after a careful 
consideration of all available materials. . _ ч 

Per Senkins С. F. and Mookerjee Ў-—\Уһеп a Court is called upon to 
review a case under clause 26 of the Letters Pattent, It will accept as unquestion- 
able the statement of the trial Judge as to what actually took place before him, 

R. v. Pestonji (1), Everett v. Youelis (a); R. v. Grant (3), Gibbs v. Pike (4)4 
and R. v. Meller (5) referred to. 

Per Fenkins C. $.—Culpable homicide із of two degrees ; it may be mur- 
der or culpable homicide not amounting to murder. 


* Application under Clause 26 of the Letters Patent for review on 
certificate of Advocate-General. 


(1) (1873) ro Bom. Н. C. R. 75. 
(a) п) 4 d.683;1 МАМ 530 


A 
Ad. 1081; 3 N PAS 5, 
(6 еа 9 M. . 
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Murder Is defined by section 300 of the Indian Penal Code and four states 
of mind are there Indicated, any one of which is sufficient to constitute murder 
when death is caused. The section formulates five execeptions, any one of 
which suffices to reduce the degree of criminality from murder to culpable homi- 
cide not amounting to murder. These exceptions are substantially those cases 
(т) where the offender is deprived of the power of self-control by grave and 
sudden provocation, (а) where the offender exercises the right of private de- 
fence in good faith, (3) where the offender is or aids a public servant acting 
for the advancement of public justice, (4) where there is a sudden fight and so 

, and (5) where the victim consents. 


Culpable homicide may therefore be not murder, (1) where, notwithstanding 
the mental state is sufficient to constitute murder, stil! one of the exceptions 
applies, or (2) where the mental state, though within the description of section 
999 of the Indian Penal Code, is not of the special degree of criminality required 
by section 300. 

А caso сап be left to the Jury under section 304 ofthe Indian Penal Code, 
ifthe exceptions enumerated in section 300 are held not to apply in. the cir- 
cumstances of the case. 


The duty of a Judge in a trial with a Jury is defined by section 297 of the” 
Code of Criminal Procedure and is further elaborated under section 298 and 
Includes the duty to decide all questions of law arising in the course of the 
trial, It would. come within the duty of the Judge to determine whether any 
evidence had been given on which the Jury could properly find the question 
for the party on whom the o»s of proof lies, for that is a question of law, 

It is not enough to saythat there was some evidence. A scintilla of eyl- 
dence would not justify the Judge in leaving the case to the Jury. There must 
be evidence on which they might reasonably and properly conclude the fact 
to be established. 


Ryder v. Wombwell (1) referred to. 

It is for Ње Jury to зау whether ара how far the evidence із to be believed. 
And if the facts asto which evidence is given are such that from them a fur- 
ther Inference of fact may legitimately be drawn, it is for the Jury to say whe- 
ther that inference is to be drawn. But it is for the Judge to determine, sub- 
ject to review, as a matter of law, whether from those facts that further 
Inference may legitimately be drawn, : 


Metropolitan Ry. Co т. Yackson (a) followed. 

Per Jenkins. C. F. and Holmwood ¥.-~-The burden of proving the existence 
of circumstances bringing the case within the exception is upon the accused, and 
the Court has to presume the absence of such circumstances, thatis to say, It 


has to regard the absence of such circumstances as proved unless and until 
the contrary is proved. 


, Per Senkins C ¥.—The distinct and proving power of circumstantial evi- 
dence depends upon its incompatibility with any reasonable hypothesis other than 
that of the truth of the principal fact in proof of which it is adduced 


(1) (1868) L- R. 4 Ex. 38. (а) (1877) L. Е, ЗА, C. 193. 
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In determining the question whether the Judge rightly decided as a. matter CUMIN AL: 


of law that there was no evidence of any of the exceptions, it Is relevant to con- БЕ 
sider how the accused’s case was placed before the Court. The conduct ofa j о 
case by а Counsel le not a negligible factor even in a crimina] Court, though Н Emperor 
и. 
шау not necessarily conclude the accused. Upendra Nath D as. 


"Per Mookerjee F—Mere non-direction is not necessarily misdirection ; 
those who allege misdirection must show that something wrong was sald or that 
something was said which would make wrong that which was left to be under- 
stood ; every summing up must be regarded in the light of the conduct of the 
trial and the questions which have been raised by the Counsel for the ргозеси: 
Чоп and for the defence respectively, 


R. v. Stoddard (1) followed, . : 

Per Jenkins C. F. and Mookerjee, ¥.—A Judge should lay down the law only 
in so far as it bears upon the evidence adduced In the particular case, 

Per Fonkins C. ¥.—It is the duty of the Judge to keep the Jury within 
proper limits, and for this purpose, to simplify, as far as he can, the issues fairly 
and properly before the Court, and direct the minds of the Jurors to those issucs 
and those Issues alone. ` 


Per Stephen ¥.—It is the duty of the Judge to show how the law applies to 
the facts on the record. 

Absence of evidence is a fact for which the Jury cannot properly infer pro- 
vocation, for the propriety and not the possibility of an inference isthe test 
by which а Judge should decide whether or not he should suggest a case for 
the consideration of the Jury on his own initiativo. A Judge always puts any case 
to the Jury which is seriously made on behalf of the accused, even :hough he 
may consider it unfounded or even absurd, But he fails in his duty if he makes 
. а case himself on which he thinks the Jury cannot properly convict; for to do 

this isto mislead the Jury, | 

It is the duty of а Judge to make a case for the accused on which he thinks 
that-a verdict of not guilty may be properly returned, though the case has not 
been suggested by or on behalf of the accused. It is the duty of the defending 
Counsel to make the Judge aware of any case that he considers may be made on 
behalf of the accused though he has not made it himself. When defending 
Counsel hears a Judge omit in summing upa polnt that he considers may be 
made on behalf of the accused, it is а dereliction of duty on his part not to 
bring the point to the notice of the Judge. 

Per: Woodreffe and Mooklerjee ¥¥—-The mere fact that Counsel for tho 
` accused has failed to present to the Court a particular aspect of the case, cannot 
justify an omission on the part of the Judge to draw the attention of the Jury 
fosuch possible view of thecase on the evidence, notwithstanding that It 
may have escaped the Counsel for the accused, 

Per Mookerjes F —The` expression “lay down tha law" in section 997 
of the Code of Criminal Procedure does not signify “ lay down the whole law 
оп the subject irrespective of the facts of the particular case." 


(1) (1909) а Cr. App. Rep. 217 (246), o M 


September, 3. 
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, To determine whether there was or was dot evidence to go to the Jury, 
regard must be had to the whole course of the proceedings In the trial Court. 


Per Holmwood 3. —Section 105 of the Evidence Actis imperative. Section 


902 of the Codeof the Criminal Procedure ls mandatory, • 


A majority verdict with -which the Judge Agrees has exactly the same legal 
force as a unanimous verdict, and If it be a verdict of murder, the Court cannot 
go behind it and take any further verdict upon the facts which have been found 


Љу the Jury to amount to murder. . 


© ` Review on certificate of Advocate-Geheral under clause 26. of the 
"Letters Patent for the High Court of Judicature at ын, William in 


Bengal. 
The material facts and agruments are fully. set. out in the Ed 
ment of the Chief Justice. 


Messrs. Е. Norton, C. Bagram and Р. K. Sinka foc the accused. 
‚Меним. В, C. Milter, K. 5. Bonerjee and 5 N. Duit for the 
‘Crown. СА. Y. 


The following judgments were delivered : 


Jenkins O. J.—Upendra Nath Das was tried at the last Cri- 
minal Sessions of this Court before Stephen J. and a Specia] Jury on 


—— 


‘charges under sections 303, 304 and 326 of thé Indian Penal Code. 


The Jury found the accused gullty under section 302 by à majority 
of 8toi. The learned Judge agreeing with them gave judgment 
In accordance with the opinion of the majority and sentenced the 
accused to death. 


The Advocate-General subsequently onthe representation of the 
accused's Counsel as to the direction given by the learned Judge 
in his charge to the Jury purported to grant a certificate under ‘clause 
26 of the Letters Patent. Certain alleged errors of decision on points 
of law were attributed ta the learned Judge, but when the case came 
on for argument it was found that in some respects the certificate was 
In direct conflict with what was stated by the Judge, and in other: 
respects was manifestly unsustainable, or failed to formulate the 
accused's real grievance as placed before us by Mr. Norton on his be- 
half. Ithas been decided by the leading case of Reg. Y. Pestoni 
Dinsha (1) that the statement of the Jüdge who presides at the trial 
is conclusive and accordingly Mr. Norton was, on his own applica- 
Чоп, allówed to.apply for a fresh certificate that might be In con- 
formity with the learned Judge’s statement, and might also give 


ов) (1873) 10 Bom. Н C. К. 7$: 
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effect to the accused's real grievance to which I have already alluded. 
This grievance was in substance that the learned Judge had directed 
the Jury that he could not see evidence that would establish any of 
the exceptions bet forth In section зоо I. P. C. when in fact there 
was such evidence, "The.Advocate-General has now granted a fresh 
certificate which is in these terms :— 


“1 certify that in my judgment the following points of law were 
erroneously decided by the learned Judge and should be further 


` cosidered by the High Court under the provisions of section 26 of 


the Letters Patent of 1865. 

«т. That the learned Judge told the Jury that he ‘did not see 
that there was any evidence of any of those provided for’ (meaning 
exceptions to section 300, Indian Penal Code), thereby : 


* (a). Wrongly withdrawing from the Jury the charge of culpable 


. homicide not amounting to murder under section 304, instead of 


leaving the case to the Jury upon that charge ; and 

* (b) wrongly*omitting-to explain to the Jury that they were the 
sole Judges of the evidence, and that notwithstanding his expressed 
opinion it was competent to them upon the facts to find a verdict 
under section 304; and 

“ (с) thereby misdirecting the Jury. ` 
' “з, The learned Judge ‘mentioned the existence of exceptions of 
such as self-defence ', but omitted to explain to the Jury the appli- 
cation of the exception of provocation to the facts of the case, 
thereby failing to oomply with section 297 of the Criminal Procedure 
Code, — 

“3. That the Jury not being unanimous and having returned a 
majority verdict only on the charge under sectlon 302, Indian Penal 
Code the learned Judge erred in law in not taking their verdict on 
the charge under section 304, inasmuch as in the event of a unani- 


mous verdict under section 304 the majority verdict under section 302. 


could not legally have been accepted. 
Я G. Н. B. Кккиск.. 
gist Angus, 1914. Advocate-General, Bengal.” 
The certificate of an Advocate-General is naturally entitled to 
respect ; the Lotters Patent require, that it should’ reflect the judg- 


meat of the Advocate-General and not а mere surmise, and the. 


certificate is presumably granted in the Interests of jus-ice after a 
careful consideration of all available materials. Here ‘the error 


ascribed to the Judge obviously-depends on the evidence in the case, 
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CRIMINAL. and until that is perused it 1з difficult to see how the Judge can be 
1914. said to have erred in directing the Jury as to its effect. I therefore 
Ene: feel Mr. Norton must have been under some misapprehension when 
x. be stated to the Court that no note of the evidence was read by or 
Upendra Nath Das- to the Advocate-General before he granted his certificate. - But what- - 
Fenkins, С. F. ever may have been done, the certificate has been granted and wo 
therefore have to deal with the case. 


The first paragraph of the certificate imputes to the Judge (a) 
that he withdrew from the Jury the charge of culpable homicide not 
amounting to murder and во forth and (b) that he wrongly omitted 
to explain to the Jury that they were the sole Judges of the evidence 
and so forth. The learned trial Judge positively and definitely 
denies the accuracy of these allegations, and this denial is con- 
clusive. 


The second paragraph complainst hat the learned Judge omitted 
to explain to the Jury the application of the exception of provocation 
to the facts of the саве. But the learned Judge was of opinion that ^ 
there was no evidence of any of the exceptions enumerated in sec- 
Чоп зоо and among those exceptions ів that which I will for brevity 
call grave and sudden provocation. So that in plain language. what 
we have to see is whether the Judge misdirected the Jury when he sald 
he did:not see there was any evidence of any of the exceptions. To 
arrive at a conclusion as to this it is necessary to see what the law 
is as to culpable- homicide. | 


Section 199 of the Indian Penal Code provides that whoever 
causes death by doing an act with the intention of causing death or 
with the Intention of causing such bodily injury as із likely to cause 

death or with the knowledge that he is likely by such act to cause 
death commits the offence of culpable homicide. 


But culpable homicide is of two degrees, It may be murder or 
culpable homicide not amounting to murder. 

Murder is defined by sectlon 300 and four states of mind are 
there indicated, any one of which is sufficient to constitute murder 
where death is caused. The precise significance of these four several 
states of mind is sometime missed, but thereis no reason why this 
should be, for each-mental state is aptly explained by one or 
other of the four several illustrations appended to the section, 

But then the section goes on to formulate fivé exceptions any 
one of which suffices to reduce the degree of criminality from murder 
to culpable homicide not amounting to murder. "These exceptions 
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substantially are those cases (1) where the offender ls deprived of 
the power of self-control by grave and sudden provocation, (2) where 
the offender exercises the right of private defence in good faith, (3) 
where the offender is or aids a public servant acting for the advance- 
ment of public justice, (4) where there is a sudden fight and so 
forth, and (5) where the victim consents. 


Culpable homicide may therefore not be murder, (1) where not- 
withstanding the mental state 1s sufficlent to constitute murder, still 
one of the exceptions applies, or (1) where the mental state, though 
within the description of section 299, is not of the especial degree of 
criminality required by section’300. The law on this subject is fully 
expounded in Reg. v. Gorachand Gape (т) and in Beg. у. Govinda (2), 
and in relation to the cases falling within the second of the above 
categories the essential differences are Indicated by the contrast in 
the language of sections 300 and 304. It is then erroneous to 
suppose that a case cannot be left to the Jury under section 304, If 
the exceptions enumerated .In section 300 are held not to apply in 
the circumstances of the case, and it is this erroneous view and the 
fallacy founded on it that have beent he foundation of much of the 
argument before us. The learned Judge could and he conclusively 
assures us he did, leave the case to the Jury under section 304 
though he told them he could see no evidence that would establish 
any of the exceptions. The duty of the Judge in a trial with a Jury 
is defined by section 297 of the Criminal Procedure Code which 
provides that the Judge shall proceed to charge the Jury summing up 
the evidence for the prosecution and the defence and laying down 
the law by which the Jury are to be guided. 


The Judge’s duties are further elaborated under section 298 and 


include the duty to decide all questions of law arising in the course 
of the trial. 


It would therefore come within the duty of the Judge to deter- 
mine whether any evidence had been: given on which the Jury could 


properly find the question for the party on whom the onus of proof 
Hes, for that isa question of law. 


We have heard much of a scintilla of evidence and ize paralysing 
effect on the power of the Judge to assist the Jury; thatis an argu- 
ment that might possibly have possessed some force in the early 
part of the last century. But the scintilla theory is now exploded. 


(1) (1866) B. L-R. Sup. Vol. 443; 5 W. В. Cr. 4$ 
(а) (1876) I. L, R, 1 Bom. 342. 
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It is not enough to say that there was some evidence. A scintilla 
of evidence clearly would not justify the Tudge In leaving the case to 
the Jury. There must be evidence on which they might reasonably 
and properly conclude the fact to be established : Ryder у. Wombwell 
(1).- This case was quoted with approval in Mefropolifan Ry Co. v. 
Jackson (з), where Lord Blackburn said: “Itl s for the Jury to say 
whether and how far the evidence is to be belleved. And if the 
facts as to which evidence is given are such that from them a further 
inference of fact may /éegisimasely be drawn itis for the Jury to say 
whether that inference is to be drawn. But it is for the Judge to 
determine, subject to review, as a matter of law, whether from those 
facts that further inference may Jegi/mately be drawn.” It is true 
that these remarks were made in a civil case, but they are of univer- 
sal application. 


How then do matters stand as to this question of grave and 
sudden provocation ? Itis dn exception, and the burden of proving 
the existence of circumstances bringing the case within the excep- 
tion was upon the accused and the Court had to presume the 
absence of such circumstances, that is to say it had to regard the 
absence of such circumstances as proved, unless and until the con- 
trary was proved. (Evidence Act, sectlona 105 & 4). To apply this 
to the circumstance of this case the Court was bound to regard the 
absence of grave and sudden ров as proved until the 


contrary was proved. 


It ig admitted that there is absolutely no direct evidence proving 
grave and sudden provocation, and this ів amply shown by the notes 
of evidence, the whole of which was read out to из. 
^ Butitis sald there is circumstantial evidence, and so it has to 
be seen whether the Judge was entitled to hold as a matter of law 
that there were no facts from which the inference of grave and 
sudden provocation could legitimately be drawn. 


In Wills on Circumstantial Evidence, sth edition p. E it Is said 
that the distinct and proving power of circumstantial evidence 
depends upon its incompatibility with any reasonable hypothesis 
other than that of the truth of the principal fact in proof of which it 
is adduced, and this statement has been incorporated into the judg- 
ment of Hill J, who delivered the principal judgment of the Full 
Bench in Emperor v. Imam Ali Sircar (3). 

(1) (1868) І. В. 4 Ex, 32 (38). (a) (1877) L. К. 3 А. C. 193. 
(3) (1903) 8 C. W. N. 278. 
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- In approaching the question whether the Judge rightly decided 
as a matter of law that there was no evidence of any ofthe excep- 
tions, it is relevant to consider how the accused's case was placed 
before the Court, for I think this may fairly and properly be taken 
into consideration. 


` The conduct of a case by Counsel ів nota negligible factor even 
ina criminal Court, though it may not necessarily conclude the 
accused, and that it is not without its influence is forcibly illustrated 


by the judgment of the Lord Chief Justice in The King v. Bridg- 


waver (т), with which all the Judges hearing the case concurred., 


It is admitted by Mr. Norton who appeared for the accused at 


‚ the Sessions, that the case he made was that his client had по hand 


t 


in the killing of Jamini, and that hə never suggested and certainly 


never argued that the exception of grave and sudden provocation had 
any application to the case. He has very fairly stated before us that 
to have advanced the defence of grave and sudden provocation would 


have been in confict with his instructions. His argument in the 


Bessions Court was that the case was опе of murder or nothing, and 
he pressed upon the Jury their reponsibility if they convicted the 
accused of the offence of murder on what he regurded as the meagre 
and unsatisfactory testimony before the Court. This may bea very 
potent argument when skilfully handled before a Calcutta Jury and 
no one would be a/better Judge of its value than Mr. Norton. The 
whole of the evidence has been placed before us, and I can find no- 


thing in the cross-examination of any of the prosecution witnesses 


that is not in harmony with this. 


When the Judge summed up, he expressed his inability to вее 
any evidence that brought the exceptions in section 300 into play, 
and though this was done in the presence of Counsel for the accused, 
no prótest was advanced, nor was any suggestion made to the Judge 
of a defect in his charge or of a disregard of any of the lines of 
defence. . 


In the argument before us, it is candidly admitted that the real 
purpose even now is not to have it adjudged that there was grave and 
sudden provocation and so to have the quality of the offence reduced, 


but to obtain a decision that no crime at all has been proved against ' 


Upendra Nath Das; in other words, to obtain a decision which 
would of necessity negative the theory of grave and sudden provoca- 
tion as applied to him. , 


(1) L, R. (1905) 1 K. B. 131 (133). 
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The-accused apparently made no statement in the Sessions Court, 
but-his statement before the Committing Magistrate was, “I know po- 
thing about this matter, what shall I say about И?” 


I think then in view of all these circumstances it may fairly be 
said that grave and sudden provocation was no part of the defence 
case in the Sessions Court, and this, I think, has to be borne in mind 
when estimating the propriety of the Judge’s intimation that he did 
not see that there was any evidence of the exceptions. 

In my opinion this decision in the circumstances was чак апд 
I think the Judge correctly laid down the law. 


In the absence of any direct evidence of grave and sudden pro- 
vocation or of facts from which this exception could be legitimately 
inferred—for I hold that there were no such facts—it would in my 
opinion have been an error on the part of the learned Judge to have 
laid down the law as to a matter which was not legally and not pro- 
perly before the Jury. Where a trial for culpable homicide is pro- 
ceeding before a Jury, it is not an appropriate mode of laying down 
the law to discourse on all branches and departments of this com- 
plicated topic of crime ; to do so is, I think, calculated to confuse 
the Jury and possibly to direct their deliberations Into channels that 
have nothing to do with the case. The duty ofthe Judge is (in my 
opinion) to lay down the law in reference to the case presented to 
Court and the facts of the case, and not to perplex the minds of the 
Jury with considerations that are outside the legitimate scope of the | 
enquiry. It is I think, the duty of the Judge to keep the Jury within 
proper limits, and for this purpose, to simplify as far as he can the 
issues fairly and properly before the Court, and direct the minds of 
the Jurors to those issues and those issues alone. 


То apply these remarks to the facts of the case, the Judge was 
I think justified on the evidence and on the facts before him in ex- 
cluding enquiry into the exceptions, for thelr applicability had not 
been made even the matter of conjecture or surmise before him, 
much less the subject of proof or positive defence. 

There is authority in tbis Court which fully supports the view 
taken by the Judge at the’ trial. In Queen v. Huri Giree (1) it was 
sald that to give the accused the benefit of exception 1, it ought to 
be. shown distinefly notonly that the act was done under the in- 
fluence of some feeling which took away from the accused all control 
over his actions but that that feeling bad an adequate cause. 


(т) (1868) то W. R, Cr; аб. 
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And in Famsheer v. Queen (1) it was ruled In regard to the ex- 
ception of private defence, which.stands on the same. footing, that 
it must be supported by evidence giving a full and true account of the 
transaction from which the charge against an accused person 
arises. “No accused person,” itis said, ^ can at-the same time 
deny committing an act and justify it, The law does not admit of 
justification by putting forward hypothetical cases ; it must be by 
proof of actual facts.” No case1s reported which throws a doubt 
on these decisions. It is not however necessary for me on this 
occasion to goto the whole length of this last decision, for I am 
content to hold on the general principles I have endeavoured to 
formulate, that there was no error in anything decided аг the trial in 
reference to grave and sudden provocation. 

-. But there is another erroneous decision imputed to the learned 
Judge by the certificate and it is expressed in these terms : 

* 4. That the Jury not being unanimous and having returned a 
majority verdict only on the charge under section 302 Indian Penal 
Code the learned Judge erred in law in not taking their verdict on 
the charge under section 304, inasmuch as in the event ofa unani- 
mous verdict under section 304 the majority verdict under section 302 
could not legally have been accepted.” 

І have no hesitation in holding that the law as propounded in 
this paragraph ів erroneous. It was hardly made the subject of 
serious argument before us, and it could not be, for itis manifestly 
opposed to the law. 

The result then is that the certificate granted Is misconceived, in 
part it is opposed tothe learned Judge's conclusive statement of 
what occurred, and in no respect can I find that it discloses an error 
in the decision of a point of law decided by the Judge at the trial. 

In this view of the case, it is not within our power to reopen the 
сале, and І regard myself as not entitled to express any opinion 
as to its merits. In fact I am not in a position to deal with the merits, 
for they have not been discussed before us nor have those conditions 
been established on which alone they could be considered by us. 


` Our powers are circumscribed, for weetan only. actin conformity 
with clause 36 of the Letters Patent. If there wae no misdirection 
or other error as certified, the certificate was misooncelved, and we 


have no power to interfere. 


(1) (1877) 1C. L R. 62, 
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If the merits of the case or the sentence are to be further consi- 
dered, then that must be not by this Court but PY some other 
authority vested with the requisite power. 


Stephen J.—I agree generally with what the Chief Justice 
has said : but I wish to adda few words rather to explain the course 
that I took in this case than to prove that it was correct according to. 
decided cases that were not in my mind at the time I took it. 


The error in my proceeding certified by the Advocate-General 
ls, as I understand it, substantially that I omitted to direct the atten- 
tion of the Jury toa defence that might have been raised on the 
facts proved їп the trial. This defence was- that though the facts 
proved might show that the accused had killed the deceased In such 
circumstances that his act fell under one of the first four paragraphs 
of section 300, Indian Penal Code, yet they might be taken as showing 


` that it also came within the scope of exception 1 ; and that if the 


Jury thought that this wag so, the offence would be reduced from mur- 
der to culpable homicide not amounting to murder. Instead of doing 
this, I omitted to explain to the Jury the application of the excep- 
Чоп of provocation to the facts to the case,” which is a correct 
statement of what I did,in that I advisedly did not tell the Jury that 
grave and sudden provocation had anything to do with the case. 


If I omitted to draw the attention of the Jury to any matter a con- 
sideration of which might properly lead them to return a verdict 
of culpable homicide not amounting to murder, instead of murder, 
I no doubt committed an error, though the defence did not suggest 
the existence of any such matter. If however І hadtold the Jury 
that the existence of grave and sudden provocation had anything to 
do with the case, it would have been my duty to point out to them 
the evidence that supported the exception, since in laying down the 
law it is the duty of the Judge to show how the law applies to the 
facts on the records. This would have been impossible, as I had no 
doubt that there was no such evidence in the case; for the absence 
of any evidence as to the circumstances immediately preceding the 
killing of the deceased {s not by itselfa fact from which the Jury could 
properly infer the existence of the circumstances constituting provo- 
cation. In order to etsablish the existence of grave and sudden 
provocation it would have been necessary to puta suppositlous case 
before the Jury, by which I mean a case founded on suppositions 
as to facts and not on evidence. In my opinion it would be a serious 
error on the purt of a Judge to do any such thing. Jf I was wrong 
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in thinking that there was no evidence on which'the Jury could ‘pro 
perly find the existence of grave and sudden provocation, again, I wa 
in error. But on reconsidering the matter. Iam ot opinion that I 
was not wrong in taking the view that I did. 
Т have said that absence of evidence was a fact from which the 
Jury could not properly infer provocation, for I consider that the 
propriety and not the possibility of an inference is the test by which 
a Judge should decide whether or not he should suggest a case for 
the consideration of the Jury on his own initiative. A Judge always 
puts any case to the Jury which is serlously made on behalf of the 
accused even though he may consider it unfounded or even absurd. 
But he fails in his duty if he makes a case himself on which he 
thinks the Jury cannot properly convict. For to do this is to mislead 
the Jury. ‘ 

These were the general considerations which caused me to act 
asl did. And in so acting I have no doubt that I was acting in 
accordance with the rules followed by Judges in England in charg- 
ing Juries, and I believe that the same rules have always” been 
followed by Judges in this Court and in the mofussil, And I have 
no doubt that these rules should be followed here; for the law as 
to murder, and its reduction to manslaughter or culpable homicide 


are practically the same here thatthey.are in England. In England 


manslaughter is rightly not charged in addition to murder, unless. it 
is thought that ft ought to be considereda s a specific offence. 
And ifitis not charged а Judge does not refer to it unless it is 
alleged, or is in his opinion indicated by the facts proved. The 
view of the law indicated by the Advocate-General implies that the 
Judge is to perform the functions that are properly performed by 
defending Counsel; a course which would be fatal to the proper 
discharge of his duty. 


In conclusion, I may state that the following propositions which 
I consider elementary,.but which seems to have been lost sight of 
in this case. It is the duty of а Judge to make a case for the 
accused on which he thinks that а verdict of not guilty may be 
properly returned, though the case has not been suggested by or on 
"behalf of tae accused. Itis the duty of the defending Counsel to 
make the Judge aware of any case tbat he considers may be made 
on behalf of the accused though he has: not made it himself, When 
defending Counsel hears a Judge omit in summing up, a point that 
he considers may be made on behalf of the accused, it is^ а derelic- 
` Чоп of duty on his part not to bring the Point to the notice’ of the 
Judge. 
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Сатитилт, Woodroffe J—As regards clause (1) оѓ. Ње certificate, the 
n allegations there made are not in accordance with the learned 
Emparar Judge’s statement. Mr. Justice Stephen says that Не neither directed 
| s. the Jury that there was no evidence of grave ала sudden provocation 
Upendra Nath Das. пог did he say that he himself saw no such evidence. ‘That is, I 
Ер understand, this exception was not specially named in this connection, 
Further, so far &s it refers to grave and sudden provocation, this 
point is affected by the remarks made later as regards that special 
defence. The point here taken, therefore ‘fails. The ground in 
claüse (3) also, in my opinion, faile. If there were 8 to 1 in favour 
of verdict of murder there could not be in law ап unanimous verdict 
of culpable homicide not amounting to murder. And if sucha 
verdict had been returned, it would have shown that the Jury did 
not understand the law. Stephen J. tells us that under his orders 
nó verdict was taken on the second and third counts. The trial 
was, therefore, in this respect in order, 
- There remains, then, the ground in clause (2). Stephen J Е 
tells us that he said to the Jury there were exceptions, but that 
һе need not tell the Jury about them, and that he said this because, 
in his opinion, there was, ір faci,'no evidence of grave and sudden 
provocation or other case within the exceptions, The question then. 
resolves itself into this : was there or not such evidence upon the 
.despositions which have been read to us. It isto be observed in 
„the first case that no such defence was raised by the accused or his 
experienced Counsel. I am not prepared to hold us a general-^ 
proposition of universal applicability that a Court cannot and should 
not consider a case in favour of the accused which he has not 
raised. For such a case may properly arise on the prosecution 
evidence, and If it did, I myself should put it to the Jury for their 
consideration whatever line might have been taken by the accused 
or his Counsel. But on the question whether an inference does 
arise in favour of the accused, the fact, thata particular defence 
has or has not been taken, may affect the significance of the evidence 
given. Mr. Norton has argued that if the learned Judge had 
discussed this question of grave and sudden provocation, it is possi- 
‘ble the Jury might have arrived at a different verdict. I cannot 
say that this is impossible. For Jurles are sometimes ready to 
seize any point which may relieve them from a verdict possibly ' 
involving a capital sentence. But what we have to see is whether 
the learned Judge was bound in law to do so. I hold that the 
alleged error of law із not established on the ground, firstly, that 
this special defence was not raised by the accused, and secondly - 


1914. 
mm 
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that reading the evidence in the light of that fact it cannot be said ` СвімінА, 
to be such as to have cast on the Court the duty of asking Ше Jury == 


to consider whether the evidence disclosed .circumstances which аы 
would have established such a defence had it been specifically. Emperor 
raised. Upendra Nath Das, - 
There is indeed ап air of unreality about the cbntention.- Mr. Woodroffe, Y. 
Norton does пої even now ask us to hold that his chent committed -— 


the act charged under grave and sudden provocation. What he 
asks us to do is to hold that there was a misdirection on this point 
which would enable him to argue the case on the facts, to show. 
that the accused never committed the act at all, and that he has been 
found guilty of the offence with which he was charged on practi- 
cally the testimony of a single witness whose evidence he impugns. 
With the merits, however, we are not concerned until it ıs established 
that there has been an error in law which opens out the case for 
our judgment The same ground precludes me from dealing with 
' the question of sentence, which may arise on the facts above stated, 
and the possibility, if the verdict be correct, of the act having been 
committed without preme ditation on a sudden access of passion. 
This is, however, a matter for the Crown to consider. 1 can only 
hold that no error of law has been shown which entitles me to re- 
open a verdict or to consider a sentence which has already been 
passed. ` 

Mookerjee J.—On anxious consideration of the arguments 
addressed to us in this matter, I have formed the opinion that the 
. application for review must be dismissed. The reasons for this 
conclusion are identical with those stated by Woodroffe J. in the 
judgment he has just read, and I shall accordingly touch briefly 
upon the main points in issue. 

It is well settled that when the Court is called upon to review 
a case under clause 26 of the Letters Patent, it will accept as 
unqueationable the statement of the tral Judge as to what actually 
took place before him: Reg. ү. Peston (1); R у. Grant (з); 
Everett v. Fouells (3); Gibbs v. Pike (4); R. v. Mellor (3). From 
this point of view, the certificate granted by the Advocate-General 
must be deemed to have been based in part ona misapprehension 
of the facts. The.two questions which remain for consideration are, 


(1) (1873) ro Bom. Н. C. К. 75. 
(а) (1834) 5 B. & Ad. 1081; 3 N. & M. тоб. 
(3) (1833) 4 B. & Ad. 683; 1 N. & M, 530. 
(4) (1842) 9 M. & W. 351; бо К. К. 749. 

` (5) (1855) 7 Cox C. C. 454; Dears & Bell 468, 
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first, was it misdirection not to explain to the Jury the scope and 
effect of the first exception in section 300 of the Indian Penal Code : 
and secondly, was Stephen J. bound to take the verdict of .the Jury 
on the second count namely, that of culpable homicide fot amount-. ` 
Ing to murder. 

As regards the first point, it isto be observed that section 297 
of the Criminal Procedure Code requires the Judge to chargé the 
Jury, summing up the evidence for the prosecution and defence 
and laying down the law by which the Jury are to be guided. In 
the present case, it is not disputed that the Judge did lay down the 
law, but it is argued that his exposition of the law was imperfect, 
as he did not explain to the Jury the bearing of the first exception 
in section 300. I do not think it can reasonably be maintained 
that the expression “lay down the law” signifies “lay down the 
whole law on the subject irrespective of the facts of the. particular 
case before the Court.” If this view were not adopted, the infer- 
ence would follow that in every case where an accused is charged ^ 
with an offence, say the offence of murder, it would be incumbent 
upon the trial Judge to lay before the Jury an exhaustive commen- 
tary on the law of murder in all its possible aspects; he would thus 
have to deal with matters entirely foreign to the enquiry before the 
Court, and the Jury would be distracted by the discussion of legal 
questions which could be of no assistance in the solution ofthe 
problem laid before them. The reasonable construction of section 
297 of the Criminal Procedure Code is that the Judge should lay ; 
down the law, only in so far as it bears upon the evidence adduced 
in the particular case; as has been said, all unnecessary and extran- 
eous discussion and argument should be avoided by the Judge, and 
the summing up should be strictly confined to the evidence adduced 
and the mode of application of the law to such evidence . Queen v. ' 
Nobokisto (1). The case of Emperor v. Makmadkhan (2), to which 
reference has been made on behalf of the prisoner, is really not oppos- 
ed јо this view. Consequently, the mere faot that Stephen J. did not 
explain to the Jury specifically the effect of the first exception in 
section 300 does not show that there has been a misdirection. The 
petitioner has to establish that the question of grave and sudden 
provocation did require consideration in the circumstances of this 
case. I am unable to hold, upon the notes of the evidence which 
have been read to the Court, that the question did properly arise at 
all. The trend of the cross-examination of the prosecution witnesses 
points unmistakably to the conclusion that the case for the defence 


(1) (1867) 8 W. R. Cr. 87. (1927) 9 Bou L. R 13! 


VoL. XXL] : HIGH COURT, . 


was that the accused was not in the house when the woman was’ 


killed; the defence, presented by an able and experlenced Counsel, 
was that the case was one of murder or nothing at all. It was never 
hinted before the trial Judge that the case might possibly be one of 
grave and sudden provocation. Indeed, evenin this Court, although 
dt has been strenuously argued that the Judge should have invited the 
attention of the Jury to the first exception in sectlon 300, Counsel for 
the prisoner has frankly intimated that if he can induce the Court 
to hold that there has been a misdirection and then to examine the 
case on the merits, he would argue, not that the accused was guilty 
.of the offence of culpable homicide not amounting to murder 
because the case fell within section 300 exception (и), but that the 
acoused has been falsely charged and has had no hand in the com- 
mission of the crime. Such a position as this seems to me to be 
.entirely untenable, I wish, however, to dissociate myself from the 
proposition that the mere fact that Counsel for the accused has failed 
to present to the Court a particular aspect of the case, can justify an 
omission on the part of the Judge to draw the attention of the Jury 
to what appears to be a possible answer to the charge against the 
accused even on the prosecution evidence ; it would’ be the duty ot 
the Judge, in. my opinion, to draw the attention of the Jury to such 
possible view of the case on the evidence, notwithstanding that it may 
have escaped the Counsel for the accused. The question, conse- 
quently, arises, whether, on a falr and reasonable reading of the evi- 
dence, we can say in this case that the question of grave and sudden 
provocation did require consideration and should have been put to the 
Jury. Iam of opinion that the answer must be in the negative. The 
Counsel for the prisoner has dwelt on his past history and his relation 
with the deceased woman, and has put forward a plausible and pos- 
sibly a captivating theory that he could not have killed her except 
under.grave and sudden provocation. It is not disputed that there 
їз no direct evidence on the point, and although circumstantial 
evidence might be sufficient to justify the plea if taken, I see no 
answer to the very forcible argument of the Standing Counsel that 
to determine whether there was or was not evidence to go to the 
Jury, regard must be had to the whole course of the proceedings in 
the trial Court We cannot further overlook the provisions of 
section 105 of the Indian Evidence Act, illustration (b) whereof has 
an obvious application to this matter, From these points of view, 
I think Stephen J. was fully justified in the opinion he expressed, 
namely, that none of the exceptions in section 300 (it is immaterial 
that he mentioned specifically only one) had any application ta, the 
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CRIMINAL. case. It is erroneous to say that he withdrew from the Jury the 
1914. charge under section 304 : that charge remained, and it was open to 
ev the Jury, if they were not satisfied as to the existence of any of the 

Emperor 


ig four alternatives specified in the substantive portion'of section 300, 
Upendra Nath Das. to return a verdict of not guilty on the first count and guilty on the 
Mooherjos, [2 second count. What Stephen J. omitted to do was to lay down the 
—— law as to grave and sudden provocation ; this omission did not con- 
stitute misdirection In the circumstance of this case. As Lord Al- 
verstone C. J. said in Кеш v. S/oddard (1), quoting with approval 
the words of Lord Esher M. К. in Abrash v. N. B. Ry Co. (2), mere 
non-direction is not necessarily misdirection ; those who alipge mls- 
direction must show that something wrong was said or that something 
was said which would make wrong that which was left to be under- 
stood ; every summing up must be regarded in the light of tbe con- 
duct of the trial and the questions which have been raised by the 
Counsel for the prosecution and for the defence respectively. 

As regards the second point, itis plain that after the majority of 
the Jury had returned a verdict of guilty of murder, they could not 
possibly, without gross inconsistency, bring in a unanimous verdict 
of guilty of culpable homicide not amounting to murder. The direc- 
ton given by Stephen J. in this respect was obviously right. 

In the view I take, no error of law has been established, and, 
consequently, the Court is not called upon to express an opinion as 
to the propriety of the conviction and sentence, although as Wood- 
roffe J. has pointed out, if the Court could examine the case on the 
merits, there might be matters for careful consideration. " 

Holmwood J.—I desire to express my entire concurrence with 
all that has fallen from my Lord the Chief Justice as regards the 
certificate, the law and the facts in this case. But I wish to say a 
few words on the only two points which are now before us. 

I have never had any doubt and І still have no doubt that no 
error of law is committed by a Judge who refrains from directing 
the Jury as to exceptions ‘which have neither been raised nor 
relied upon by the accused and have no basis in evidence on the 
record. As to what is necessary to bring a case legally within the 
exception of grave and sudden provocation, this Is very clearly laid 
down in numerous English and Indian cases of which I need 
only refer to the case of ' Huri Gtree (3). 

Where there is no evidence bringing the case directly within any 
such exception It would in my opinion be a misdirection to ask the 


(1) (1909) a Cr. App. Rep. 217 (246). 
(9) (1886) 11 App, Cas. 147. (3) (1868) то W, К. Cr, 26. 
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Jury to come to a finding of fact on e hypothetical state of circum- 
stances which do not bring the case within the exception as a matter 
of law. Indeed the Court must presume the absence of those 
circumstances. “Section 105 of the Evidence Act is Imperative. 

It would be a most undesirable practice for Judges to put hypo- 
thetical defences not taken by the accused before the Jury and might 
cause serlous prejudice to the accused. The practice has been 
condemned both by this Court and by the Allahabad Court: 
Jamiker т. Queen (т) and Queen v. Chakauri (2). 


The poirit seems to me во elementary as to admit of no argu- 
ment. 


Iam unable to understand how the learned Advocate-General 
ralsed the point since he did not and could not certify that there 
was evidence sufficient in law to bring the case within the exception 
of grave and sudden provocation, and until that is established as a 
matter of law, there is no case to go to the Jury whose function is 
only to draw the further inference that the provocation found to exist 
in law is sufficiently grave and sudden to cause the accused to lose 


the power of self-control. This was really the only point that was: 


seriously contended before us. 

As regards the point which was raised as to the T of 
taking а verdict on the charge of culpable homicide not amounting 
to murder when the original verdict on the charge of murder is 
only а majority verdict, the contention is clearly contrary to the 
plain provision of the Code. Section 305 is mandatory. If the 
Judge agrees with the opinion of the majority of the Jury, he shall 
give judgment in accordance with such opinion. On a verdict of 
murder being given, it is certainly not competent to the Court to 
take any verdict on the lesser charge of culpable homicide. 

It would not only be superfluous but impossible—since if the 
Jury found the accused guilty under the minor charge it would 
negative the verdict of murder and the same result would follow on 
a verdict of “ not guilty” of culpable homicide. It is admitted that 
to take a verdict on the charge under section 326 would have been 
superfluous. A majority verdict with which the Judge agrees has 
exactly the same legal force as a umanimous verdict, and if tt be a 
verdict of murder the Court cannot go behind it and take any 
farther verdict upon tho facts which have been found by the у to 
amount to murder. 

cum therefore of opinion that no error of law has been estab- 


AT M. ` Application refused. 
(1) (1877) 1. C. L. R. ба. ` (a) (1898) All. WON. 209, . ' 
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ORIGINAL CRIMINAL. 


Before Sir Lawrence Jenkins K.C.I,E., Chief Justice, Sir 
Asutosh Mookerjee, Knight, fudge, and Mr. Fusitee Holmwood. 


EMPEROR. p 
. . 
NOGENDRA NATH SEN GUPTA.* 


Special Bench of High Court constituted under Act XIV of 1908, powers 97— 
. Indian Penal Code (Act XLV of [860), Secs, 34, 302— Accused, examination 
1 of Criminal Procedure Code (Act V of 1598), Sec. 342—9 oinder of ckarges 
under Sec, 303 and Sec. 3o read with Sec. 34, Indian Penal Code (Act 
XLV of 1860), if valid—Innocent person, if cam injure himself by truthful 
explanation-—Counsel for Crown, duty of—Counsel for defence, duty of— 
Local Inspection. 


А special Bench of the High Court constituted under Act XIV of 1908 із 
competent to try an accused person for &n offence under section 302 of the 
Indian Penal Code read with section 34, although section 34 is not specifically 
named in the schedule. 


‘A Special Bench of the High Court constituted under Act XIV of 1908 із 
competent to examine the accused person under section 5343 of che Criminal 
Procedure Code, E 


An accused person may be charged, in the same trial, under -section 302 
as also under section 302 read with section 34, Indian Penal Code in respect , 
of the same incident. 


An innocent man cannot injure himself by a truthful explanation of the 
circumstances appearing in the evidence agalnst him, and ín his case the - 
failure even to offer evidence is an unwise course. 


The duty of Counsel for the Crown is not to secure a convictien but to 
assist the Court in arriving at the truth and consequently to call all such 
evidence as may throw light on the case. 


The Court may visit the locality Inthe presence of Counsel for the prose 
cutlon and for the accused, for the correct understanding of the essential details 
of the case. 


Counsel бот prisoner should not state, as alleged existing facts, matters 
which he had been told їп his instructions, on the authority of the prisoner, 
but which he does not propose to prove by evidence or suggest in crate, examina: 
tion of Prosecution witnesses, 


^ Original Criminal Trial, before a Special. Bench ander Act XIV оё 1908, 
on a commitment by Mr, D. Swinhoe, Chief Presidency Magistrate of Calcutta ` 
dated the 19th January, 1915." 


К - 
t 
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The acoused was produced’ before the Magistrate on ‘the and 
Deoember 1914 and was remanded to jail. The-enquiry occupied the 
Court from the Sth to the 18th January; neither the acoused nor his 
counsel was allowed to be present ; the evidence was all taken in his 
absehce. On the 19th January, the Magistrate framed the following 
charges and committed the accused for trial by the High Court, under 
Act XIV of 1908: 


(т) That you on or about the asth day of November 1914, at 
No, 1o-4-1, Mussalmanpara Lane within the Town of Calcutta, 
conimitted murder by causing the death of Ram Bhajan Singh by 
means of an explosive substance and thereby committed an offencé 
punishable under section 302, Indian Penal Code, and within the 
cognizance of the High Court. 


(2) That on or about the day aforesaid and at the place aforesaid 
you, together with same person or persons unknown and in furthe- 
rance of the common intention of all, committed murder by causing 
"m the death of Ram Bhajan Singh, by means of an explosive substance 
and therehy committed an offence punishable under section 302 


read with section 34, Indian Penal. Code, and within the cognizance 
of the High Court. 


‚ (3) That on or about the day aforesaid and at the plaoe afore- 
said, you voluntarily caused grievous hurt to Monoranjan Chakrabarty 
by moans of an explosive substance and thereby committed an offence 
punishable ynder section 326, Indian Penal Code, and within. the 
T cognizance of the High Court. 


(4) That on or about the day aforesald and at the place afore- 
said, усп, together with some person or persons unknawn and in 
furtherance of the common intention of all, voluntarily caused 
grievous hurt to Monoranjan Chakrabarty by means of an explosive 
substance and thereby committed an offence punishable under 
section 326, read with sectlon 34, Indian Penal Code, and within 
the cognizance of the High Court. 


(s) That on or about the day aforesaid and at the place afore» 
said, you volutarily caused grievous hurt to Someswar Dutt Pande 
by means of an explosive substance and thereby committed an 
offence punishable under sectlon 336, Indian Penal Nous and 
within the бош of the High Court. 


(6) That on or about the day aforesaid and at the place -afore- 
‘said, You, together with some person or persons unknown and in 
furtherance of the common’ jntention of all, voluntarily -causéd 
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CRIMINAL. . grievous hurt to Someswar Dutt Pande by means of an explosive 

igi substance and thereby committed an offence punishable under sec- 

maa Пор 326 read with section 34, Indian Penal Code,,and within the 
т. cognizance of the High Court. 

Nogendra. (7) That on or about the day aforesaid and at the place afore- 
said you voluntarily caused grievous hurt to Harabilas Ghoshal 
by means of an explosive substance and thereby committed an 
offence punishable under section 326, Indian Penal Code, and with- 
in the cognizance of the High Court. І 

(8) That on or about the day aforesaid (and at the place aforesaid) 
you, together with some person or persons unknown and in further- 
ance of the common Intention of all, voluntarily caused grievous hurt 
to Harabilas Ghosal by means of an explosive substance and thereby 
committed an offence punishable under section 326 read with section 
34, Indian Penal Code, and within the cognizance of the High Court. 

Sir 5. P. Sina and Messrs N. Gupta, K. N. Chaudhuri, and А, 
Sina for the Crown. ~ 

Messrs Langford Famer, L. Palit, and Arabinda Кау for the 
Accused, 

The facts and arguments, so far as they are material for the 
purposes of this report, appear from the judgment of the Court. 
The following supplementary notes refer only to important questions 
of practice and procedure raised in the course of the trial. 

Sth Marck, After the accused had pleaded not guilty to each of the charges 
read out by the Clerk of the Crown, Mr. James intimated that he | 
had three legal objections to the charges as framed and asked for 
direction as to the stage at which he should submit them to the Court. 
The Court stated that it would be most convenient to hear the objec- 
tions at the conclusion of the opening address for the prosecution. 

Sir S. P. Sinha then briefly outlined the case for the prosecution. 


In the course of his address, he mentioned that the prosecution 
would prove that in July last an unsuccessful attempt had been 
made to assassinate Basanta Kumar Chatterjee, who was the intended 
victim of the present outrage. 

[The Chief Justice enquired whether evidence was available to 
connect the accused with the alleged attempt.] 

Sir B. P. Sinha replied in the negative. 

The Court ruled that the evidence would be Inadmissible. . 

Mr. James contended, in the first place, that as section 34, Indian 
-Penal Code, was not mentioned in the Schedule to Act XIV of 1908, 
the Special Bench constituted under that Act was not competent 
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to try the accused for an offence under section 302, Indian Penal 
Code, read with section 34. Нё ‘referred to the fact that the Court 
was specifically authorized to try an accused for an attempt to commit 


or any abetment of the principal offences mentioned in the Schedule. : 


Sir S. P. Sinha afgued that when an accused is charged under 
section 303 read with section 34, he is not charged with an offence 
distinct from that mentioned in section 302 ; in other words, section 
34 сев not create a separate offence. Не referred to Qweem v. 
Gorachand Gope (1), Empress v. Dharam Ray (3), and Emperor v. 
Chhotalal (3) ; Foster on Crown Law. p. 353, and Mayne on Crimi- 
nal Law, 4th Ed. p. 238. 


[The Court over-ruled the objection taken by Mr. James] 


Mr. James contended, in, the second place, that the accused 
could not be charged in the same trial with an offence under section 
302 as also an offence under section 303 read with section 34. Не 
urged that the trial, if so held, would be open to objection on the 
ground of misjoinder of charges, and, that, at any rate, it would not 
be right to embarrass the accused with two such inconsistent cases 
as were necessarily implied by ‘the charges under section 302 and 
section 302 read with section 34. He referred to King-imperor v. 
Tirumal (4) and Suórahmasia v. Emperor (5). 


[The Chief Justice referred to А. v. Borthwick (6 .] 
[The Court over-ruled the objection.] 


Mr. James contended, in the third place, that the facts as alleged 
on behalf of the prosecution were not sufficient, even if proved, 
to support a conviction under section 302 read with section 34. 


[The Court intimated that this objection would be reserved for 
argument till after the close of the case for Prosecution.) 


Sir 5. P. Sinha then proceeded to call evidence for the Crown. 


While the first witness, Syama Charan Manna, who had made 
plans of the locality, was under examination, Counsel on both sides 
stated that it would be desirable for the Judges to visit the locality, 
for the correct appreciation of the cardinal facts of the case. The 
Court intimated subsequently that the Judges would visit the locality 
on the same evening, in the presence of Counsel on both sides. 
This was accordingly done. 

(1) (1866) B. L. R- Sup. Vol. 43; 5 W. R. Cr 45. 

(а) Gee т W,N.a36. ' (3) (1912) L L. А. 36 Bom. 524. 
(4) (1901) I. L. К. 24 Mad. 525 (547) (5) (1901) I. LL R, 25 Mad. бг (87). 

(6) (1779) 1 Douglas 207. 
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Witness Basanta Kumar Chatterjee, while under examination, 
stated that on the 24th November 1914, that ls. on the day previous 
to that of the bomb outrage, he had gone to Alipur to look after 
а bad livellhood case, and that after the case was ever for the day, 
his attendant Narendra Nath Mookerjee drew hls attention to an 
unknown youth near him. Subsequently, when he went to the 
hospital, on the evening of the asth November, where thé persons 
injured by the explosions had been removed, Narendra stated to 


‘him that the accused, (who was one of the injured men), was the 


young man he had noticed at Alipur the day before. 


Mr. james contended that this evidence was inadmissible, as it 
was In essence evidence of bad character. 


Sir S. P. Sinha conceded that the prosecution was not entitled to 
give evidence of bad character, and stated that the prosecution in 
fact knew nothing of the accused that would associate him with 
any anarchical movement. But he submitted that, if the evidence 


* of the purpose for which Basanta Kumar Chatterjee bad gone to 


the Alipur Court on the a4th November was expunged, the ' 
evidence thatthe accused was seen at Alipur near Basanta Kumar 
Chatterjee might be received as evidence of preparation under 
section 8 of the Indian Evidence Act. ЛИМ 

[The Court ruled that all reference to the bad livelihood case 
must be expunged from the evidence, but that the evidence as to 
the alleged presence of the accused at Alipur near Basanta Kumar 
Chatterjee on the:day previous to that of the bomb outrage, was 
admissible as evidence of preparation ] 


Basanta Kumar Chatterjee, in answer to questions putto him in 
the course of cross-examination by Mr. James, stated that when 
the young man-mentioned by Narendra was pointed out to him at 
Alipur, several pleaders were present, and that he hed. tried to 
ascertain whether any of the pleaders had recognised the youth. 


Sir S. P. Sinha then asked the witness, in re-examination, to 
state the result of his enquiry from the pleaders. . 


The witness replied that one of the pleaders gave a full descrip- 


tion of the features of the youth’he had seen, but declined to give 


evidence in Oourt. 

Mr. James objected that this statement of the witness was in- 
admissible. 

[The Court overruled the objection and held that the answer 
given on re-examination was directed to the explanation of a matter 
referred to in crose-examination, (Section 138, Indian Evidence Act.)] 
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Basanta Kumar Chatterjee was unable to identify the accused CRIMINAL, 
as the youth he had seen at Allpur. igis: 
Narendra Nath Mookerjee was then called to speak to the alleged реа 
incident ат Alipur. NOE | 
Mr, James objected that the evidence was inadmissible. — 
Sir S. P. Sinha contended that the evidence was admissible under 
section 8 or g of the Indian Evidence Act. 
(The Court overruled the objection, and the witness was examined 
as to the alleged incident.) 
12/k March. 


Witness Jatindra Chandra Mozumdar, a pleader of Faridpur, was 
called on behalf of the Crown to prove that the revolver alleged to 
have been found near the accused, while the latter lay unconscious in 
Akhil Mistris Lane, was his property and was stolen from his 
custody on or about the 6th January, 1913. | 


$ 
» Mr. James objected to this evidence on the ground that it was 
“essentially an attempt to introduce evidence of bad character against 
the accused. І 


[The Court overruled ihe objection and held that the prosecution 
was entitled to shew that the revolver was stolen property which 
could not possibly have been in the custody of the Police and thus 
to meet effectually the suggestion made by the defence in the course 
of cross-examination of a prosecution witness that the police had put 

- the pistol near the accused while he lay unconscious.] 


[The Chief Justice also referred to the resolution of the 
Judges in R. v. Shimmin (1): "It is contrary to the administration 
and practice of the criminal law as hitherto allowed, that Counsel 
for.piisoners should state to the jury, вз alleged existing facts, 
matters which they have been told in their instructions, on ‘the 
authority of the prisoner, but which they do not propose to prove 
in evidence." His Lordship intimated, for the guidance of Counsel 
for the defence, that if it was really Intended to rely upon the 
theory that the pistol had been placed near the accused by one or 
more members of the police, foundation must be laid for it in 
the evidence and the question putto the police witnesses in cross- 
examination. ] 

At the request of the Counsel for the defence, some of the ! 
witnesses already examined were then iecalled for further cross- 
examination in view of the direction given by the Court. ; 

Mr. Leeson of Rodda & Company. was called to prove that the 
revolver in question Һай been sold by his firm to Jatindra Chandra 
(1) (1882) 15 Cox 122. 

4 : 
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Mozumdar on the rs5th February 1910. И transpired that the 
account books, to which the witness reterred to prove this fact, had 
been prepared from the day-book or the cash-book in‘ which entries 
weie made at the time of the sales of all arms. 


Mr. James objected to the reception of the books in evidence. 


Sir S. P. Sinha undertook to produce the day-book and the 
cash-book. 


Mr. Leeson produced the day-book for 1910. 


Mr. James objected that as the book had not been produced at 
the enquiry before the Magistrate, it could not be received in evidence 
in the High Oourt under Sec. 9 of Act XIV of 1908. 


[Ihe Court overruled the objection on the ground that section 9 
referred only to the recepuon of supplementary evidence by the 
Magistrate.) `~ i 


Mr. Leeson then proved that the day-book had been kept in Ше 
ordinary course of business by his firm, and identified the particular < 
entry as in the band-wnriting of one of his assistants, now dead. 

Sir S. P. Sinha, argued that the evidence was admissible under 
section 32 (2) of the Indian Evidence Act. He also submitted that 
the book originally produced was kept in triplicate by the firm under 
the provisions of the Indian Arms Act, and the entry therein was 
consequently admissible under section 35. 


Both the books were thereupon received in evidence, 


Mr. Prior of the Oxford Mission was called on behalf of the 
Crown to depose that on the evening of the 25th November, 1914, 
he һай, on receipt of information, gone to the Medical Oollege Hos- 
pital and identified the accused as Nogendra Nath Sen Gupta, one 
of the inmates of the Oxford Mission Hostel. 


Mr. james. in cross-examination, asked Mr. Prior, whether he 
knew where the accused was on the afternoon of the a4th November, 


Mr. Prior stated that he had heard from Mr. Holmes of thc 
Qxford Mission that Nogendra was playing tennis in the Hostel at 
the time mentioned. 


Sir S. P. Sinha objected that the evidence was inadmissible even 
in cross-examination. . 


[The Comt upheld the objection ] 


[The Chief Justice enquired whether, in view of the well-settled 
principle that the duty of Counsel for the Crown is not to secure a 


1 
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conviction but to assist the Court in arriving at the truth, the prosecu- 
tion intended to examine Mr. Holmes.]t 


Sir S, -P. Sinha replied in the affirmative, and Mr. Holmes was 
examined on behalf of the Crown later on in the day. 


[Sw S. P. Sinha intimated at the end of the day that he had no 
further witnesses to call.] 


[Mr. James intimated that he did not intend to examine any 
witness for the defence. ] 


[The Chief Justice intimated that the Court would proceed on the 
next day under section 342 of the Criminal Procedure Code to 
examine the accused.| 


The accused wrote a brief statement and read Jt cut to the Court. 


Mr. James contended that section 343, Cr. P. Code, was not 
applicable lo a trial before а Special Bench constituted under 
Act XIV of 1908. К 


[The Oourt over-ruled the objection.] 


[The Chief Justice referred to the importance of giving the 
accused an opportunity of explaining the circumstances appearing 
in the evidence against him and mentioned the case of А. v. Frost (1). 
the view taken wherein was identical with that adopted by the Court 
of Criminal Appeal in several recent cases]*. 


The accused was then examined by the Court under sectlon 342, 
Criminal Procedure Code. 


Sir S. P. Sinha summed up the case for the Orown. 
Mr. James replied on behalf о} the accused. 


Mr. James then argued the question of law reserved різ, whether 
the accused could be convicted under section 302 read with section 
34, if he was proved to have been merely piesent but not shown to 
have taken any part in the throwing of the bombs. Не referred to 
the cases of Queen v. Gorachand (2), Emperor v. Nirmal Kunt (3, 
Queen x. Mahabir (4), Gouridas v. Emperor (5), Empress v. Fhubboo 


it See R v. Holden, (1538) 8 С &P 606, Ram Ranjan Koy v. Kig- 

Em ror, (1914: 19 C W. N 38; Amrita Lal Hama v. King-Empeior, (1915) 
.L.] 331—ReP.). 

(1) (1840) 4 St. Tr. N. S. 85 (443) 

(* Reference may be made to the cases of R, v. McNair (1904; 2 Cr App. 
Rep a, R v. Winkworth (i928) 1 Cr. App. Rep. 129; R. v. Nodder ( 910) 5 
Cr Tipp: Кер. 85 —Rep | 

(2) (2866) 5 W.R 45, B. L R. Sup Vol. 443. 

(3: (1914) L R. 41 Calc. 1072, 18 C. W М. 723 

(4) (18991 IL. LR a1 АП 263. 

(5) (1908) I. L. R. 36 Calc. 659, 13 С. №. N. 680, 
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Mahlon (1), Queen у. Fan Mahomed (a), Kunja v. Emperor (3) Queen. 


v. Sabed Ali (4), Keshwar у. Girish (5), Empress v. Maganial (6). 


Sir S, Р, Sinha read а passage from Mayne on Criminal ' 
Law, 4th Ed. p 237 as part of his argument in answer do the oonten- | 


tion of Mr. James. 
Mr. James replied. 


C, A, Y. 


The following judgments were delivered : are 


Jenkins C. J.—On the evening of November 25th last, at 
or about 7-30, two bombs were exploded in a lane off Harrison 
Road known as Mussalmanpara Lane. Itresulted in the death of a 


police officer, Ram Bhujan Sing, and 1n severe injuries to two other .. 
police officers, Monoranjan Chuckerbutty and Someswar Dutt Pans | 


day, and also to а man named Harabilas Ghosal. 


Of the two bombs one was thrown through the open street dior? 


into a room of the hotise No, 10-4-1, Mussalmanpara Lane, the: 


other struck the front wall of the house to the west of that door... It 
is the prosecution's casa that both bombs were thrown by a party of 
three or more Bengali youths in furtherante of the common - inten- 
tion of all and that the accused Nogendra Nath Sen Gupta not -only 


was of the рану but actually threw one of the bombs. Eight . 


charges have accordingly been framed against the accused Nogendra. 
Four impute to him that he himself threw a bomb, the other four 
impute to him that if he did not throw the bomb still he was a mem- 
ber of the party that did and that this establishes his guilt. Objec- 
tion was taken on behalf of the accused that even on the case made 
by the prosecution the charge in reliance on section’34 of the Indian 
Penal Code could not be sustained. We, however, overruled the objec- 
tion aod have heard the case on the merits, The charges as drawn 


— 


would seem to impute to the accused that he was the thrower of both” b 


bombs, for they charged him with having dírectly caused the injury" ` 


both to Harabilas Ghosal and to the other 'three men, though it ів’ 
fairly obvious that the injury to Harabilas was occasioned by the“ 
bomb that fell within the room and that to the other three by that 


which struck the wall. In the argument before us, the case made was | 


(1) (1882) 1, L. К. 8 Calc, 739. 

(2) (1864) 1 W. К. 49. 

(3) (1912) L L К. 39 Calo. 896. 

(4) (1873) 11 В OL, R. 347; 20 W. R. Cr. 5. 

(5) (1902) 1.1. R. 29 Calc. 496 

(6) (1889) I. L К. 14 Bom 115. А 
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that thetaccused threw the bomb that struck the wall or the second 
bomb asit has been termed. This view rests on the evidence of 
Someswar. He describes the man who threw the bomb as wearing 
an айдал and this is probable ; but aécording to evidence ow which 
reliance can safely be placed, the accused had по a/was that even- 
ing. Apart from this, we regaid Someswar as а patently unreliable 
witness,as willlater appear, and it would be absolutely wrong to 
base any conclusion on an Identification purporting to be made by 
him. Beyond this, there is no evidence that could justify the convic- 
tion of-the accused on the first, third, fifth or seventh charges. 


It has then to be seen whether the bomb was thrown by a party of 
men and whether the accused was of that party. It ів beyond ques- 
tion that two bombs were thrown and that there were two or more 
men of the party by whom they were thrown. ‘he object of the at- 
tack was undoubtedly Basanta Kumar Chatterji, a Deputy Supeun- 
tendent in the C. I. D. and the occupier of No. го-4-1 Mussalman- 

para Lane. ‘hose by whom this dastardly attack has been made 
7 have been assumed 10 be members of a society described аз anarch- 
ist. With the commendable fairness that has maiked his conduot 
of this case, Sir Satyendra Sinha has stated that, apart from what is 
disclosed in these proceedings, the prosecution know nothing of the 
accused that would associate him with any anarchical movement. 
At the same time, we know that he із а student of the Presidency 
College residing in the Oxford Mission Hostel, andit is apparent 
that he ів as far removed from the class of degenerates as a lad well 
can be. 


Undoubtedly, the accused was in the mmediate neighbourhood 
of the explosions; be admits as much, and the injuries he received 
point to the same conclusion. Could he, then, have been there con- 
slstently with his innocence? To ascertain this, it was thought that 
the aocused should be asked to give his explanation, and, notwith- 
standing an objection taken by Mr. Jumes, we thought and still think 
that was the right course to follow. An innocent man cannot well 
injure himself by a truthful explanation, and it would be deplorable, 
were we to hold that it was beyond the competence of the Court, 
when dealing with a oase under Act XIV of 1908, to give an accused 
an opportunity of explaining the circumstances appearing against 
him. And there is high authority in favour of a similar view, for Sir 
Alfred Wills has recently clted with approval the opinion of the 
Court of Criminal Appeal that in the case of an innocent man the 
failure even to offer evidence is an unwise course (Wills on 
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Circumstantial Evidence, page 103) The explanation in this case has 
certainly been of service to the accused, fur taken with the -porsecu- 
tion’s admission as to the place at which the accused's brother resided 
last November, it demonstrates that there was nothing impossible ог 
even unreasonable in the accused’s presence in the lane. The fact, 
therefore, that the accused was injured in the lane, th .ugh calculated 
to arouse suspicion if .unexplalned, cannot be regarded in itself ag in- 
compatible with his innocence. This was recognised in theargument 
before us, and so the prosecution rely on other facts as inculpatcry 
of the accused, and with these we will now deal. 


The first suggestion was that the accused was at the Alipore Magis- 
trate's Court on the 24th of November in circumstances which were 
suggestive of a design against Deputy Superintendent Basanta Kum- 
ar Chatterjee either immediate or prospective. Norendro Nath Mukerji, 
differing in this from Basanta, purports to identify the accused. We 
were far from being satlafied with this evidence, and the testimony of 
Mr. Holmes of the Oxford Mission amply justifi-d our doubt. Mr. 
Holmes spoke with caution, but his testimony is, on that acoount, 
entitled to the greater weight. And we would here remark that it 
was certainly right of the prosecution to call Mr. Holmes, for the 
duty of Counsel for the Crown is not to secure a couviction but tò 
assist the Court in arriving atthe truth. We are satisfied that this 
attempt to create a prejudice against the accused has no foundation 
in fact. 

Next, there is the evidence of Monoranjan and Someswar. That 
they were present is beyond doubt, but an essential part of the story 
each bas told ıs manifestly untrüe. Monoranjan’s testimony would 
place him ina part of the lane not far from the dust-bin, and it 
is in reference to that position that he describes the incidents and in- 
dividuals he professes to have observed. He would place the party 
of bomb-throwers nearer the actual explosions than he himself stood. 
And jet we find that while he 13 most seriously injured, they—if 
the accused be excluded—appaiently escaped untouched. Nor is 
this all, Tor tHe’ evidence, furnished by the scene itself after the explo- 
sions, affords cogent proof that Monoranjan was, at the time of the 
explosions, not near the dust-bin, but close to the lamp-post, standing 
at the corner to the east of the street door. It {sour belief that this 
mis-description was deliberate and was an endeavour to improve the 
case by supporting the story that Someswar has since placed before 
the Court. If regard be had to probabilities, then we agree with the 
argument that to secure escape from injury and capture, the mos 
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favourable position for throwing the bombs would be slightly to the 
north of the dust-bing and this would be naturally followed by flight 
towards the east. The prosecution evidence ghows that two youths 
did actually take that course. ‘Ihe traces of preparations for the 
"attack also support this view. Someswar swears that he pursued 


three men, the number that Monoranjan had described as passing - 


to his right Не bas detalle his pursuit of these men along Mus- 
galmanpara Lane to Harrison Road, and from that point the pursuit 
of one of them along the pathway towards Akhil Mistry’s Lane, till 
his chase was cut short by his stumbling over a tone end falling 
on his hands, thereby, as he says, causing a state of unconsciousness 
from which he recovered after a short but appreclable measure of 
time. Then he returned to ro-4-1. Mussalmanpara Lane. This 
story is palpably untrue. Sheik Hingoo, who appeared to us to 
be'a truthful witness, gives a narrative of events which absolutely 
negatives Someswar's version and shows that Someswar cannot have 


been in pursuit and that three men cannot-have been in flight; in fact, _ 


the only man seen was walking, not running. Nor is this all, for the 
evidence of Satish Chander Banerji, another witness who imressed 
us favourably, is inconsistent with the idea that Sdmeswar ever 
left то-4:1 Mussalmanpara Lane. Someswar was undoubtedly so 
affected by the shock of Ше explosion as to be in a state of great 
and unbalanced excitement, and his story -may represent what he 
would have wished to have done, but ceitainly not what he did. 
We are convinced that there 1s no foundation in fact for the pursuit 
or any of its incidents. - 


Then we come to the story of Sarafat. If true, it would be a 
most important link inthe evidence against the accused and almost 
conclusive of his guilt. But we do not hesitate to pronounce this 
story false, and, indeed, Sir Satyendra Sinha on behalf of the Crown 
did not even refer to itin his reply. Our view rests not merely on 
an appreciation of the evidence as given before us, which left no 
room for doubt as to its worthlesaness, but also on our personal 
observations on the spot which convinced us that the story told by 
this witness was in its most important detail an absolute impossibi- 
lity. We would here desire to explain that we visited the locality, 
^ gtthe urgent request of both parties who felt, and we now think 

rightly, that this was almost necessary to a correct understanding 
of th: case. 


" 


The next step in the case is that the accused was found in the 
narrow part ot Akhil Mistry's Lane which runs east and west, This 
undoubtedly is true; but so far as it goes, it bears out hls story that 
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Canin at he was on his way to his brother's mess, for itis not disputed, and, 

tole: is, indeed, apparent, that this was on the road there from Mussalman- 

= ноот рага Lane. Nor is it without its relevance that while lying there, be 

v. at once gave his brother's name and address and begged that infor-- 
Nogendra. 


mation might be given to him. This fact ia an answer to the sug- 
Fenkins, СОЎ. gestion that the accused endeavoured to conceal his identity by with- 

"m holding his name. [tis at least as reasonable to refer his silence 
to the state of collapse in which he obviously was. Sudhirs sug- 
gestion that the accused wore his d&s/i in wr/kocka fashion may be 
dismissed, as he himself conceded in cross-examination that he was 
unable to support it on oath, and itis a circumstance to, which, no 
other witness speaks. The next move wasto the hospital, and 
it 13 here that Subodh, a C. I. D. officer, attributes to the accused two 
remarkable аай unintelligible replies. He says that the accused, 
when asked his name, replied “Му name is name," and when ask d 
by a European, whether he was a policeman, answered, ^ І ат not 
a police but a man. Not only is the medical evidence of the 
accused's condition strongly opposed to the probability of this being 
true, but there is no confirmation by any European or by any Bengali 
doctor, of these answers. On the contrary, the evidence of those 
called negatives it. Mention may here be mad: cf an incident on 
which Mr. James has laid much stress, the discovery of the explo- 
ded Mauscr cartridge. He evidently regarded it as a fabricated 
discovery designed to prejudice his client. We do not share this 
view; we see no reason to distiust Mr. Lowman’s evidence on the 
point; and in fact no use of the discovery has been made to the 
accused's prejudice. | 


"This brings us to the endeavoui to show that the accused, when 
found in Akhil Mistry's Lane, was ın possession of а revolver, Sir 
Satyendra did not exaggerate the importance of this alleged, incident 
when he declared that if it was not established, then he could not ask 
fora conviction. From what has already been said, it is apparent 
that there has been an endeavour to import into the oase several 
matters that may well occasion anxious doubt as to the preparation 
of the evidence by which it was sought to fasten guilt on the accused. 


But, in dealing with this revolver incident, we have endeavoured 
to estimate its worth on its own independent ‘merits. Does, then, the 
evidence establish, with the degree of assurance that any prudent man 
would require, the accused's possession of the revolver produced be- 
fore us in Court? For, if it does, then it goes far to shew that the ac- 
cused is guilty and has merited the lay's extreme penalty. Wa 
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have the lad’s positive statement that he had not the revolver, and 
` this the’‘law ordains we may take into consideration. On the sugges- 
tion of its later importation, he does not throw any light, nor could 


- he, in the collapsed condition in which he was, for he was practically 


dead to all around him. 


The witnesses who speak to the “shining thing,” or the revolver 
which we, are invited to regard as its equivalent, are many. There 
is, however, displayed throughout this evidence an anxlety to 
make it appear that the “ shining thing" was observed before the 
police came on the scene. This anxiety appears to us to cast a 
needless blur, for if а discovery by the police squared with the facts, 
we certalnly should not on that account regard itas unworthy of 
acceptance. But the difficulty we feel in connection with this part 
of the casé is that we find ourselves confronted with stories so 
difficult to reconcile with each otheror to fit in with ordinary probabi- 
lities that after serious consideration we unhesitatingly come to the 

‘yoonclusion that wo must regard this part of the case witb great dis- 
trust. In dealing with it, we have been materially assisted by Mr. 
James, who, with his junior, Mr. Palit, has obviously made a most 
searching enquiry into all that relates to this alleged discovery of 
the pistol, and has spared no effort to master and understand all 

‘the details of the problem with which he had to deal, Unless 
something has been kept back, the constables Nowrang and Paltoo, 
two most important witnesses, should, according to their evidence, 
have- been at the spot where the accused was lying’ in Akhil 
Mistry's Lane not later than 7-45; and yet the case presented 
for -out. acceptance by the prosecution, and apparently as an 
essential feature of the case, Is that their arrival at the west 
end of the lane was absolutely synchronous with the arrival of Sub- 
Inspector Belcher and Head-constable Моһапдоо Misser at its 
eastern end. But Sub-Inspector Belcher cannot-have reached the 
lane before 8-20, that is, 35 minutes later than the time at which 
the two constables, on thelr own evidence, ought to have arrived. 
We should have attributed little importance to this, i£ it eould fairly 
have been ascribed to a mistaken estimate of time. But it is nothing 
of thekind ; and having followed the case day by day as it was 
unfolded before us, we feel that this is not the true explanation of 
the remarkable discrepancy which resulted іп the equally remark- 
able coincidence of simultaneous: arrival. We cannot resist the 
conclugion that there has not been а complete diaclosure"^of all that 
occurred, and that something has been withheld from ош 
knowl-dge. 

5. 
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CRIMINAL, Then, again, the evidence of Sarat and Sulhir, two other witnesses 
IGIS, of importance, so far from clearing up matters ather tends’ to 
adds increase the perplexities of the case. Both “of them agree in this 
ee - that they will not pledge themselves to more than “а shining 
Nogendra. 


gent thing,” and curlously enough they were nelther of them shown the 
Jenkins, C. ¥ — revolver with a view to identifying itin appearance with what they 
m profess to have seen. Sarat before us has deposed to the presence 
of a constable before the arnval of Belcher, and describes him as 
handling the pistol. Atthe same time, he does not identify him as 
either Nowrang or Poltu, and in this he probably is right, as the 
man of whom he speaks did not wear a фирут. This man, obviously 
& most important witness if Sarat spoke the truth, has not been 
‘called, and it seems to be the prosecution’s case that they do not 
know of any such constable: as Sarat describes. Мг. Belcher 
declared that when he arrived, he saw the pistol and took possession 
of it. We do not say that it may not have been so, but when we 
bear in mind Belcher’s evidence of its spotless condition and ia 
freedom from all trace of blood or mud or water, we find it difficult 
to reconcile this with what must have been the condition of the lane 
and of the accused. It would seem to be the prosecution theory 
that the revolver was carried in the accused’s band ; but, ш his 
right hand, one would have expected tracea of blood, having regard 
to the injuries and the profusion of blood on that side; if on the 
left hand, equally would one expect traces of blood, from the wound 
in the palm of that hand, for it was sufficiently severe to be dress 
ed and sutured at the "hospital. It is difficult to speculate as to 
whether it may not have been in the accused's coat pocket, for, во 
far 18 this from being the case for the prosecution, that the coat has 
not even been put in evidence before us, and we do not know 
what pockets (if any) there were in it. ‘Che reason for this doubt- 
less was that the prosecution felt that it was impossible to square 
the prosecution evidence as to the position of the revolver with.any 
other theory than that it was in the accused’s hand. | 


We have dealt with some of the difficulues in the way of accept- 
ing that view. But there 1s yet another circumstance to be noticed, 
and that is that Sheik Hingu, who certainly mignt have been expect- 
ed to see а revolver in the accused's hand, did not observe one, nor 
was it observed by Monoranjan or Someswar oi, as far as we know, 
by anyone else. Then, again, if the pistol was really in the accused's 
hand, we find it difficult to account for the several positions from 
time to'time attributed to it, or how it was not vigible from the 
first. 
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The whole story of the revolver is surrounded by difficulties and CRIMINAL, 
is enveloped in mystery, und observing that -standard of care, which 1915. 
the positive enactme&t of the law imposes on us, we hold it not 
to be established fhat the accused was in possession of the revolver. - 
But if possession of the 1evolver is not brought home to the accused, Nogendra. 
there clearly is no evidence on which we can hold his guilt proved, Fenhins,C. F. 


and this Sir Satyendra himself declared. 


We desire to make it clear thatin our judgment we do not 
merely give the accused the benefit of the doubt, but after consider- 
ing the matters before us, we decline to hold that he is sbown to be 
guilty, or that his guilt is so probable that a prudent man ought 
under the circumstances of this case to act upon the supposition 
that he ıs guilty. That is the test descilbed by law, and itis amply 
satisfied in the accused's favour in the circumstances of this case. 

1 The Court accordingly acquits the accused of the several charges 
brought against him and directs that he be set at liberty. 


У Mookerjee. J.—I am in full agreement with the views set out 
in the judgment of the Court, which has just been read out by the 
Chief Justice and to which [ ama party. I desire only to empha- 
sise that, after anxious consideration of every element in the case 
as it was developed before us from day to day, 1 аш strongly con- 
vinced of the absolute innocence of the accused. My deliberate 
conclusion is that the endeavour made to establish a connection 
between this innocentlad and a dastardly crime, by means of 

Avidence, tainted in a large measure by manifest untruths and 
manufactured incidents, has been completely unsuccessful, 


Holmwood, J —1 аш in entire agreement with the judgment 
of the Court to which I аш a party, and I only wish to add that I am 
convinced of the absolute innocence of the accused. He was the 
victim of an unfortunate train of circumstances which made the 
case at first appear very black against him; but the assiduity of 
those whose duty it was to investigate thef acts, in endeavouring to 
elaborate and clench those circumstances, has served the purpose 

v of clearly demonstrating to my mind that be cun. have had no hand 
in the diabolical crime with which he was charged. 


Accused acquiltea. 


Emperor 


a, Hume~Solicitor for the Crown. 
AMr. Rajuni Chatter/ee—Solicitor for the Defence. 
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wee errs 
Fanuary, r9. Present :—Lord Dunedin, Lord ' Shaw, "sin John Tage and 
ET MN ; - Mr. Ameer Ай. 
Wosewber: TEA: MAHARAJAH SIR RAVANESHWAR PRASAD SINGH 
тт == BAHADUR AND OTHERS 
v. 


BAIJNATH RAM GOENKA AND отпЕнз. 


(APPEAL frou THE Hion Coumr orfJupicaturr АТ Fort 
Wittiam iN BENGAL) ` 
Sale for arrears of reosnus—Salo of ijmali share—Snit to set aside sale— 

Notification of Sale—Specification of тай shatrmmSuficiency of specifica- 

tion—Irregularity—Inadequacy of price dus to irregularity—Bengal Land 

Revenue Sales Act (Act XI of 1859", Sections б, 13 and 43. 

Act XI of 1859 is a stringent enactment for the realization of arrears of 
revenue, and among the safeguards provided thereby for the protection of ey 
Interests of the defaulter thereunder, so that he may not be unnecessarily 
prejudiced, are the provisions of sections 5 and б of the Act for the issue of 
notifications of sales specifying the properties to be sold, and their due publica- 
tlon in accordance with the law. No hard and fast rule can be laid down with 
regard to the sufficiency of such specifications, for it must vary according to 
the facts of cach case. But in casein which the sufficiency of such а specif- 
cation із іп issue, what must be considered is whether having regard to all the 
circumstances, the specification was sufficiently definite and clear to induce 
hkely buyers to appear and bid at the sale, Itis not enough that they may 
go and obtain the requisite information from the Collector's office, but the 
particulars in the notice should be sufficient In themselves to tell SED 
what they are invited to bid for. 


In the sale notification issued under sections бапа 13 of. Act ХІ of 1859 
the only specification ofan ijwali share sold thereunder, was as follows .— ` 
“The ijmali share cannot be particularised owing to separate accounts having 
been opened. The share to be sold are those given Їп a separate sheet after 
excluding the share in respect of which the separate accounts have been 
opened.". The specification in the notification published In the Calcutta 
Garette was substantially in similar terms: 


Held, that the notification was insufficient and irregular, aud not In compll- 
восе with thé requirements of the law, that lo consequence of the irregularity in 
the sale notification the property was sold for one-third of its value, and that - 
the sale must therefore be set aside under section 33 of the Act. 


Baifnatk Goenka v. Maharajah Sir Kavaneshwar Singh Bahadur (1) 
reversed, 
Appeal from a judgment (Rampini, and Sharfuddin JJ) апа 
decree of the High Court at Calcuta (May т, 1907) reversing 
(1) (1907) 6 C. L J. 163. 
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those of the Court of the Subordinate Judge of Monghyr (Juns 
30, 1904), 


The material facts of the case are sufficiently stated in the judg- 
ment of their Lordships and also in 6 Calcutta Law Journal 163. 


The sult was brought by the appellants and some of the respon- 
dents to set aside a sale for arrears of revenue held under Act XI of 
1859 of an Zjmali or joint sale. The first respondent was the 
purchaser. The Subordinate Judge decreed the suit. He held 
that the specification of the property in the sale-nodfication issued 
under sections 6 and 13 of the Act was not in accordance with th» 
provisions of the law, that the plaintiffs by reason of the irregularity 
had sustained substantial injury ; and thatthe sale must therefore 
be set aside. The High Court on the other hand came to the con- 

clusion that the said specification sufficlenly complied with th; 
requirements of the law, and that even if there had been any 
irregularity in it the plaintiffs had sustained no substantial i injury 
by reason of it, The decree of the Court below was set aside and 
the suit was dismissed with costs. For a full report of the case before 
the High Court see 6 Calcutta Law Journal p. 163. 


1 


The plaintiffs thereupon appealed to His Majesty in Council. 

Sir H Erle Richards, К. C., and А. M. Dunne for the Appellants : 
No attempt of any sort was made to specify the villages constituung 
the 1/mali share proposed to be sold. It was in fact perfectly possi- 
ble for the Government authoritigs to have exactly speolfied and 
particularised what the iymali share constituted of, the material and 
information for that purpose being in their possession, Without 
such specification, and having regard to the constant changes which 
had been taking place by reason of the opening of separate accounts, 
it was impossible for any one to know from the notification what 
portion of the mahal was comprised within the {jmali share or in 
fact what was being sold. ‘he notification of sale did not conform 
with the requirements of Act ХІ of 1859, and the rules of the Govern- 
ment regulating revenue sales, in omitting to specify and particularise 
the actual properties and shares to be sold. The notifications were 
defective and invalid, and without proper notifications the sale was 
illegal and invalid: They relied on Hem Chandra Chowdhuwri v. 
Sara! Kamini Dasya (1), and Nibaran Chandra Chowdry у. Chiranjib 
Prasad Bose (з), and distinguished Zrmas/ Khan v. Abdul sis 
Khan (8) and Ram Narain Keer ү. AMahabir Perihud Singh (4) 
and referred to Act ХІ of 1859, sections 6 and 13 ; Manual of 


(1) (1902) 6 C. W. N. 526. (а) (1905) I. L.R за Cale. x42. 
(3) (1905) 1. L. R, 32 Calc. 509.-— (4) (1886) I. L. R. 13 Calc. 208 


Fanwery, 19. 


THE CALCUTTA ŁAW JOURNAL. (Vor. XXI. 
е 


Revenues and Patni Sales Law, (1902 Ed) рр. 99 and roo, and 
form of nolifioalion and Ismail Khan v. Abdul Asis Khan (1) 

The inadequacy of the price realized was due to the imsufficiency 
ofthe specification in the notification and the sale must therefore be 
set aside under section 33 of Act XT of 1859. Reference was also 
made to 7assadwck Rasul Khan v. Ahmed Husain (2) 


De Gruyther, К. С. апд Duba for the first Respondents: The 
specification in the notification was sufficient: Dikhand Mahata 
v. Baijsath Singh (3) and Amirrunnessa у. The Secretary of State for 
Judia зя Council (4°. Moreover, it is not proved that the inade- 
quacy of the price was directly due to the insufficlency of the specifi- 
cation, ifany. Reference was made to the Manual of Land Revenue 
р. 74; Bengal Act VII of 1868, S. 6; Bengal Act IX of 1880, 
S. 20 ; Ismail Khan v. Abdul Asis Khun (1) and Nibaran Chandra 
Chowdhry v. Chiranjib Prasad Bose (5) 


Str Erle Richards, К. C., replied. 
The judgment of their Lordships was delivered by 


Mr. Ameer Ali—This is an appeal from a judgment and 
decree of the High Court of Bengal, dated the 1st of May 1907, and 
the question for determination relates to the validity of s&- sale for 
arrears of revenue held under Act XI. of 1859 of a share of an esta- 
te called Mahal Bisthazari situated in the district of Monghyr. 


The’case offers an illustration of the extreme complexity of the 
land-system existing in Bengal. А 15 annas 6 dams share of “Mahal 
Bisthaxari seems to have been in existence as an independent fiscal 
unit fora considerable time. It includes 360 villages, and in the 
Collector's register is entered as bearing Touzih No. 336, which 
marks its position as а separate revenue-paying estate. 


As is usually the case in Bengal and elsewhere in India, а large 
number of persons possess proprietary rigbts in this mabal; they own . 
specific shares, some in one village only, others in several villages. 
Ordinarily the whole estate held in this wise is liable to be put up 
for sale for default in the payment of Government revenue. But 
Act ХІ of 1859, which Jays down tbe 1ules {cr the realisauon of the 

B revenue peyable to the State, provides (by section 10 ) that “ a recor- 
ded sharer of a joint estate held in common tenancy,” or (by secti- 
on 11), * a recoided sharer of a joint share whose sbare consists 

u) (1905) 1.1. R. ga Cale 502 ` 
(2) (1894) L. Rego I. A. 16; I 1. К. a1 Calc. 66, | 
(3) (1904) &C. W. N. 337. (4) (1883) I. L. R. 1: Саю, 63. 
(3* (1905) I. L. К. ga Cale, 542. S PT 
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of a specific “ portion of the land of the estate," may apply to the 
Collector to open a separate account for the payment of his share of 
the ‘revenue separately from the others. These separate accounts in 
respeot of separate shareg ensure that no share of an estate other 
than the one in respect of which the default had occurred should be 
exposed to sale (section 13) unul and unless the highest offer for 
that share does not equal the amount of the arreai (section 14), when 
the whole estate becomes liable to be put up to sale. 


In accordance with the provisions of sections то and тт of Act 
XI of 1859, 148 owners of specific but undivided shares’ іп Mahal 
Bisthazarl applied for and obtained from the Collector separation of 
accounts. "This left, however, a large residue, commonly called the 
ijm ай or joint share, the owners of which 1emained jointly liable for 
the revenue due in respect thereof. 


In August 1901, this iywa/i share was found to be in arrears for 
the March and June kist or instalment of Government revenue, 
amounting to Rs. бод, and it was advertised for sale on the oth of 
September 190r. An application appears to have been made to the 
Collector for postponement of the sale, which, however, was refused, 
- and the sale was held on the advertised date, when the property was 
purchased by the defendant respondent, Baijnath Goenka, fora sum 
of Rs. 33,500. 


- Ап appeal to the Commissioner of the Division, prefered by the 
owners of the ymali share, under section 25 of the Act, having been 
dismissed, the plaintiffs brought their suit in the Court of the Subor- 
dinate Judge of Monghyr for the annulment of the sale. The gro- 
unds on. which they base their action are exactly the same as those 
they urged before the Commissioner. These grounds are set forth 
with sufficient distinctness in the 18th paragraph of the plaint, sub- 
clause (e), wbich 18 in these terms :— 

“ That the description of the ijmnli share given in column 5 of the said 
notification was incorrect, insufficient, and misleading, and, having regard to the 
nature of the interests included in the said 1jmaliaccount and to the fact that 
it was constantly fluctuating, a fuller and more specific description thereof, with 
particular reference to the villages and the diverse interests making it up, 
should have been given, all materials for the same being availableto the collec- 
tor in his office The omission to give such detailed description of the ijmall 
account has largely affected the sale and value of the property sold.” 

Shortly stated, the points at issue resolve themselves into two 
questions—one of law and the other of fact: (1) Whether, having 
regard to the purpose in view, the specification of the property in the 
aale-notification was in accordance with the provisions of the law; 
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and (2) whether, In case the requirements of the law had not been 
complied, with, the plaintiffs, by reason of the irregularity, had susta- 
{пей gubstantial injury. А 


The trial Judge found both questions in favour of the plaintiff, 
Не held in effect that the specification was insufficient and defeo- 
tive, and that in consequence thereof the property was sold at a gross ` 
undervalue. He accordingly made a decree annulling the sale, The 
High Court, on appeal, came toa directly opposite conclusion on 
both points, and reversing his judgment, have dismissed the plaintiffs" 
action 


In these circumstances it becomes necessary, in their Lordships 
opinion, to consider carefully the description or specification which 
the trial Judge holds to be insufficient and irregular, and which 
the High Court, on the other hand, regard аз sufficlently ONDE 
with the requirements of the law. 


Act XI of 1859 is a stringent enactment for the realisation of 
arrears of revenue; at the same time it provides certam safeguards 
for the protection of the interests of the defaulter so that he may 
not be unnecessaiily perjudiced. Among these safeguards are the 
provisions of sections 5 and 6 for the issue of notifications of sales 
specifying the properties to be sold, and their due publication In 
accordance with the law. And an exact compliance with its require- 
ments 18 considered so important by the Government that the Board 
of Revenue has issued special rules, with forms of notification nece- 
ssary in the case of estates or shares of estates advertised for sale. 
The object of the law aa well as of the Board's rules requiring 
specification of the properties to be sold is clearly to enable likely 
purchasers among the public to know exactly what was going to be 
sold, and to ensue thereby reasonable competition. When an 
estate is advertised for sale it is -not difficult to specify it; in the 
case of shares of estates the work of specification requires care and 
attention. No hard and fast rule can be laid down with regard to 
its sufficiency, for it must vary according to the facts- of each pani 
cular case, 


In the preseht case the notification under sections and 13 of 
the Act was affixed in the Collector's office and in the Court of, the 
judge of the district; and as the revenue payable in respect of the 
ijmali share exceeded Rs. боо, it was also published in Zhe 
(Calcutta Gazette, which is the official Gazette prescribed in the Act. 
In this notification, which beais date the 7thof August 1901, what 
purports to be a specification of the share to be sold is in these 
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terms: “ Jymah share which cannot be specified excluding the 
separate accounts number—.” Then follows a long list of the 148 
separate accounts already referred to. And at the end the following 
words occur. “ All other shares besides that specified are exclu- 
ded from the sale." 


In the sale notification issued on the 6th of August 1901, which 
was apparently the one affixed in the Collector's ofice, the entry in 
column 5 (the specification column) is as follows: — 

“The ijmall share cannot be particularised owing to separate accounts a 
ing been opened. The share to be sold are those (s/c) given in a separate sheet 
after excluding the share in respect of which the separate accounts have been 
opened." 

The learned Judges of the High Court have given in. their judg- 
ment a translation of the vernacular words in the notice. It is not 
necessary to consider whether their rendering is quite correct. For 
the fact remains that admittedly there was no specification of the 
"share to be sold beyond what has already been stated. The inten- 
ding purchaser was left to gather for himself by going through an 
elaborate process of elimination the properiy that was advertised 
for sale, and for which he was expected to bid. 1% is to be observed 
that the publication of the notice in the Caleuéia Gaseite is pre- 
scribed with the object of inviung purchasers from other quarters 
and thus not confining the bidding to speculative money-lenders and 
mukhtears of the neighbourhood, which 18 hardly likely where the 
notification gives little or no particulars, as in this instance, in respect 
of the property advertised tor sale.- 

The cases to which thelr Lordships’ attention has been invited 
give, in their opinion, no assistance in the determination of the poini 
at issue here. Аз already observed, each case must depetíd on its 
own particular facts; what has to be considered is whether, having 


regard to all the circumstances, the specification was sufficiently . 


definite and clear to induce likely buyers to appear and bid at the 
sale. It із not enough that they may go and obtain the requisite 
information from the Collector's office. In their Lordships’ opinion 
the particulars in the notice should be sufficient in themselves to 
tell purchasers what they are invited to bid for. 

Their Lordships, therefore, have no hesitation in agreeing with 
the trial Judge that the notification in this case was Insufficient and 
irre gular and notin ccmpliance with the requirements of the law. 


Section 33 provides that no sale should be set aside on the 
ground thatit was made contrary tothe provisions of the Act, 
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unless the plaintiff proves that he has sustained “ substantial injury" 
by reason of the irregularity complained of. The trial Judge 
found that the property was worth a lakh of rupees, and that in 
consequence of the irregularity.in the sale notification the defendant 
was enabled to buy it for one-thiid of its value, 


. The learned Judges of the High Oourt, after an elaborate 
calculation, thought that, considering the mortgages on the property, 
it had fetched at the sale a fair value. In view of this divergence 
of opinion their Lordships have examined the evidence for them. 
selves, and they have come tothe oonclusion that the view of the 
trial Judge, both as regards the value and the fact that the lowness 
of the price was due to the defeotiveness of the notice, was well- 
founded. With respect to the value, the weight of evidence is 
clearly on the side of the plaintiff ; whilst a reference to the bid-sheet 
and the testimony of Balmakand and Korban Ali leave little room 
for doubt that the low figure at which the property was knocked 
down was directly due to the paucity of genuine or substantial 
bidders in consequence of the absence of proper specification in 
the sale-notification. 1 { 

Their Lordships cannot help regretting that the Commissioner 
did not annul the sale on the appeal preferred to him, which 
would have saved а long and harassing litigation extending over 
12 years. B f 

Their Lordships are of opinion that the judgment and decree. of 
the High Court ought to be set aside and the decree of the Subor- 
dinale Judge restored, save and except as to villages Matasi- and 
Mirzaganj, in regard to which the claim is permitted to be with- 
drawn, with liberty to the appellants to institute a fresh sult in 
respect thereof, if so advised. The respondents must pay the cost 
of this appeal and of the appeal inthe High Court ‘And their 
Lordships will humbly advise His Majesty accordingly. 

Appeal allowed, 

Т. L. Wilson &' Co.—Solicitors for the Appellants, 

Watkins and Hunter—Solicitors for the first Respondent, 
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Partuership—Sut Jor accou ids — Preliminary decroe—-Omission to appeal from 
= ` preliminary decree debara a party from questioning it in an appeal from the 
“йш decree—Code of Civil Procedure (Act -V of 1908), Sz, a (зу and 97— 

- l'ractios—Dissolution —Business. carried on by some of the partners —Use 

sf: partnership assets—Liability to account—Interest 

"In a suit for partnership accounts the trial Judge declared’ on 30th August, 
1909 that the partnership wa» dissolved as from ist July, 1907, and ‘ordered 
and- decreed’ that it was referred to the Asistant Referee of the Court (1) to 
enquire who were the partners who were entitled to share in the assets and 
goodwill of the partnership business and (2) to take an account of the deal- 
ings of the parties with the assets thereof. There was no appeal from thai 
adjudication. The Assistant Referee duly held the enquiries directed and 
made his report, The trial Judge made a decree on the aand of April 1912, 
confirming the said report. Оп appeal] against the decree of the 22nd of 
Арпі 1912, the appellants contended that enquiry No. s was not rightly includ. 
edin the adjudication of the goth August, 1909, but that it was one which 
should have been made by the trial Judge himself. 

` Hald, affirming the High Court, that the adjudication of the joth August 
1909, which included direction as to enquiry No. 1, жата decree within the 
meaning òf section 2 (2) of the Code of Civil Procedure, 1908, and did not 
cease to be such, because a subordinate рагі of it, if correctly made, might have 
been separately made as an order; and that the sald adjudication being a 
preliminary decree could not under section 97 of the Code be questioned in 
appeal from the final decree of the zand of Ар 1912. 

Held ale, that when on the dissolution of a firm one of the нден 
retains assets of the firm In his hand» without any settlement of accounts and 
applies them in continuing the business for his own benefit, be may, apart 
from fraud or misconduct in the nature of fraud, be ordered to account for 
those assets with Interest thereon. ; 

Appeal from a decree of the High Court at Calcutta in its 
Appellate Jurisdiction (September 1, 1933) affirming with slight 
modifications a decree of the same High Court in its Ordinary 
Original Jurisdiction (April 22, 1912), : 

The suit giving rise to Ше appeal was brought on June 8o, 1908, 
by the first respondent, Hashim Ebrahim Saleji, as one of the 
executors of the last will and testament of one Ebrahim Soleman 
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Saleji, who died in September 1:907. The defendants in the suit 
were the three appellants and the rest of the respondents. The 
plaintiff alleged infer a/ia that the said Ebrahim Soleman Saleji 
deceased, and seven other persons, now represented by the defendants, 
were the partners in the firm of Ebrahim Soleman & Co. which was 
dissolved by agreement amongst the partners on and from July 1, 
1907 and thal after the said dissolution four of the elght partners in 
the said firm, namely the three appellants and one Musaji Ahmed 
Saleji (who died in April 1908 and was now represented by the 
appellants), started a new firm of their own under the style of 
Musaji Ahmed & Co, and carried on the same kind of business 
as had been heretofore done by the said partnership, and since the 
death ofthe sald Musaji Ahmed Saleji the new firm had been con- 
tinued by the appellants. The plaintiff prayed among other things 
for an account of the dealings and assets of the sald partnership 
business, including an account of what was due to the estate of the 
said Ebrahim Soleman Saleji. 


The appellants contended that three out of the eight alleged 
partneis were only assistants remunerated by certain shares of the 
profits, and that those three persons were, therefore, not entitled 
to any share in the assets of the partnership. 


On the зо August, 1909, Mr Justice Fletcher passed a prelimi- 
nary decree declaring that the partnership in question was dissolved 
on the 181 July 1907, and ordering a reference to the Assistant 
Referee of the High Court, who was ordered among other matters 
(т) to enquire who’ were the partners entitled to share in the assets 
and goodwill of the partnership business, and (2) to take an account 


‘of the dealings of the partles with the assets of the partnership 


business. 


On the зга July, 1911, the Assistant Referee made his report 
finding that eight persons as alleged by the plaintiff, were partners 
in the firm of Ebrahim Soleman & Co, and, as such, entitled to 
share in the assets and goodwill thereof, and that assets of the 
partnership business to the extent of over seven lakhs of 1upees 
had been appropriated by the appellants and the said Musaji Ahmed 
Saleji and used in their new firm of Musaji Ahmed & Co. The 
appellants filed exceptions to that report, but Mr. Justice Fletcher 
discharged them all with costs, and made a decree on the 22nd of 
April 1912, confirming the report and ordenng the appellants to 
bring into Court a sum of ovei seven lakhs of 1upees with interest 
thereon at the 1ate of 6 per cent. per annum from the rst July 1907. 
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On appeal by the appellants the decree of the 22nd April, 1907, 
was confirmed with slight variations, With regard to the prelimi- 
nary decree of the 3oth August, 1909, the appellants for the first 
time contended before the Court of appeal that the question who 
were the members of the said partnership business ought not to 
have been referred to the Assistant Referee, but that, that question 
ought to have been decided in the first instance by Mr. Justice 
Fletcher. They also contended that they were not liable for interest 
on the amount found due from them. Both these contentions were, 
however. overruled. T'he judgment of the Court was delivered by 
the Chief Justice, Sir Lawrence Jenkins, with whom Mr. Justice 
Woodroffe agreed, and the portions thereof bearing on those two 
points were as follows :— 

"The first ground, urged on appeal is that it was erroneous to 
refer to the Assistant Referee the enquiry as to who were the part- 
aera entitled to share in the assets and goodwill of the partnership 
"business, and it 1s maintained that the. enquiry ought to have been 
held in Court and determined by the Judge. 

“1 think it was a mistake to have delegated to the Assistant 
Referee the decision of the complicated question involved in the 
first enquiry. There is no rule or established course of procedure 
in this Cour which could justify the reference to this officer of an 
enquiry in these terms, nor has there been any delegation of duties 
io the Assistant Referee under section 128 of the Code. Lam, 
therefore, of opinion that the question involved should have been 
determined by the learned Judge himself before the preliminary 
decrec. 


"This view is supported by the express provisions of the Code - 


Thus in Order 20, Rule 15 ıt is" provided that where a suit is for 
dissolution of partnership, or the taking of partnership accounts, 
the Court. before passing & final decree, may pass a preliminary 
decree declaring the proportionate shares of the parties, fixing the 
day on which the partnership shall stand dissolved or be deemed 
to have been dissolved, and directing suoh accounts to be taken and 
other acts to be done, as it thinks fit. 


*In Appendix D a form (No. 21) is given for preliminary decree 
in such a suit and it starts with a declaration that ‘the proportionate 
shares of the parties in the partnership are as follows’:—‘ Order 48, 
Rule 3, prescribes that the forms given in the appendices with such 
variation as the circumstances of each case may require, shall be used 
for the purposes therein mentioned. 
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“ But while I think the reference should not have been directed 
section gy of the Code is a bar to the present appeal from the 
decree in which the direction was contained. It was а preliminary. 
decree (section 2 explanation), and the present appellants claim to 
be parties aggrieved by it; but they preferred no appeal from it 
within the prescribed period. Therefore they are now precluded 
from disputing its correctness on this appeal. This is just the 
class of cases against which section 97 is directed: no objection ` 
was taken to the competence of the direction when lt was given, the- 
appellants joined in the reference without any protest, and now that 
the result of the reference has proved adverse to their contention 
they seek to attack the deciee directing that reference. This case 
obviously comes within the provisions of section 97............ And. 
now I come to a question of some difficulty: it is whether the Judge 
erred in directing the payment of interest. This seems to be 
covered by the 16tb ground of appeal. 


“ Unfortunately the right to payment of interest was not discussed 
before Fletcher J. and the order wag made for payment for interest 
from ‘the 1st July 1907 without any real argument or exposition of 
reasons. Before us too the question has heen but meagrely treated 
and yet it is one that calls for careful consideration, for the rule to 
be applied must be deduced in almost every case from the particular 
circumstances of that case: Crawshay v. Collins (1). The allow’ 
ance of intereat cannot be treated аз а matter of course between, 


co-partners. 

“І propose, therefore, to consider the particular circumstances ` 
of this case including the conduct of all the appellants with a view 
to determining whether or not Inteiest should be charged. 

“The evidence (in my opinion) shows that the amounts with 
which the several appellants are charged represents assets of the 
old firm taken and retained by them and not shown to have been 
1eceived and employed by them in the proper couse of the reali 
zation of the assets and the liquidation of the firm. | 


“Though a Receiver was appointed long prior to the preliminary 
decree, the three appellants did not band over these assets Чо him, 
nor can I find that they even brought them to his notice, On the 
contrary they have resisted to the utmost all attempts to prove their 
possession of these assets and persisted in thig resistance. 

“The assets so retained have been employed by them in busi- 


ness conducted by them independently of the old firm. 
/1) ( 826) a Russ at p. 344. per Lord Eldon. 
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“The Assistant Referee, who had every opportunity of forming 
an opinion on this point, has placed it on record that Ahmed could 
have materially helped him in the enquiry, but he consistently 
refused to give any information unless he was confronted with an 
entry, which he could not possibly explain away. 


“At another part of the reportitis sald: ‘Every point of the 
plaintiff's оазе had to be strictly proved, and he was driven to gain 
ground in Court inch by inch although Ahmed Musajl kuew quite 
well that a good many of the disputed assets of substantial value 
were actually entered in the books of Musaji Ahmed & Со’ He 
then gives particular illustrations of this policy of obstruction, which 
I need not now repeat. | 


“The learned Judge’s estimate of Ahmed’s behaviour is not 
more favourable, and a careful consideration of the record satisfies 
me that there is ample justification for the Assistant Referee's 
animadversion. In estimating the appellant’s conduct it has to be 
remembered where all the books of the old firm went, haw they 
have been dealt with, and in particular the episode as to the Rangoon 
books, which is difficult to reconcile with proper intentions. 


* There 18 опе more fact to which I may allude. The principal 
claimant against the appellants is Ebrahim's representative. But 
Ahmed also was appointed one of Ebrahim's executors, and though 
he did not in the first instance take out probate, it is admitted by 
his Counsel that he since has. In his reply Mr. Jackson adduced 
8 reasons why he should not be charged with interest, he merely 
enumerated them, he did not discuss them, They were these (I) 
interest was not claimed, (II) to chaige interest was not, in accord- 
ance with the partnership deed, (III) the partnership deed said there 
was to be no interest on a dissolution, (IV) interest was not charged 
in the firm books (V) this claim for interest was not permissible 
under the Interest Act, (VI) Hill v. South Staffordshire Railway (1) 
ia opposed to the claim, (VII) as also Ward V. Eyre (2) and (VIII) 
the law as summarized by Mayne on damages. 

“ This argument is suggestive of the view that the real principle 
which is decisive of thls claim one way or the other was not clearly 
perceived, f 


“ The difficulty- supposed to be occasioned by the absence of 
any claim for interest may be surmounted by the aid of the 


(1) (1874) Le R- 8 Eq. 154. (2) (1880) 1. К. 15 Ch. D. 139. 
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decision In Burland v. Earle (1). And if the “Court has the power 
to award interest, the only question is whether in the circumstances 
of this case it was not just and proper to order its payment. 

* Lord Selbourne in Barfield v. Loughborough (a) said: ‘With 
respect to the drawings of each partner out of the partnership, 1 
do not find in the partnership articles any provision for charging 
interest. Down to the date of the dissolution, the accounts ought 
in this respect to be taken upon the footing established by the usage 
of the partnership. After that date any sums recelved and retained 
to his own use by any partner out of the partnership assets ought 
to be debited to such partner as at the dates when they were received 
їп reducuon, first, of the interest accrued after th. dissolution on 
the principal sum (if any) due lo auch partner at the Паге of the 
dissolution, and, secondly, of the interest bearing debt itself. Тог 
charging interest against either partner after the dissolution on sums 
not retained to his own use, and not shewn io have been received 
or employed otherwise than in the proper course of the realization 
of the assets and liquidation of tha concern, I see no ground. ` 

“It ig well settled that where after dissolution some of the 
paitners continue the business or some part of it with the assets of 
the old firm the others are entitled to participate in the profits that 
can be fairly auributed to those prior to the final winding up 

* This rests on the АД pinciple | aceestorium — seghiter 
principale ` | 

"And 1 may here refer to what was’ said by Lord Cairns in 
Vyse у. Foster (3). | 

“There has been such an employment of the old firm's assets 
and though this might be the grotind of an enquiry, I doubt whether 
in the circumstances of this case it would lead to any useful result. 
l think therefore that this'is а case where the abiding directions to 
Indian Courts to proceed in all cases according to justice, equity and 
good conscience, sanclions the award of Interest as directed by 
Fletcher J. 

“ 1 may here refer to the provisions of the Indian Trusts Act. This 
Act, it is true, has not been applied to Bengal, though the question 
whether it should be applied is, I believe under consideration. 
Section 88 provides that where a partner-or other person bound in a 
fiduciary character to protect the interest of another person by availing 


(1) L. К. (1905) A. C, 590. | ` А 
(a) (1873) L В. 8Ch 7 (3) (1874) L R. 7 H. L 333: 
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himself of his character gains for himself any pecuniary advantage 


he must hold for the benefit of such other person the advantage so 
gained. The illustrations show the applicability of the rule laid . 


dowm in this section. 


“ And there is yet another point of view from which ths claim 
may be regarded. 

“Lord Selbourne's exposition of the law, to which I have 
referred, contemplates that there may be conditions in which in- 
terest тлу Бе charged, aad we find that notwithstanding the English 
Statute, which is reproduced here by the Interest Act there are 


cases where Interest is charged. | 


“In Johnston v. Res (1) it was said ‘In order to пай against any 
possible misapprehension of the Lordships’ views they desire to suy 
that in their opinion there is no doubt whatever that money obtained 
by fraud and retained by fraud can be recoveied with interest’. 


y “ [t may be that there was not fraud on the appellants’ part but 
there is much in the conduct disclosed that comes very near it and 
atleast there has been such an improper application of the firm 
assets by the appellants as would justify'the charge of intereat: See 
Evans v. Coventry (2); Clements v. Hall (3); Buriani v. Barle CUPS 
Gokul Krishna Das v. Sushim ckhi Dari (5). 


“ The conclusion then to which I come is that Fletcher J. bad 
a discretion in this matter which permitted him to allow interest, 
капа that having regard to the conduct of the appellants and ‘the 
circumstances under which the liability arose, ve ought not to inter- 
fere with his direction. No complaint hag been made of the 
of interest allowed.” 


The appellants, thereupon, appealed to His Majesty in Council, 

Sir ltoberi Finliy К. C, А. M. Dunne, and B. №, Bose for the 
Appellants : Although no appeal was preferred against the order 
of August 30, 1909, the appellants were entitled to question the 
correctness thereof in their appeal against the final decree of the 
trial Judge : KAadem Hossein v. Emdad Hossein (6). 


(Mr, Ameer Ай: In view of that case the Legislature made an 
alteratiun in-the new Code]. . 


[Sir John Edge’: The Code of 1908 applies tu this case.] 
(1) (.904) A, C. 817 ' 
(a) (1857) 8 De G M & G. 845 (3) (1858) a De G. & J. 173 (186). 
(4) (1905) A. C. 590 (592). (51 (1911) 16 C. W. N. 299 (304). 
(6) (1901) I. L. R, 29 Calc. 758. 
7 
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P. C. The High Court decided that the appellants were not entitled 
1915. В to question the order of August 30, 190), in their appeal from the , 
Almed Mega 220) decree on the ground that they oughtto Kave appesiod гриви 


it and as they did not do so they could not, under section 97 of 
the Code of Civil Procedure, 1908, raise the question whether that 
order was properly made, But that section is levelled at a 
preliminery decree which decides the rights of the parties. ` Here 
the Court has no jarisdiction to refer to the Assistant Referee the 
question as to who were the partners entitled to share in the assets, 
That question ought to have been decided by the Court. The Code 
does not authorise the Court to delegate its power in a matter like 
that to one of its officers, The order is not а decree within the 
meaning of section 2 of the Code, and the appellants are, therefore 
entitled to question its correctness. Reference was also made to 
sections 96, 104, tar and 122 of the Code. 

[Lord Dunedin : Their Lordships are of opinion that the appella- 
nts ought to have appealed fiom the preliminary decree, and as they 
did not do so they are now precluded from raising the point. 
Reasons for the decision would be given later on.] 

The amount which the appellants have been ordered to bring 
into Court is excessive, and the Courts below erred in allowing any 
inrerest on that amount. There was no finding of fraud, and in 
the absence of fraud no interest should have been allowed by way of 
damages for detention of the amount : 3 & 4 will 4 c. 42, 8. 28 which 
was adopted in India by Act XXXII of 1839; London Chathum andok. 
Dover Railway Co. v. South Eastern Railway Со. (1); Johnson v. 
The King (3); and Burland v. Earle (3). ; 

Upjohn, К. C, (Cosens-Hardy К. C., and Lowndes with him) 
for the Respondents : The question whether the amount ordered to 
-be brought into Court is excessive, was raised in the Court below 
and should not be entertained now. The right of the respondents 
to get interest on that amount does not depend upon common law. 
Such а right is based on the law of ‘Chancery on the principle - 
that where atter the dissolution of a partnership a continuing 
partner trades with the partnership assets for his own benefit, the 
other partners have a right of election as to whether he should pay 
them interest or account for profits : Lindley on Partnership, 7th Ed. 
Bk. 4. Ch. 2, Sec. 2; Clements v. Hall (4); Fates v. Finn (5). 

(1) L- R. (1893) A. C 429 (437. (3) L К. (1904) A. C. 817 (821-2). 


(3) І. К. (1905) A. C: 500, (4) (1857) 2 De G &] 173 (186) 
(5) (1880) І. R 13 Ch. D. 899. 


v. 
Hashim Ebrahim. 


prane 


Voul XXI.) PRIVY COUNCIL 


Again it was a matter-of discretion, and both Courts have exercised 
iti n favour of the respondents. Counsel was stopped. 

Sir Robert Finlay, К. C., replied. 

The judgment of their Lordships was delivered by 

Lord Summer.—This was an action to have partnership 
accounts taken, and for that purpose to have various matters decidod 
by the Court. Three questions only were raised before their Lord- 
ships on the present appeal. . 

The circumstances raising the first question were ав follows: 
The membership of the firm was in dispute. Certain persons were 
aleged, on one side, to have been partners, and, on the other, to 
have been only employees remunerated by a share of annual profits. 
The, suit was begun on 3oth June 1908, and on goth August 1909 
the trial Judge, Fletcher J. by his formal adjudication (to use a 
neutral term) "declared" that the partnership in question was 

dissolved : as from rst July 1907, and then “ ordered and decreed” 
that—- 

It ts referred to the assistant referee of this Court to “ take the following 
account and to make the following ” enquiries, that is to say:— 

1. To enquire who were the partners who were entitled to share in the 


assets and gooddwill of the said partnership business 
з. To take an account of the dealings of the parties with the assets of 


` the said partnership business;” 
пара, further, certain other matters not now material. 

“$y This adjudication was immediately appealable but was not 

-appealed. The aasistant referee duly held the enquiries directed, 
and all matters were gone into at a great expenditure of time and 
money. His report on enquiry No. 1 was adverse to the appellants, 
and being excepted to by them was confirmed by Fletcher J. 

The appellants then, by memorandum of appeal dated 33rd May 
1912, raised the question whether enquiry No 1 was rightly included 
in the adjudication dated 30th Angust 1909, or whether it was not 
one which should have been made by the learned Judge himself. 
This- at once and for the first time raised the question, which is the 
first and chief issue in the present appeal, whether the above- 
mentioned determination of Fletcher J. was a“ decree” or an 
“order " within the meaning of those terms in the Civil Procedure 
Code, Act V. of 1908. If it was a decree it was a preliminary 
decree within section 97, and any appeal was incompetent and 
barred thereby; if il was an order it was appealable still. Their 
Lordships would unfeignedly deplore a state of procedure which 
enabled the appellants to take their chance of success before the 
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assistant referee at such а costio time and money and then, after 
they had Jost the day, to contend that the matter never should have 
gone before him at all; yetit must be so if such be the meaning of 
the Code. . E 

The High Court, while thinking that the enquiry in dispute 
should not have been directed, decided at the same time that the 
adjudication of Fletcher J., which included this direction, was Itself 
a decree and therefore being a preliminary decree could not under 
section 97 of the Code be questioned on the final appeal... Their 
Lordships are in accord with the learned Judges of the High Court. 

The adjudication itself began by declaring that the. partnership 
was dissolved asfrom a certain date, and thus £x Jimtine settled 
rights between the parties. This declaration was the foundation for 
all subsequent ' accounts and proceedings, which were merely 
incidental thereto and consequential thereon. It matters not whe- 
ther the instrument of partnership fixed the dissolution at a date 
which had passed before the suit began, or whether arties һай ^ 
agreed to a dissolution or agreed in submitting to a dissolution by 
the Court, or whether the Court decreed a dissolution for cause 
shown before it after a lifts coafestaiio. The declaration when so 
made was what the Court’s adjudication, and indeed the appellants’ 
Own case, call it, a decree. The Code makes no provision for some- 
thing which is nelther a decree nor an order, nor for anything which 
is both, neither does it provide that one adjudication by the Oourt 
can be resolved into divers elements, some of which are decrees and ` 
some orders. This was in substance a decree: it did not cease to 
be such, because a subordinate part of It, if correctly made, might 
have been made separately as an order. It conclusively determined 
the rights of the parties in regard to certain, and those essential, ' 
matters, involved in the suit, and the expression“ matters in 
controversy" іп section 2 (2),; (the definition of “ decree") cannot, 
in their Lordships’ opinion, be pressed so as to exclude matters 
which, though as it happened they were common ground, must 


‘have been actually decided, if any question had arisen and were the 


foundation of the whole determination. The Code has got rid of 

such doubts as were debated in Khadem Hossein у. Emdad Hossein 

(1). Accordingly section 97 of the Code applies: the appellants 

took their objection too late and High Court rightly decided against 

them. А 
The residue of the case may be shortly disposed of. The 

appellants were ordered to bring certain money into Court’ and to 

(1) (1901) I. L. К. a9 Calc. 758. 
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pay interest as from a certain-date. The contention on the former 
poi, namely that the amount was excessive, was not raised below 
atall and bet faintly before their Lordships. In any case the 


amount ordered to be brought {nto Court was a matter of discretion | 


'- and that discretion does not appear to have been exercised on any 
wrong " principle. No more need be said as to this. The other 
point is equally short. It is well settled that in certain cases, when 
on the dissolution of a firm one of the partners retains assets of the 
firm in his hands without any settlement of accounts and applies them 
in continuing the business for his own benefit, he may be ordered 
to account for these assets with interest thereon, and, thls apart from 
fraud or misconduct in the nature of fraud. The report of the 
assistant referee disclosed conduct of this sort on the appellants' 
part falling within the decided cases, even if it did not amount to 


fraud, as probably the referee meant to find thatit did. Both: 


-Courts below adopted this report and therefore there are concurrent 
findings of fact against the appellants and no question ‚ОЁ law is 
raised at all. 

Their Lordships will humbly айуїге His Majesty that shis Appeal 

'be dismissed with coste. 


Арреа! dismissed, 
Burton Райт, and Hari—Solicitors for the Appellants. 


Watkins and шеше hors for the Respondents, 
р M. P. 
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ү Sir Asutosh Mookerjee. Knight, Fudge, and Mr. Y ustice 
Beuchcroft. 
MANMATHA NATH MOOKERJEE 
7. 
| SARAT CHANDRA ADDY.* Я 
Transfer of Property Act (IV of 1882), Se. 83—' Монгу remaining due on 


morigage—Morigages paying to avert salefor arrears of remi— Charge, . 


priority of —Bengal Tenancy Act, (VIII of 1885) Sec. 171. 

Money paid by a mortgagee to avert a sale for arrears of rent under 
section 171 of the Bengal Tenancy Act does not become a part of the mort 
gage moucy so as to entitle the mortgagee Lo treat it a» included in the 


amount remaining due on his mortgage under section 83 of the Transfer: 


of Property Act. 


*Appeal from Original Decree No 464 of 1912, against the дыд of 
' Babu Bidhu Bhusan Banerjee, Subordinate Judge pf Hooghly, dated the 16th 
September, 1912. 
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: Where a payment has been made by a mortgagee under section 171 of 
the Bengal Tenancy Act, the statutory mortgage which he acquires is entitled 
to priority over the charge which he himself holds. ‘ 

Appeal by Defendant No. 6. 

Suit by a Mortgagee. 

The mortgagee sued for realisatlon of the amount due on the 
mortgage as also to recover money pald by him in satisfaction of 
the dues of the superior landlord. The mortgage was given by the 
first defendant for a certain sum which carried interest at 15 per cent 
per annum with quarterly rests. 


. The appellant acquired the equity of redemption under three. 
conveyances from the other defendants, the orlginal owners of the 
property, executed on the зга November 1910, 6th September 19r1 
and gth September, 10:1, The first of the two payments was 
made by the mortgagee on the 17th March, 1910, under section 174 
of the Bengal Tenancy Act, to set aside a sale of the’ mortgaged 
property held at the instance of the superior landlord in execution 
of a decree for arrears of rent. The second ‘payment was made 
on the 15% June, 1910, under section 171 of the Bengal Tenancy 
Act, to protect the mortgaged property from a sale which had been 
advertised to take place at the instance of thé landlord in execution 
of another decree for rent. . 

The appellant deposited a certain sum on the 16th March, 1911, 
under section 83 of the Transfer of Property Act. This sum 
represented the amount due from the mortgagor at the date if. 
accounts were taken on the basis of the mortgage alone. * The 
question in appeal was whether such a deposit was valid. 

Babus Sib Chandra Palis, Chandra Sekhar Benerjee and 
Sahayiam Bose for the Appellant. 

Babus Mahendra Nath Ray and баса Мал у Чот {һе 
Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the sixth defendant 
in a suit brought by a mortgagee to enforce his security. The mort- 
gagee also seeks to recover two sums of money paid by him in satisfac- 
tion of the dues of the superior landlord. "The mortgage was granted 
by the first defendant on the 14th July 1909 for a loan of Rs. 2,500 
which carried interest ni 15 per cent per annum with quarterly 
rests. The first of the two payments was made by the mortgagee оп 
the 17th March 1910,:under section 174 of the Bengal Tenancy Act 
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to set aside a sale of the mortgaged property, held at the instance of the 
superior landlord in execution of a decree for, arrears of rent. 


The second payment was made on the isth June 1910, under . 


sec. 171 of the Bengal Tenancy Act, to protect the mortgaged pro- 
perty from a sale which had been advertised to take place at the 
instance of Ње landlord in execution of another decree for rent. 
The appellant, the sixth defendant, acquired the equity of redemp- 
tion under three conveyances from the other defendants, the original 
owners of the property, executed on the 3rd November 1910, 
6th September 1911 and oth September igi1. The contesting 
defendant argued in the Court below that the clalm for interest 
on the mortgage should be disallowed, as there had been a valid 
deposit, under section 83 of the Transfer of Property Act, of the 
amount remaining due on the mortgage when the deposit was made 
in Court. He further contended that no decree should be made in 
favour of the plaintiffs as against him for either of the sums alleged 
to -have been paid in satisfaction of the dues of the superior 
landlord. The Subordinate Judge has over-ruled the first contention 
and has in рап allowed the second. On the present appeal, the 
decree of the Subordinate Judge has been assailed on three 
grounds, namely, firs/ that there was a valid deposit of whatever 
wag due on the mortgage within the meaning of section 83 of the 
Transfer of Property Act, and, that, consequently, the interest on 
the mortgage money ceased to run under section 84 ; second у, that 
the plaintiff is not entitled to а mortgage decree for the sum paid 
by him on the rsth June, 19:0, inasmuch as it was not а deposit 
made.in accordance with section r7t of the Bengal Tenancy Act; 
and, /Aird/y, that the appellant is not personally liable for the 
money deposited hy the plaintiff on the 17th March тото. . 

The first contention raises a question cf considerable importance. 
It is not disputed that the appellant deposited in Court a sum of 
Rs. 3205 on the 16th March 1911 under section 83 of the Transfer of 
Property Act. This sum, it Їз conceded, represented the amount 
due from the mortgagor at that date if accounts were taken on the 
basis of the mortgage alone. The mortgagee, however. refused 
to accept the money, on the ground that the defendant was bound 
to deposit, not merely the sum calculated to be due on the mortgage, 
but also the sums paid by the mortgagee in satisfaction of the 
claim of the landlords together with interest thereon, inasmuch as, by 
operation of law, these sums had become aasimilated with the 
mortgage money. Consequently, the question arises, whether the sum 
deposited bythe mortgagee to save the property from sale was 
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included In ‘ the amount remaining due оп the mortgage " within the 
meaning of section 83 of the Transfer of Property Act. On behalf 
of the mortgagee, rellance has been placed upon the cases of 
Amandi Ram v. Dur Najaf Ali Begum (1), Upendra Chandra Mitter 
v. Tura Prosanna Mukerjee (з) and Rakhohari Chattaraj v. Bipra Dat 


Dey (3) in support of the proposition that when a mortgagee has ' 


spent money for the necessary protection of his security, he is entitled 
to add the sums so spent to the mortgage money. We may here 
observe parenthetically that in respect of the sum paid on the 17th 
March 1910 under section 174 of the Bengal Tenancy Act, the 
Subordinate Judge has held that the mortgagee has no charge on 
the property for the realization thereof. Itis not necessary for us 
to decide whether this view is or is not well-founded, because the 
mortgagee has not taken exception to the decree of the Subordinate 
Judge on this ground The only question for consideration is, 
whether the sum deposited by the mortgagee on the r5th June тота 
under section 171 of the Bengal Tenancy Act became part and 
parcel of the mortgage money and must be deemed included in the 
amount remaing due on the mortgage on the 16th March rori 
when the appellant made his deposit under section 83 of the 
Transfer of Property Act. 

Sub-section 1 of sectlon 171 of the Bengal Tenancy Act provides 
that when any person having, їп а tenure advertised for sale under 
Chapter X1V, an interest which would be voldable upon the sale, 
pays into Court the amount requisite to prevent the sale, the 
amount во paid by him shall be deemed to be a debt, bearing interest 
atiz per cent per annum and secured by a mortgage of the 
tenure to him. His mortgage shall take priority over every other 
charge on the tenure, other than a charge for arrear of rent, and 
he shall be entitled to possession of the tenure as a morigagee of 
the tenant and to retain possession of it as such, until the d.bt, 
with the interest due thereon, has been discharged. Sub-section 2 
then provides that nothing in the section shall affect any other re- 
medy to which any such person would be entitled. It is plain from 
the terms of sub-section 1 that the sum pald to prevent the sale is. 
secured by the mortgage of the tenure and that such mortgage takes 
priority over every other charge on the tenure other than a charge 
for arrears of rent. The terms of this sectlon may be contrasted with 
those of section 72 of the Transfer of Property Act, which is applicable 
only to the.case of a mortgagee in possession of the mortgaged 

(1) (1890) I. L. R. 13 АП 195. (2) (1903) I. L. К. go Calc. 794. 

(3) (1904) 1.1. К. gt Calc. 975. 
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property.. That sectlon provides that where, during the continuance Crvit, 

of the mortgage, the mortgagee takes possession of the mortgaged iof. 

property, he may spend such money as is necessary for its preserva- Кек А 

Чоп from sale, and may, in the absence of a contract to the contrary, , c 
Sarat Chandra. 


add such money to the principal money, to carry jnterest at the rate _ 
payable en the principal, and, where no such rate is fixed, at the Mockerjer, F. 
rate of nine per cent per annum. Consequently, in а case where тей 
section 72 applies, the mortgagee who spends money for, the 
preservation of the mortgaged property from sale, is entitled to add 
such money to the principal money. The sum во added carries 
interest at the rate payable on.the principal, except where no such 
rate is fixed, in which event the interest is 9 per cent. per annum. 
SecHon 171 | ofthe Bengal Tenancy Act, on the other hand, provides 
that the amount pald to prevent the sale, carries interest at 12 
per cent. per annum, regardless of the rate at which interest is pay- 
able upon the principal money, Section 171 further provides that 
* the statutory mortgage, created thereunder in favour of the person 
who makesthe payment and saves the propeity from sale, shall 
take priority over every other charge on the tenue other than a 
charge for arrears of rent Consequently, where the payment 
under section 171 has been made by a mortgagee, the statutory 
mortgage which he acquires is entitled to priority even over the charge 
which he himself holds. It is, in our opinion, impossible во to 
construe section 171 as to entitle us to hold that the sum paid 
r the protection of the property, becomes part of the mortgage 
Tf the contention of the respondent were well-founded, the 
opal money would carry interest at the same rate and would be 
lisable in the same manner, as the principal. The mortgagee 
ould be deprived of the special advantage conferred upon him by 
clause (1) of section 171, namely, priority over every charge other . 
than a charge for arrears of rent. This view we take, isin no way 
opposed to the decisions upon which reliance has been placed. In 
the сазе of Anandi Ram v. Dur Najaf Ali Begum (1) tho payment 
was made by а usufructuary mortgagee in possession, to whom the pro- 
visions of section 73 of the Transfer of Propeity Act would be applic- 
able. It was in these circumstances that the Court held that when money 
is paid by a mortgagee to protect the mortgaged property from sale 
for arrears, of revenue, the mortgagee is entitled fo add the amount 
- to the principal money due ynder the mortgage, and, the mortgage 
cannot be redeemed without payment of this money, In the case 


— 


(1) (1890) Т.І. R, 13 All. 195. 


“under section 83 of the Transfer of Property Act. It has been 
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of Upendra Chandra Mitter v. Tara Prosanna’ Маде (т) the 
payment was made by a mortgagee, who was also a co-proprietor in 
the estate, to prevent a sale for arrears of revenue. - The provisions 
of section 171 of the Bengal Tenancy Act were obviously inapplicable, 
nor was the case covered by the terms of section 73 of the Transfer 
of Property Act. The Court held that, on general principles, the 
mortgagee, who had made a payment to save the property from a 
sale, which, had it taken place, would have destroyed his security, 
was entitled to a lien for the money pald by him ; and, in support of 
this proposition, reliance was placed upon the decisions in ‘Leslie v. 
French (a) and Perianna Servaigaran v. Pillai (3). In the case of 
Rakhohari Chatíaraj v. Bipra Das Dey (4) the payment was made 
to set aside a rent sale under section 310 A of-the Civil Procedure 
Code pf 1882 and the Court held that the mortgagee, who had made 
the payment, was entitled to a charge upon the property on` 
principles of justice, equity and good conscience. ~ It is 
plain that the question now raised for decision was neither raised 
nor considered in any of the cases mentioned. The case beforé us is 
clearly governed by the terms of section 171 of the Bengal Tenancy 
Act, and we feel no doubt whatever that in view of the specific pro- 
visions of that section, the money paid to avert the sale -did “not 


“become part of the mortgage money soas to entitle the mortgagee 


to treat it ag Included In the amount remaining due on Ыз mortgage 










ingeniously argued, on behalf of the respondent, as a last resoru 
that section 171 is not exhaustive, that notwithstanding its prov 
the mortgagee who has made a payment to avert a sale for 
rent, is“ entitled, on principles of justice, equity and good со 
science, to claim a charge on the mortgaged property, and -thaf h 
may from this standpoint, treat the money pald as -part of the 
mortgage money, This contention ів of no real assistance 'to the 
mortgagee in this case. Assume that the mortgagee is entitled to re- 
pudiate the statutory benefit conferred on him by section 171 and to 
fall back on the position he would have occupied independently 
thereof. Assume also that a mortgagee who bas made a payment to 
save the mortgaged property from sale is on general principles: - of 
equity Independently of covenants in the mortgage and of statutory 
provisions, entitled to a charge upon the mortgaged premises, addi- 
Чопа] to the orlginal mortgage lien, but of the same grade and rank 
and to be enforced with and through the mortgage (Jones on Mortgages 

(1) (1923) I. L. В, зо Calc. 794 Җа) (1883) a3 Ch. D. 552. 

(3) (1899) 1. L. К. аа Mad, 332 (4) (1904) EL. В, 31 Calc .g75. 
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Vol. II section 1174). It is lain that, in | the piesent саве, the 
mortgagee has not elected between the two remedies. The election 


must be made at the time when en the right originates, that is, when the 
payment was made by him under section 171. On the other hand, 
the very fact that he has claimed interest at the contract rate (15 рег 
cent per annum) on the principal amount and at 1a per cent per 
annüm on the sum paid under section 171, indicates clearly that he 
relies upon the statute, which, as we have already explained, does not 
entitle, him to treat the additional sum as amalgamated with the 
principal. Consequently, the first ground taken by the appellant 
must prevail. We hold that there was а valid deposit -of the sum, 
due on the mortgage оп the 16th March rgrr, and that interest 
on-the morgage ceased to run from that date under section 84 of 
the Transfer of Propety Act. 


As regards the second ground, it is plain that the contention 
of the appellant cannot possibly prevail, The case was argued in the 
urt below on the assumption that the payment was properly made 
^ under sectlon ту: ofthe Bengal Tenancy Act. Under that section 
a payment can be made only by a person who has such an interest 
in the tenure as would be voidable upon the sale. Itis now sought 
to be argued that the interest of the mortgagee was not liable to be 
avoided upon the sale, because the execution proceedings had not been 
taken in conformity with the provisions of Chapter XIV of the Bengal 
Tenancy Act. , To support this contention the appellant invites us to 
recelve evidence of the nature of those proceedings. The application 
‘obviously comes too late, for if we were to accede to his request, time 
would have to be allowed to the respondent to give rebutting evidence. 
No good reason has been assigned for the grant of this Indulgence 
to, the appellant at this stage. The second contention accordingly 
fails. 
. As regards the third ground, which relates to the sum paid on the 
17th March 1910, it has been argued that a personal decree should 
not be made against the appellant. No doubt, as the purchaser of 


the equity of redemption, he is prima facie under no present obliga- ` 


tion to satisfy the claim of the mortgagee. But it transpires that, 
under the conveyances which are the foundations of his title, he 
assumed responsibility for the dues of the landlord to the extent of 
Rs. 5648, exclusive of Rs. 3200 which was keptin his hands by the 
transferors for the satisfaction of the mortgage. In the case of two 
out of the three conveyances, reference is expressly made to the liability 
likely to be imposed on the appellant as the result of the present 
у litigation. The appellant has failed to satisfy us that he has spent the 
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whole of the sum of Rs. 5648 ; in other words, that the personal 
liability imposed upon him by the Court below is in exoess of the 
amount for whioh he assumed responsibility. "The third contention 
therefore falls. i 


The result is that this appeal із allowed in part, and the decree of 
the Subordinate Judge modified in the manner following : Instead 
of a decree for Rs, 3331-12 a8. оп account of the mortgage bond, 
there will be a decree for Rs. 3205, ‘and, the following passage will 
be expunged from the decree : ‘ And that Interest do run at the rate 
mentioned from the date of suit to 3 months after the date of the 
deoree ; if the defendants Nos. 1-6 do not pay up the deoretal amount 
within the time fixed, the plaintiff will get an order absolute for sale 
of the mortgaged property and Interest will run at the rate af 6 per 
cent, per annum on the decretal amount with costs.’ The decree 
will also be varied in respect of the amount of costs payable by the 
appellant to the respondent. In the view we take the plaintiff should 
not have sued for recovery of the sum due on the mortgage. Con- 
sequently he cannot be allowed any amount for the court fees or 
pleader’s fees payable on that part of the claim. This means a 
reduction of Rs. 355 in the amount of costs as tabulated in the sche- 
dule tothe decree. The costs payable by the appellant to the res- 
pondent in the Court below will thus be Hs. 248-10 as instead of 
Rs. 603-10 as. Subject to variation in this respect the decree of the 
Court below will stand confirmed. As the appeal has failed upon two 
of the principal points urged before us, the appellant must pay the 4 
respondent his costs in this Court. We assess the hearing fee at 
five gold mohurs. 


Appeal allowed in pari. 


ATA 


‚ Voi, ХХІ. ] -  HiGH COURT, 


FULL BENCH 


Before Sir Lawrence Jenkins, K.C.1.H., Chief. Justice, Mr, Fuslice 
Woodroffe, Sir Asutosh Моокегие, Knight, Fudge, Mr. Justice 
Holmwood and Mr. Vustice D. Chatterjee. 

RUP KESHWAR LAL. 
0 


JAIJAI BIBI aw» отнкиз 
Transfer— District Fudge, if competent to transfer a particular case to Addi- 
tional Fudge—Bengal Civil Courts Act (XII of 1887) 5, 8 SubSec (2)— 
Letters of administration, grant of. 
It is competent to a District Judge under sub-sec: (a) of section 8 of the 
Bengal Civil Courts Act, to transfer a particular case to an Additional Judge. 
Rakhal Chandra Tewari v. Secretary of State (1) approved. 
Mahomed Musa v. Abdul Hassan Khan (2) over-ruled. | 
Appeal by the Objector. 


Application for grant of letters of administration with the will 
annexed. 


The application was presented to the District Judge and registered 
In his Court. After various interlocutory orders, the case was trans- 
ferred to the Additional Judge. The question in appeal was whether 
the District Judge was competent to transfer a particular case to an 
Additional "Judge. 


The oase first came on for hearing before Mookerjee and Beach- 
croft, JJ. who, on the rath August 1914, made the following 


Оврив or REFERENCE, 


This appeal is directed against the grant of letters of administra- 
tion, with a copy of the will annexed, to the estate of one Mussummat 
Mohan Koer. The application was presented to the District Judge 
on the 16th July and registered in hls Court on the 1st August, 1913. 
After various interlocutory orders, to which reference is not necessary 
for our present purpose, the case was transferred to the Additional 
Judge for disposal on the 18th December 1913. The record does 

* Full Bench Reference in Appeal from Original Decree No, 107 of 1914, 


against the decree of Moulvi Ali Ahmed, District Judge of Shahabad, dated 
the oth March, 1914. 


(1) (1906) 8 C. L. J. 34 
(a) (1914) IL. R, 41 Calc, 866; 18 C. W. М. 61a 
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not show that any objection was taken to the order of transfer or 
to the trial of the case by the Additional Judge; but it has been 
stated before us that an objection was taken verbally and was 
over-ruled. , It is immaterial, however, whether such abjection. was 
taken or not, because the question is one of jurisdiction, and, if.the. 
order of transfer was тайв without jurisdiction and if the Additional 
Judge was incompetent to try the case, it is open to the appel- nt 
to challenge the legality of his order on that ground. 

On behalf of the appellant it has been contended that, under, 
section 51 of the Probate and Administration Act, the District Judge 
alone has jurisdiction in granting lettera of administration in all cases 
within his district. The expression “ District Judge ” is défined in 
section 3 of the Probate and Administration Act to mean the Judge 
of a principal civil Court of original jurisdiction. An Additional 
Judge is prima facie Judge of this description. Our attention is invited, 
however, to section 8 sub-section (3) of the Bengal Civil Courts 
Act 1887, which provides that, an Additional Judge appointed under 
sub-section (1) shall discharge any of the functions of a District 
Judge which the District Judge may assign to him, and, in the 
discharge of those functions, he shall exercise the same powers as 
the District Judge. The appellant argues that as the District Judge 
transferred only this particular case for trial to the Additional Judge, 
and didnot assign to him his functions as a District Judge in 
respect of any specified class of cases, the Additional Judge 
was not çompetent to hear the case. In support of this 
contention, reliance bas been placed upon the decision in 
Mahomed Musa v. Abdul Hassan — ham (1) which apparently 
supports the argument of the appellant The view taken in this 
case, however, is opposed to that adopted in the case of Rakhal 
Chandra Tewari v. The Secretary ol State for India in Connell (a). 
In that case, it was contended on behalf of the appellant that, 
under section 8 of the Bengal Civil Courts Ад, the District Judge 
had power only to assign certain functions to the Additional District ` 
Judge, that is to say, that he could assign to him particular classes of 
cases but could not transfer to him any particular case for decision. 
Rampini J, in answer to this contention, stated that he was unable 
to accede to this view of the matter, and Woodroffe J. expressed . 
his concurrence with Rampini J. But it has been suggested that 
the case of Rakhal Chandra Tewari v. The Secretary of ~State for 
India in Council (2) is distinguishable, inasmuch” as “therè ` „the 

(1) (1914) I. L. R, 41 Calc. 866 ; 18 C. W. N. 612. "i 

(9) (1906) 8C. L- J. 34; 10. C. WON, 8и. 
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question arose in relation to the transfer of an appeal as to which 
provision’ is made in sub-section (2) of section 22 of the Bengal 
Civil Courts Act, The distinction, however, is really not material 
"bécadsé, under’ sub-section .(2) of section за, a District Judge 
18 competent to transfer an appeal to a Court under his administra- 
tive control | conipetent ‘to dispose of it; and whether the Additional 
Judge {sor is not competent to dispose of an appeal transferred to 
him. by the District Judge, must depend upon the interpretation to be 
placed upon sub-section (з) of section 8. Consequently, there Is a 
‘clear conflict of judicial opinion as to the true scope and effect of 
sub-section (2) of section 8. 


We may add that we feel no doubt that the view taken in the 
oase Of Rakhal Chandra Tewari v. Secretary of State for India ін 
Council (1), gives effect to the true intention of the legislature. It 
appears to us to be fairly clear that, if it la competent to a District 
Judge under sub-section (2) of section 8 to assign his functions to 
an Additional Judge in respect of aclass of cases, there Is no 
intelligible reason why he should not do so in respect of a particular 
case comprised within that class. We may further observe that the 
case of Rukhal Chandra Tewari v. The Secretary of State for India 
in Council (ту was not brought to the notice of the Division Bench 
which decided the case of Mahomed Musa v. Abdul Hassan 


Khan (2). P dh 
In these circumstances, we are cons лет paragraph 1 


of Chapter V of the Rules of the High Coun, er this case for 
decision by a Full Bench. As the question arl... in an Appeal from 
Original Decree, under Rule 3 the question of law alone is referred. 
The question is—whether in view of the provisions of sub-section (2) 
of section 8 of the Bengal Civil Courts Act (XII of 1887), it is com- 
petent to a District Judge to transfer a particular case to an Addi- 
tional Judge. 
Babu Kulwani Sahai for the Appellant. 


Babus Umakali Mookerjee, Raghu Nath Singh and Sudhansu 
Sekher Mookerjee for the Respondent. 
The judgment of the Full Bench was as follows : 


The question proposed for our determination ів, whether, In view 
of the provisions of sub-section (2) of section 8 of the Bengal Civil 


(1) (1906) 8 C. L. J. 34. 
(a) (1914) L L. К. 41 Cale, 866; 18 C, W. N, бз, 
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Courts Act (ХП of 1887), it is competent toa District Judge to 
transfer a particular case to ап Additional Judge. We answer the 
reference in the affirmative, the reasons which induce. пз to adopt 
that conclusion are sufficiently set forth in the Order of Reference 
and we need not repeat them. 


_The case will go back to the Divisional Bench for final disposal. 
The Divisional Benoh will deal with the costs of this reference. 


Reference answered against plaintif. 


VoL. XXI.] HIGH COURT. 


APPELLATE CIVIL. 


Before Sir Asutosh. Mookerjee, Knight, Fudge, and Mr. Y wstioe 
Beacheroft. 


KANCHAN MANDAR AND oTH£RS. 
; v. 
KAMALA PROSAD CHOWDHURY AND ANOTHER* 
Estoppel—Duty to speak—Non-transferable holding, transfer of —Auction- 
purchaser of holding, if cam question transfer in favour of private purchaser— 

Cosharer landlord—Joint possession—Deposit in Court—Withdrawal, 

affect of. 

The principle that where a person, by his words о: conduct, wilfully causes 
another to believe the existence of a certain state of things and induces him 
to act on thet belief so as to alter his own previous position, the former is 
voncluded from averring against the latter that a different state of things 


existed at the time, has no application where the person againat wham the 
estoppel is sought to be applied is under no duty to speak. 


A purchaser at ап execution sale 1s bound by the same rule of estoppel as 
- the judgment-debtor. 


Debendra v. Mirsga Abdul (1) followed 





Hence an execution-purchaser of a non-transferable occupancy holding- in 
execution of a money decree cannot йе a question of the validity of a tians- 
fer by the debtor in favour of a third person ' 

In the event of a sale of а non-transferable occupancy holding, the pur- 
chaser can be evicted by any of the co-sharer landloids to the extent of his 
own share, and if possession of the entire holding has been acquired by some 
of the co-sharers, the other co-sharers are entitled to joint possession thereof. — 

The fact that after the purchase by the plaintiff had been completed, the 
defendant took money deposited in Court, does not by itself estop the latter 
from disputing the plaintiff's title, 

Appeal by the defendants. 

Suit for declaration of plaintiff's title by purchase and for reco- 
very of possesslon, 

The material facts and arguments appear from the judgment. 

Ar. Cusperss, Babus Jogesh Chunder Roy and Surendra Kumar 
Bose and Moulvi KAursed Hossein for the Appellants. 


Bubwr Umakali Mooker jee, Jogendra Chunder Ghose and 
Smritis Chuad r Ghose for the Respondents. 

The judgment of the Court was delivered by 

* Appeal from Original Decree No. 439 of 1911, against the decree of 
Babu Klasori Mohan Sikdar, Subordinate Judge of Bhagalpur, dated the 28th 
August, гота. 

(1) (1909) 10 С, L. J. 159. 

J 


{41 


Civir. 


1214. 


August, 7, 10. 


9 


THR CALCUTTA LAW JOURNAL [VoL XXI. 


Mookerjee J.—The subject matter of the litigation which has: 
culminated in this appeal is an agricultural holding owned by the 
members of a family of Mandars under the plaintiffs and the defen- 
dants as their landlords. The plaintiffs are interested to the extent 
of a fourth share and the defendants іо the extent ofa three-fourths 
share in the superior interest. The Mandars had mortgaged the 
holding to the defendants who sued to enforce their security, ob- 
tained a decree thereon, and took steps to bring the holding to sale 
in execution. On the yth February 1908, the Mandars transfer- 
red the holding to the plaintiffs under a conveyance for Rs. 1020 
which was paid into Court in satisfaction of the mortgage. decree, 
held by the defendants, The defendants had, prior to these pro- 
ceedings, instituted a suit against the Mandars for arrears .of rent 
payable in respect of their three-fourths share. An eepar/e decree was 


at first obtained and was subsequently set aside ; finally, on the = 


aoth February 1908, a decree for rent, which could operate only as 
a decree for money, was made in favour of the defendants. On the 
16th June 1908, the defendants in execution of that decree purchased 
the right, title and Interest of the Mandars in the holding in dispute. 
They obtained delivery of possession through Cowt and thus dispos- 
sessed the plaintiffs. On the agth july 1910, the plaintiffs instituted the 
present sult for declaration of their title by purchase and for recovery 
of possession. The defendants contended that the holding was non- 
transferable and that the plaintiffs had consequently acquired no _ 
title under their purchase. The Subordinate Judge has not allow- 
ed evidence to be given upon the question of the existence ofa 


` custom of transferability of occupancy holdings in the Iccality, on the 


authority of the decision in Haro Chandra Podder у. Umesh Chandra 
Bhattaohdrjee (1). He has found on the merits in favour of the 
plaintiffs and has made a decree for possession and for determina- 
Чоп of mesne profits. Uu 


In the present appeal by ths defendants, the decree of the Subor 
dinate Judge has been assailed substantially on four grounds; namely, 
first, that the conveyance by the Mandars in favour of the plaintiffs 
was fraudulent and did not pass title to them ; sorondly, that . the 
plaintiffs are estopped to deny the validity of the title of the ‘defen- 
dants as with full knowledge of the rent decree and of the execution 
proceedings thereon, they did not raise any objection ; thirdly, that 
the defendants in their character as purchasersat an ctecution sale 
were entitled to raise the queation of transferability of the holding; 
and, /owr/hly, that the defendants in their character as co-sharer 

(1) (1909) 11 C.L. J. 20 ; 14 С. W. N. 71. І 


Vor. XXI. ] HIGH COURT. 


landlords were entitled to resist the claim of the plaintiff to the extent 
of a three-fourths share. 

Ла support of the first ground, it has been contended that at the 
time when the conveyance was executed by the Mandars in favour of 
the plaintiffson the 17th February 1908, the transferors as well as 
the transferees were anare of the pendency of the suit for arrears of 
rent, and that the transfer was consequently a device to defeat the 
“аһа of the defendants as landlords. There is clearly no founda- 
tion-for this contention. There is nothing to show that the trans- 
ferors intended the sale as а cloak or device for their own’ protec- 
tion; and on the principle explained by this Court in the case of 
Hakim Lal v. Mooshakar Sahu (1), the transfer cannot be impeach- 
ed as fraudulent. The bonafides of the transfer cannot be doubted, 
becatise during the pendency of the execution proceedings on the 


` basis of the mortgage, the transferors intimated to the Court that 


23 


they intended to satisfy the mortgage decree by sale of some of their 
properties, though they did not specify the particular properties they 
intended to sell. There was a valid decree against them, and the 
sale for consideration effected in these circumstanoes cannot be 
deemed fraudulent. The first ground thus fails. 


` In support of the second ground, it has been urged that the 
transferors and the transferees were both aware of the rent sull, 
that it was their duty to intimate to the Court that the property 
which - the defendants sought to bring to sale in execution of 
their decree for rent had already been transferred by the conveyance 
of the 17th February 1908 and that their omission to do во estopped 
them now,,on the principle recognised in Pickard v. Sears (2). 
That case has plainly no application here. Itis well settled that 
where a person, by his words or conduct, wilfully causes another to 
believe the existence of a certain state of things and induces him 
to act on that belief so as to alter his own previous position, 
the former is concluded from averring against the latter that a 
different state of things existed at the time. But this principle has 
no application where the person against whom the estoppel is sought 
to be applied is under no duty to speak. Here, it has not been 
éstablished that the plaintiffs were under any duty to speak and 
that by reason of their failure to warn the defendants, the position 
of the latter has been altered. The second ground consequently 
cannot be sustained. 

“ (1) (1907) 1. L. R. 34 Cale £99; 6 C. L. J. 410. 

(a) (1837) бА. & E, 469 , 45 R. R, 538. 
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In support of the third ground, it has been argued that the 
defendants in their ‘character аз purchasers at an execution sale 
were entitled to raise the question of transferability of the holding. 
This contention cannot possibly be supported it view of the 
principles laid down by the Full Bench in Dayamoyi v. Ananda (1). 
As between the plaintiffs and their tansferors, no question of trans- 
ferability could be raised, because the transferors were bound by 
the doctrine of estoppel not to question the title of their transferees. 
As between the transferors of the plaintiffs and the defendants; there 
was no estoppel,’ because the defendants were purchasers at an, 
execution sale. It was, accordingly, open to the Mandars: to 
impeach the title of the defendants after the sale or to take objection 
before the sale if they had timely intimation of the execution 
proceedings. But tbat stage has been passed and the Mandars have 
not objected to the validity of the execution sale. Consequently, 
as between the Mandars ‘and the defendants, it must be held that 
the defendants are the purchasers of the right, title and interest of 
their judgment-debtors, and are bound by the same estoppel as 
binds their judgment-debtors. Upon this question, there has been 
some fluctuation of judtclal opinion; but, as was explained 'in the 
case of Debendra Nath Sen v. Mirza Abdul Samed (з), upon a 
review of the authorities, itis now well-settled that a purchaser at 
an- execution sale is bound by the same rule of estoppel:as the 
judgment-d.btor, on ' the. principle that the former has' purchased 


merely the right, title and interest of the latter and does not conse--> 


quently occupy а position of greater advantage. ‘This view. is 


-supported by the decision of the Judicial Committee in A/akammad 


Mosaffer. у. Kishori Mohan (3). The inference follows that-the 
defendants, viewed in their oharacter. as purchasers of the right, 
title and interest of the Mandars, are not entitled to ralse the 
question of transferability of the disputed holding. Тһе. third 
ground accoidingly fails. 

In support ot the fourth ground, П has been d that the 
defendants, їп their character of co-sharers in the superior. interest 
to the extent of a three-fourths share, are entitled to raise the question 
of transferability of the holding. This contention is clearly well- 
founded on principle and is supported by the decision. in Dilbar 
Sarwar v. Hosein Ali Bepart (4). ln the event of sale of a non- 
transferable occupancy holding, the purchaser can be evicted by any 

(1) (1914) a0 C. L. J. 52. (2) (1909) 10 C. L. J. 150 

(3) (1895) I. L К, aa Calc gop; L. R. aa 1, A, 129. 

(4) (1899) 1 L. R, 26 Cale. 543. 
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of the co-sharer landlords to the extent of his own share, and if 
possession of the entire holding hag been acquired by some of the 
co-sharers, the other co-sharers are entitled to joint possession thereof. 
Consequently fhe question of transferability was material tor the 
purposes of the decision of the case, and the fourth ground taken 
by the appellants must prevail. 


It has been argued, however, on bebalf of the plaintiffs respon- 
dents, that even if the holding is not proved to be transferable by 
custom or local usage, the defendants are estopped by their con- 
duct, and that as they have taken the purchase-money . ın satisfac- 
tion of their mortgage dues, they cannot question the title of the 
plaintiffs under their conveyance. Upon the materials on the 
record it is not possible for us to give effect to this contention. 
No doubt, after the purchase by the plaintiffs had been completed, 
the defendants took the money deposited in Court; but, this by 
itself does not estop them. Yet, it may be possible for the plain- 
tifs to establish by evidence that the conduci of the defendants, 
before the sale was completed and during the stage of negotiation, 
was such as to estop them. This must be determined by the 
Court below along with the question of transferability of the 
holding. 


The- result is that this appeal is allowed in part. The decree 
of the Subordinate Judge will stand confirmed in respect of an 

one-fourth share; but will be-set aside in respect of the remaining 
` three-fourths share.” То -this extent, the case will be remanded 
in order that the, Ше of the plaintiffs may be-investigated on the 
basis -of their purchase, The question of transferability raised by 
the defendants as well as the question of estoppel raised by the 
plaintiffs will be open for investigation, and both parties will be 
at liberty to adduce evidence. The plainuffs respondents are entitled 
чо one-fourth of the costs of this appeal, and three-fourths of 
the costs will abide the result. 


Appeal allowed in port :. case remanded, 
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PRIVY COUNCIL. 


Present :—Lord Shaw, Sir George Farwell, Sis John Edge 
and Mr. Ameer Ali. 
RAJA RAMKANAI SINGH DEB DARPASHAHA AND 
ANOTHER 
T. 
| MATHEWSON anp oruzas* 
[Ок ArrxaL rrom тнк Hiem Court or Jupicaturx at Fort 
WILLIAM IN BENGAL.] 





Encumbered Estate—Chota Nagpur Encumbered Estates Act (VI of 1876, as 
amended by Act V of 1884) S. 17—Rule 16 of the Rules thereuhder—Mana- 
gers power to grania puini lease —Sanctlon of Commissioner —Changs in 
the lessee —Paysieni of salami and accepiance thereof after the date. stated 
im the sanction. 


When it is affirmatively established that a transaction itself in all its 
essential particulars has obtained the sanction of the Commissioner, and when 
И 1$ requisite that the transaction be carried into effect by the preparation of 
the appropriate deeds, it is pot necessary under section 17 of the Chota 
Nagpur Encumbered Estates Act, as amended by Act V of 1884, and Rule 16 
of the Rules made thereunder, to show that the document ultimately prepared, 
had been submitted to the Commissioner for sanction, 


Quaere— Whether the sanction to grant a putni lease іо R. W. and Com- 
pany, in other words, to a firm of individuals, is a good sanction under the said 
provisions, when the putni lesse is actually granted to R. W, and Company, 
Limited, inasmuch as the persona in the latter case is different from the Persona 
In the former, and a change in the lessee or putnidar is a change in essentials. 

The Commissioner sanctioned the proposal to grant a putni lease provided 
the amount of the salami" be pald before the end of March 1890," but after an 
exchange of views.as to the actual wording of the draft putni, the document 
was finally settled by the officia] manager of the estate, sis., tho Deputy Com- 
mussioner, and the grantee, and on the asth June 1890 the grantoe pald the 
amount of the salami to the Deputy Commissoner : 


Held, that the putni granted would not have been open after the adi 


-June 1890 for a challenge to be made even bythe Deputy Commissioner him: 


self, or for the Commissioners sanction to have been withdrawn ; and that а 
fortiori such a challenge, when put forward after a considerable lapse of years" 
on behalf of the successor of the debtor, could not be sustained. 

Appeal from а judgment and decree of the High Court at Cal- 
cutta (April 38, 1910); affirming those of the Court of the Subordi- 
nate Judge of Manbhum (November 35, 1907). 

The suit was brought by the first appellant for a declaration of 
the nullity of a pulni lease dated the agth June 1890, and for 
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consequential reliefs. The first appellant's father and predecessor 
was the owner of the Barabhum estate, which was declared on the-6th 
March 1889 tó be ап encumbered one under the Chota Nagpur 
Encumbered Estates Act. The manager of the estate under the Act 
was the Deputy Commissioner of Manbhum, who granted the lease 
in dispute to Robert Watson & Co., Lid. whose suocessors, the 
present respondents, were the defendants, The estate was released 
from the operation of Act VI of 1876 on the 1st October 1905, and 
the suit was brought on the 14th August r9o6. Both Courts in 
India held that the patni lease in question was valid and binding 
on the plaintiff appellant, who, then, preferred the present appeal. 
During its pendency the first appellants estate was again brought 
under Act VI of 1876, and the Deputy Commissioner of Manbhum, 
the manager under the Act, was added as an appellant. 


Upjohn, К. C., and Danae, for thesAppellants ; The putni sanc- 
tioned was to be a lease containing the terms of the ijara dated the 
27th February 1883, but the rights granted to the putnidars under the 
putni in dispute are substantially in excess of those granted under 
the ijara, and, consequently ihe putni із wra vires and not binding 
on the first appellant. Again, no sanction was given by the Com- 
missioner to the actual putni lease itself: Act VI of 1876, as 
amended by Act V.of 1884, section 17. and Rule 16 of the Rules 

^ made under section 19 of the Act. 


` (De Gruyther К. C., referred to Gulabsingh ч. R.ja Seth 
Gokuldas (1). 


That was а case decided indes the corresponding sectlon 18. of 
Act XVII of 1885, which required the sanction of the head of the exe- 
cutive government of the province, who would not be expectedto go 
into allthe details, But here the manager has to obtaln the sanction 
of the Commissioner, and it ls submitted that the latter ought to have 
had the terms of putni before him. Further the sanction was for a 
grant to Robert, Watson & Co, and the putni is actually granted to 


a Limited Company which is quite a different persona. The question - 


as,to.the identity of the putnidars is material, and the putni Is there- 
fore not binding. Lastly, a condition precedent attached to the 
Commissioner's alleged sanction was that the amount of the salami was 
to be paid before the end of March 1890, but the putnidars pald that 
amount on the 25th June following, and itis submitted that neither 
the Deputy Commissioner nor the Commissioner had power to waive 
the breach of condition. There was no valid sanction for the риш 
(1) (1913! L. R. 40 1. А. 117; I, L, R до Cale, 784; 17 C. L ]. 619. 
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at the date of the execution thereof. Reference was made to Act. 


VI of 1876, section 2; Manual of. Ward Attached and Encumbered 
Estates pp. 100 -and 302 ; Act XVII af 1885, sectiqns 1, 4, 17,25 
and 30; and Bengal Regulation VIII of 1819, section 17. 27987 
De Gruylher, К. C., (Sir W. Garth with him) for the Respondents: 

. [Lord Shaw asked Counsel to deal only with the question whe- 


‚ ther the position of the lessors under the putni that was granted was: 


the same as that under the transaction ко by the Commis- 
sioner.] 

On the evidence it was submitted that the position of the grantor 
under both those transactions v were the same. 

U phn, К. C., replied. | 

The judgment of their Lordships was delivered by 

Lord Shaw.—This is an appeal from a judgment and decree 
of the High Оош of Bengal, dated the 28th April rgto, 
affirming a judgment and decree of the Subordinate Judge of Man- 


bhum, dated the 25th November 1907, dismissing the suit with 
costs, The main object of the suit was to obtain a declaration of ` 


the nullity of a putni lease dated the agth June 1890. The other 
demands in the plaint were consequential upon such a declara- 
tion of nullity being obtained. The only quesuon argued in 


the appeal was whether the pun lease was sira vires aud - 


invalid. 


The facts are briefly these. The first appellant, the plaintiff, 
is the son and successor of the late Raja Broja Kishore Singh Deb 
Darpashaha, the owner of the Barabhum estate. In 1883 the Raja 
borrowed «Ks, 60;000 from Messrs. Robert Watson and Company 
on a mortgage of his estate, and on 37th February of that year 
he executed an Ijara lease in their favour. "Thià lease contained 
a condition that if the Company should desire to take a putni lease 
of. such portions of 84] villages as were treated in the Ijara as 
ghatwali lands the Raja would grant such a putni on. certaln terms; 
On 8th March 1885 this putni was granted. Four years theréafter, 
vi, on 6th March 1889, the affairs of the Raja being deeply 
embarrassed his estate was placed under the protection of Govern- 
ment by virtue of the Chota Nagpur Encumbered Estates Act, 1876, 

There were apparently considerable difficulties in arranging for 
the liquidation of the debts. After negotiations it was agreed that 
the remaining portions excluded from Messrs. Watson arid Com- 
pany’s former putni lease should be demised to these creditors for-a 


~ 


Vou: XXL] - o PRIVY COUNCIL.. 


sum of Ra. 30,000. Their Lordships have considered ‘the dotu- 
` ments and have no hesitation whatsoever in accepting the ‘view that 
the true, and, ip fact, only meaning ofthe transaction was that ex- 
pressed іп the Oommissioner of-Chota Nagpur’s letter of the зо 
February 1890, in which he sanctioned “ the proposal to grant them: 
a .putni lease of the 84} villages еы from the cx 
putni., 

The elements of the transaction being thus settled and‘ the 
amount of the premium arranged what remained to be done was to 
bave the actual deed drawn up and executed. This was done. It 
has been argued hefore the Board that the putni lease which was 
sanctioned was to be a lease containing the terms of the Ijara lease. 
The Board cannot assent These „two contracts are essentially 


different in character, the latter being ofa temporary character, con- | 


` taining provisions and reservations suitable to a lease for a -short 
duration. Their Lordships have no hesitation in accepting the 
judgment of the High Court which is thus expressed on this point:— 


“The fact that the Raja had granced а previous putni lease was known 
to the Commissioner, and was, in fact, referred to in hls sanction, * * * 
* Itis * * reasonable to asun» .that the Commissioner understood its 
character when he was asked to sanction a similar putni. It would have 
been inconvenient that the subsequent putni should be on any different 
terms from the first, because, as pointed out in the course of the corres 
pondence, ‘the proposed new putni was in ‘respect of villages which were 
` scattered about in the arca covered by the earlier putni, and the object of the 
second putni was to 1oynd up thc Estate. I do not think, therefore, that this 
ground has been made out." 


. Apart from the point just dealt. with, the putni T actaully, 
granted is now challenged. The grounds of challenge may be. 
compendiously and conveniently stated as follows :— . 


i 2 (1.) It is said that the sanction was. upon a sound construction of 


the letter'of 2zoth February 1890, merely.a sanction ofa proposal to 
grant-a’ putni. Their Lordships think’. the objection: to be trivial. 
This’ proposal had been made, it had been accepted, а contract was 
accordingly{completed on'the subject, and’ it was that ‘contract so 
сше that was sanctioned.’ . i 


' (a.) It was said that the sanction contained the clause '^provided 
that the amount be paid before the end of March 18до.” ' In the 
course of ‘carrying ‘out. (ће › bargin some-delay, not very great, 


occurred. ' There was ‘an exchange-of views ав to the actual. wording: 


of the draft putni, but the dócument was finally settled by both parties, 
and on Ше 25th June- 184о' Messrs. Waison-and Company -paid the 
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salami of Rs. 30,000 to the official manager .of the estate, viz., the 
Deputy Commissioner. This being done, it does not appear to 
their Lordships that it would have been open thereafter for a 
challenge to be made, even by the Deputy Commissioner himself, 
or for the Commissioner's sanction to have been withdrawn, A 
fortiori there appears no ground for sustaining such a challenge 
when put forward after a considerable lapse of years on behalf of the 
successor of the debtor. 

(3.) The last objection js of a twofold character. It is urged 
that the sanction of the Commissioner, being a statutory requisite in 
virtue of the Chota Nagpur Encumbered Estates Act of 1876, of the 
rules thereunder, and of the Act of the Governor-General, No. V. 


.of 1884, such sanction was not given to the final and ‘actual putni 


lease itself, This depends upon a construction, especially, of Rule 


: 16, which is in the following terms :— 


^ “The power to lease under section 17 of the Act shall be subject to the 


. following provision.—No lease shall be given for eny term exceeding three 


years without the sanction of the Deputy Commissioner, or exceeding four 
years without the sanction of the Commissioner." 

Upon this point their Lordships are of opinion that when it. is 
affirmatively established that a transaction itself in all its essential 
particulars has obtained. the sanction of the Commissioner, and when 
itis requisite that the transaction be carried into effect by the 
preparation of the appropriate deeds, a challenge merely on the _ 
ground that the document ultimately prepared had not been 
submitted for sanction cannot be sustained. In administrative and 
departmental action it must necessarily be the case that formal details 
may have to be entered upon in order to carry into practical effect, 
and put into legal shape, the arrangement to which sanction was 
adhibited. The first head of this objection accordingly fails. And 
it was further urged that in any view the transaction which was 
sanctioned was a transaction of a grant of a putni lease to Robert 
Watson and Company, in other words to a firm of individual 
men and not to Robert Watson and Company, Limited, ie, a 
different and incorporated persona. ‘This demands careful considera- 
tion. There із this to be said for the objection, that the persona 
in the latter case is different from the persona in the former, and 


‚ that a change · in the lessee or putnidar ought to be treated asa 


change in essentials. It may be added that a putni lease of land, 
an agreement of an important and wide-reaching character might 
demand separate consideration, and point to a different conclu- 
sion when this essential was altered. Questions might arise, and 
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difficulties suggest themselves with regard to a limited company 
against whom legal remedies at law might not be the same as in the 
case of individuals, and public and administrative considerations 


might come inso play operative either in the way of restriction or 


refusal on account of a change in persona in the lessee. In the opinion 


_of their Lordships, itis not necessary to pronouáce any judgment 


upon this point іп the present case. For their Lordships are of 
opinion that when the negotiators in the course of correspondence 
mentioned in their letters Robert Watson and Company, they did in 
fact mean and were perfectly understood to mean Robert Watson 
and Company, Limited, the fact of the incorporation of the limited 


concern being well-known; and, indeed, one of the principal ' 


documents of the case із the petition dated 14th May 1889, being 


_the ‘petition of Messrs Robert Watson and Company, Limited, 


filing the account of the money due to them. It may be true that 


_ the limited concern is a diferent one from the previous and unincor- 


porated firm, but in the language of the judgment of the High 
Court :— ; 

‘ The misdescription does not, under the ordinary principle applicable to 
such matters, affect the validity of the sanction or the lease. Though there 
was such а misdescription, it {з perfectly clear what was intended by tho sanc- 
Чоп, and that it was Intended that the lease should be given and taken by the 
persons who are properly described as Messrs Robert Watson & Co. Limited.” 

A point was taken to the effect that the putni trangaction could 
not be held to haye been ratified, seeing that it had not specifically 
taken into account the existence of khorposh, or maintenance 
rights, over the property aold. These could in no view have been 
affected for the simple reason that the interests of third parties 
properly secured over the properties, were in no respect prejudiced. 
And as tothe further point that in the event of the disconti- 
nuance of these rights a certain reversion would follow to the 


zemindar, their Lordships are of opinion, that this reversionary . 


right not being in fact embraced within the rant, no preju- 
dice to any such right had ocourred. The point accordingly fails. 


Their Lordships are of opinion that the judgments of the 
Courts below are correct, and they will humbly advise His 
Majesty that the appeal be dismissed with costs. 

Appeal dismissed. 

Theodore Bell & Co.—Solicitors for the Appellants. 

Burton, Yeates and Hart—Solicitors for the Respondents. 

Fox P. 
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‚ Before Sir Asutosh Mookerjes, Knight, Fudge and Mr. ушне p^ 
Beaohcroft. A 
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. Le 
— | RAGHORAM SINGH igna 
—— ә. à v. ye © 

Angust, 17. RAJANI KANTA BANERJEE амо oruzzs* . . ROTE 
Representation—Redemption, suit Jor—Morigage suit—Minor — grandsóm ief: 
rlisus peel oli os oc Qc 
Transfer of Property Act (IV of 1882), section 85. y 
In a case where the doctrine of representation is properly applicable tọ Ше; A 
facts‘and where it is established that the mortgages was not aware of the к 
existence of а member of а joint Mitakshara family as interested in the equity ` 
of redemption and consequently did not bring him before the Court in the mort: ? 
gage suit, the principle laid down by the Judicial Committea In the case of 
Shes Shanber Ram v. addo Kunwar (1) should be applied in preference to -that !; 
adopted in Lala Suraj Presad v. Golab Chand (a). f 
Appeal by Defendant No. 3. . zo i 
Suit for partition of joint property. ic 
The material facts and arguments appear from the judgment. у. 
` Babus Lakshmi Narayan nee and Raghu Nath Singh for Bro 
Appellant. 
Babus Mahendra Nath Ray, Biraj Mohan Mojumdar, Manmatha. 
Nath Mukerjes and Satindra Nath Mukerjee for the Respondents. < 
The judgment of the Court was delivered by ey 

August, 17.. Mookerjee, J.—This is an appeal by the third defendant in «- . 

suit for partition of joint property. The predecessor in Interest of the ғ. 

plaintiff purchased shares in the properties in suit in execution of a: 

decree on the basis of two mortgages granted in his favour on the sth.- 

April 1888 and the 24th June 1896. The mortgages were executed-by .: 

one Sobhnath Singh the head of а joint Mitakshara family and his four® 

adult sons. The mortgagee sued on the 13th January 1903 to enforce... 
his security. At that time, Sobhnath Singh as also two of his sons:.: 
were dead. The mortgagee joined as defendants the two surviving:s: 
sons and also brought on the record the infant sons of the mortgagor: 

in во far as their existence was known to him: A decree was made; i 

in due course and the mortgaged properties were sold in execution. > 

In answer to the present claim, it has been urged by the third defend. 

ant, who is a grandson of Sobhnath Singh, that as he was not joined : 
~ Appeal from Original Decree No 281 of 1911, against the decree of Babu 

Atul Chandra Ghose, Subordinate Judge of Shahabad. dated the 31st May 1911. 

(1) (1914) 20 C. L. J, 28a; I. L. R. 35 АП. 383. | 
(а) (1901) I. L. R. 28 Calc. x17. E 
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as a party to the mortgage sult, his right of redemption has not 
been affected and that the plaintiff is not entitled to a decree for parti- 
tion. The Subordinate Judge has over-ruled this contention, He has 
found that the mortgagee was not aware of the existence of the third 
defendant who, if his case be true, was at the time an infant nine 
months old; and he has held that the decree made against the 
representatives of the family was operative against the third defend- 
ant and vested in the purchaser hia Interest in the property. 


In the present appeal by the third defendant, it has been argued 
that the Subordinate Judge should have held on the evidence that 
the mortgagee was aware of his existence and yet deliberately omitted 
to joln him as a party to the mortgage suit. This contention is 
clearly unfounded, and we sea по reason to disagree with the Subor- 
dinate Judge in his estimate of the evidence on this point. It is 
worthy of note that the mortgagee joined as parties defendants to 
the mortgage suit other infants, sons of some of the mortgagors 
_ and grandsons of Shobhnath Singh. It is inconceivable that if the 
mortgagee was aware of the existence of the third defendant, he 
should omit to join him asa party defendant. We must, therefore, 
hold in concurrence with the Subordinate Judge, that the mortgagee 
was not aware of the existence of the third defendant when he insti- 
tuted the mortgage suit. Consequently no question arises as to 
the applicability of section 85 of the Transfer of Property Act. In 
these circumstances, the principle laid down by the Judicial 
7 Committee in the case of She Shankar Rum у. Musammat 
Jaddo Kunwar (1) which affirmed the decision of the Allahabad 
High Court in Faddo Kunwar v. Sheo Shankar Ram (2) applies. It 
has been argued, however, on behalf of the appellant that this view 
is contrary to the decision of this Court in the сазе of Гаја Sura 
Prosad v. Golab Chand (3). In our opinion, in cases where the 
doctrine of representation is properly applicable to the facts and 
where it is established that the mortgagee was not aware of the exis- 
tence of a member of a joint Mitakshara family as interested in the 
equity of redemption and consequently did not bring him before 
the Court in the mortgage-suit, the principle laid down by the Judi- 
cial Committee in the case of Sheo Shankar Ram v. Musammat 
Jaddo Kunwar (1) must be applied in preference to that adopted 
in Lala Suraj Prosad v. Golab Chand (3). In the present case 


(1) (1914) ao C. L. J. 28a; I. L. R. 36 All. 983; 18 C. W. М. 968. 
(a) (1910) I. L, К. 35 All. 71. 
(3) (1901) I. L. R. 28 Calc, 517. 
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Cm. there can be no doubt that the interest of the present defendant was 
1914. sufficiently represented.by the persons who were joined as parties to 
R уан the mortgage suit, namely, his father and his uncles. We are 
: accordingly of opinion that the Subordinate Judge has correctly held 

gan that ће has no defence to the àuit. | 
MINUM F. The result is that the decree of the Subordinate Judge is affirm- 
ed and this appeal dismissed with costs. We assess thọ hearing 

foe at five gold mohura. І 
Appeal dismissed. 
А. T. M. 





Before Sir Asutosh Mookerjec, Knight, Fudge, and 
Mr. Justice Beachroft. 


| Сти» HALLI JHA anb отнїнз т. Жыш 
1914. i р. І 
bd . 

August, 17. : BHYIA LAL SINGH лир ornuxxs.* 


Mortgage decree—Minor unrepresented by g uardian-ad litem, if party toa swit— 
, -Joint Mitakshara family —Morigage by father—Morigagee not amare ef 

existence of minor son—Hinor son, tf bound by decree — Representation. 

The ‘effect of not appointing guardian-ad-litem of a minor defendant is the 
same as if he had never been made a party to the suit. 

Narsingh v. Faki (1) followod.t 

Ina case where the doctrine of representation is properly applicable to — 
the facts and where it is established that the mortgagee was not aware of the 
existence of a member ofa joint Mitakshara family, as interested in the equity 
of redemption and consequently did not bring him before the Court in the 
mortgage sult, the said member is bound by the mortgage decree. ` 

Kishen Prosad v. Har Narain (2); Sheo Skanhar Ram v. Yaddo Kunwar (3); 

‘and Raghoram v. Rajani Kenta (4) referred to. 

‘Appeal by Defendants Nos. 3 to 5. 

Suit for declaration of title and for recovery of possession. 

The material facts and arguments appear from the judgment. 


*Appeal from Original Decree No, 227 of 1911, against the decree of Babu 
Amrita Lal Palit, Subordinate Judge of Moxuffurpur, dated the 17th February 
1911. 


(х) (1911) 15 C. ТІ. J 3. 
(f) [See Purne v. Bejoy Chand (1913) 18 C. L. J. 18—Rep.] 
a) (1911) L. К. 381. A. 45; 1. L. R. 33 All. 37a. 
(3) (1914) зо C. L. J. s82; I. L. R. 36 All. 383 Й 
(4) (1914) a1 С. L. J. 452. 
x 
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Babu Shoroshi Charan Mitra for the Appellants. 


Babus Umakali Mukherjee and Baldeo danois Singh for the 
Respondents. , 


. The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the third, fourth and fifth 
defendants in a suit for 1ecovery of possession of immoveable 
properties purchased by the plaintiffs at a sale in execution of a 
mortgage decree. The moitgage was created on the 13th November 
1896 by the representatives of different branches of a joint Mitakshara 
family. On the 2oth June 1903, the mortgagee sued to enforce his 
security. He јоіпей ‘аз defendants the mortgagors as also the infant 
sons of one of them, namely, Hall: Jha and Magnu Jha, who are 
the third and fourth defendants in this htigation. The fifth defendant 

. (the brother of the two defendants just mentioned) was nota party 
to that suit; and one of the points in controversy is, whether he 
was born before the mortgage suit was commenced. The suit was 
decreed in due course, the mortgaged properties were brought to 
sale and were purchased by the deciee-holder himself. The purchaser 
bas not been able to obtain possession and he has instituted this 

, Buit for declaration of ttle and for recovery of possession and 

zrofis His claim ıs resisted by the three defendants 
on the ground that they are not bound by the mortgage 
the proceedings consequent thereon. 

as the third and fourth defendants are МЕЕ: 

ntion is that although they were joined ав parties defend- 
^no guardian-ad-lifem was ever appointed for their benefit, 
ud that, consequently, they were essentially strangers to the suit and 
are not affected by the decree made therein. It appears from an 
examination of the order sheet in the suit, that on the soth January 

1903 the mortgagee applied for the appointment of а guardian of 

the two minor defendants. His prayer was that their father who 
was also a defendant to the suit, should be appointed guardian 

Notice was served, but there was no appearance on behalf of the 

proposed guardian and yet the Court proceeded to appoint’ him 
as guardian-ad-//em. Subsequently on the 17th March 1903, the 
father entered appearance and intimated to’ the Court that he had 
not received the notice issued to him. At the same time, he de- 
clined to act as guardian on behalf of his infant sons on the allega- 
tion that there might be a conflict of interest between him and \them. 

He therefore suggested that Babulal, who was related to the Infants, 

might be appointed guardian. Notice was issued to Babulal, but 
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we cannottrace any order by which he was appointed to act as 
guardian on behalf of the infants. Itis also plain tbat he did not ` 
enter appearance at any stage of the suit to look after the interest 
of the Infants. The result was that, in so far as the infant defend- 
ants were’ concerned, the suit was decreed expar/e. The decree shows, 
however, on the face of it that the father of the infant was their 
guardian-ad-/iem. This was clearly an error, traceable possibly 
to the fact that no formal order was passed by the Court to dis- 
charge the order of the i2th February 1903 by which the father . 
had been, without his consent, appointed to act as guardlan-ad-/ifem 

of hig minor sons. Subsequently, on the gth August 1906, the /ecree- 
holder applied to have the decree amended. The order made on 
this application is not on the record, but as the decree has not been 
altered, we may take it that the application for amendment 
was rejected. И is clear, upon this statement of the facts that ^ 
no guardian ad-H/ew was ever appointed in respect of the two, 
infants, and, they are consequently in the same position саз if 
they had never been made partier to the sun.: Narsingh Narain v. 
Sheikh Jahi Miciry (1). It follows accordingly that the decree-holder 
purchaser has not'acquired the right, title and interest of the 
infants In the moitgaged properties, This position, indeed, 
been seriously contested on behalf of the plaintiff respond 
it has been strenuously contended that the Court should 
in the present suit, whether the mortgage was executed 
cumstances which might make it binding upon these tw 
and that if the Court should decide in favour of 
decree for possession might be made in his favoyy, e. 
the infants to redeem. Ме аге of opinion that f, %, m 
not be determined in the present litigation. ТЕ, ъъ, К 
true character of the mortgage was not raised in ; 
and there has been no investigation by the Subordim,z77" _. as to 
the circumstances under which the mortgage was Ё cuted. The 
result therefore is, that, in so far as these two infants are concerned, 
it must be declared that the plaintiff has not acquired their shares 


in the disputed propeity. 
In ao for as the fifth defendant is concerned, his case stands on 


a different footing) The Subordinate Judge has held that he was 

born after the institution of the mortgage suit and before the mort- 

gage sale took place. From the evidence as to the time of his 

birth, placed before us, it 1з clear that neither party has correctly 

stated the age of the fifth defendant. We are not prepared, however, 
(1) (1911) 15 G, L, J. 3. 





















VoL. XXI.) HIGH COURT. 


to disdent from the finding of the Subordinate Judge upon this 
part of the case. But it is plain that even if it be assumed that he was 
born before the mortgage suit. was instituted, the omission to 
make him a patty will not give him the advantage which he claims. 
There is nothing to show that the mortgagee was aware of hls exis- 
tence. On the other hand, tbe very fact that the mortgagee joined 
his twe brothers as parties to the suit, indicates that if the mortgagee 
had been aware of his existence, he would have equally made him 
a party to the suit. We must take it, then, that the mortgagee had 


no knowledge of the existence of the fifth defendant, In these | 


circumstances, on the authority of the decision of the Judicial 

Committee in the cases of Kisken Prosad у. Har Nasan Singh (1), 

Sheo Shankar Ram v. addo Kunwar (a), 1t must be held tamt his 

Interest was sufficiently represented by his father and has passed to 

` the purchaser at the execution sale: Raghoram v. Rajani Kanta (3). 

The result is that this appeal is allowed in so far as the third 

and fourth defendants are concerned and dismissed in respect of 

the fifth defendant. The share decreed’ to the plaintiff will be 

r.duced by yth in respect of estate No 18423 and by түһ In 
respect of estates Nos. 8398 and 8559 each. 


-. The fractions mentioned have reference to the entire sixteen 
annas of the estate taken as the unit. 


The third and fourth defendants are entitled to the costs of this 
appeal. We assess the hearing fee at five gold mohurs. They are also 
entitled to their costs in the Court below. As the costs of the third, 
fourth and fifth defendants were assessed in a lump sum, the 
successful defendants will be entitled to two-thirds of the amount 
stated in the decree of the Subordinate Judge. 
| Appeal of Defendants Nos. 8 and 4 allowed ; 
| Appeal of Defendant No. 5 dismissed. 

a. T. X. | | 
(D (1911) КН 381. À 45; I. L. R, 33 All, 272, 
. (а) (1914) 20 C, Ly J. 82; I L. В. 36 All. 383. 

(3 (1914) 21 C.L. J. 452. 
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' Before Mr. Justice D. Chatterjee and Mr. у uslice Richardson. 
BEHARI LAT, ROY CHAUDHURI 


T. * 
HARAKUMAR DUTTA лкр orBEzs* , 


Limitation—Principal and agent+-Account, suit for—Limitation Act (IX of 
1908) Sch. 1 Arts. 89, 192—Kabuliat executed by agent hypothecating immov- 
able property—Agent dismissed and оло наа Defalcation and default 
after re-appoiniment. 2 
A Kabuliat was executed in 1305 by which an agent hypothecated certain 

immovable property which would be answerable for any defalcation made by him 

orany damages suffered by the principal through his negligence. He was 
dismissed in 1306 but was re-appointed in 1307. After his кыши; 
that ls, in 1307 and 1308, he committed defalcation aud default - 

Held, that Art. 89 Sch. I of the Limitation Act was applicable to a sult for 
accounts brought by the principal against the agent, as the agent’s position- in^. 
1307 wag not governed by the Kaduliat of 1305. 

Appeal by the Plaintiff, 

Suit for accounts for certain period against an agent. 

The material facts and arguments appear from the judgment. — 

Babus Айза: Chandra Guha for the Appellant. И 

Babu Bhupendra Chandra Guha for the Respondents. 


The judgment of the Court was delivered by. 
D. Chatterjee J.—This appeal arises out of a, suit for ac- 
counts for a certain period against an agent. Both the Courts below 


“have dismissed the suit as barred by limitation, evidently under article 


89 of schedule II of the Indian Limitation Act. It ia contended before 
us that the lower Oourts are wrong and that article 132 and not 
article 89 is applicable to the case. It ів true that the- Kabuka! of 
the agent hypothecated certain immoveable property which would be 
answerable for any defalcation made by him or any damages suffered 
by the priacipal through his negligence and there is conflict of 
authorities with regard to the applicability of article 89 to a suit of 
this kind in such а case. In the case of Hafesuddin Mondol v. Jadu 
Nath Sahu (1) it was held that in a case where there is a hypothe- 
cation bond of this kind, article 132 is the right article to be applied. 
In the subsequent case of Fogesh Chandra alas Dhalu Ghose v. Bégodt 

* Appeal from Appellate Decree No. 2024 of 1910, against the decree of 
Babu Revat! Kanta Nag, Subordinate Judge, and Court, of Backergunge, dated . 


the 29th March, 1910, affirming that of Babu Tarak Nath Bose, Munstif, 7th 
Court at Barisal, dated the 7th January, 1909. 


(1) (1908) 7 C. L. J. 279; 1. L. R. 35 Galc. 298- 
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Lal Roy Choudhry (1), it was held that in a similar case, article , 116 
was the right article to be applied. That question, however, does 
not seem to arise inthis case. The finding of the lower appellate 
Court is that the appointment of defendant No. 1 ceased in 1306 and 
that he was re-appointed in 1307 after his dismissal in 1306. The 
terms of the K'abw/ia/ of 1305 were binding on him in the sense that 
if any defalcation had been made during this period recourse might 
be hàd to the hypothecated property in due course of law, In the, 
present case the alleged defalcation and the default were made in 
1307 and 1308 that is after the defendant No. 1 had been dismissed 
in 1306 and re-appointed in 1307. Ніз position In 1307 was, there- 
fore, not governed by the Жађи/іа/ of 1305 but by the ordinary rules 
- applicable between the principal and the agent. Article 89 was 
therefore.th» right article to be applied and the lower Courts are 
` right. 

It is true there is a claim for the papers of 1305; ant there is a 
dispute as to whether the claim as to that is barred by limitation or 
not The first Court with regard to the papers says “There is 
absolutely no evidence on the plaintiff's side that these papers were 
not submitted", and the lower appellate Court says that the reasons 
“given by the learned Munsif are very convincing. This .we take as 
a confirmation of the view of the Munsif with regard to the paperi 

е result is, that the appeal Is dismissed with costs. 

"M Appeal dismissed. 
A. T. M, р 
(1) (1909) 14 С. W. N. таз. 





before. Mr. Fustio Fleicher and Mr. Fuatice Richardson. 
Sees TROILOKHYA NATH MANDAL 


р. 
; ABINAS CHANDRA ROY* 
Limitation —Principal and agent-—Suit for accounts and for enforcement of 
charge—Limitation Act (IX of 1908) Sch. I. Arts, 89, 133. 


A sult not merely for account but slso to enforce in the plaintiffs favour the 
charge created to secure the moneys which might be found due from tbe agent 


"to his principal on his accounts, falls within Art. 132 Sch, lof the Limitation 


Act. 


* Appeal from Appellate Decree No. 226 of 1912, against the decree of 
` B. C. Mitra, Esq., District Judge of Birbhum, dated the a7th June, 1911, modi. 

fying the decree of Babu Ram Narayan Sarkar, Subordinate Judge af Birbhum, 
` dated the 21st December, 1909. 


4бо THE CALCUTTA LAW JOURNAL. [VoL. ХХ}. 


Civit. Haferuddin Mandal v. Fadu Nath Saha (1) followed. 
1914. S'agesh Chandra v, Benode Lal (2) dissented from. 
—Q Е 
Trollokhya Appeal by the Defendant. . 
Abina Suit for account on the footing of a registered "document. 


The material facts and arguments appear from the judgment, 
Babu Haradhan Chaterjee for the Appellant. 
Babu Mohini Mohan Chatterjae for the Respondent, 


Fletcher J.—This is an appeal from the judgment of the 
District Judge of Birbhum dated 27th June 1911, affirming the deci- 
sion of the Subordinate Judge. The plaintiff brought this suit for the 
purpose of obtaining ап account.of what was due to him by the 
defendant on the footing of a certain document, namely, a registered 
kabuliat and also for the purpose of bringing to sale the properties Ev 
hypothecated in favour of the plaintiff's father under the terms of 
that kabwlia/. The &abs/ia/ appointed the plaintif what is known as 
Gomazía, or rather, agent of certain properties that belonged to the 
plaintiff's father; and these properties were hypothecated to the 
plaintiff's father to secure the due performance by the defendant of 
the duties that he had undertaken. The plaintiff, having instituted 
this suit, obtained a preliminary decree. The preliminary decres 
was obtained on the 16th March 1908. No appeal was presented 
against that preliminary decree; and the learned Subordinate Judge 
appointed а Commissioner to take an account of what was due to the ~~ 
plaintiff on the footing of the document of hypothecatlon; and a final 
decree was passed on the 21st December 1909. Thereupon the 
defendant appealed to the District Judge and ralsed not only 
questions on the final decree, but also on the footing’ of the preli- 
minary decree, and he claims that he is entitled to do so} under the 
terms of the old Civil Procedure Code, which was in force at the 
date of the institution of the suit. In support of that reliance is 
placed on the decision of the Full Bench of this Court in the case of 
Khadem Hossein v, Emdad Hossein (3). That would seem to justify 
the defendant ralsing, on appeal, these matters relating to the preli- 
minary decree, provided that the old Code of Civil Procedure does, 
In “fact, apply to this appeal, which for the purposes of tbe present 
judgment, I will assume. 

(1) (1908) 7 C. L. J. 279; I. L. К. 35 Calo. 298. 

{+ For contrary view see Skib v. Chandra (1905) 1. 1. R. за Calc. 719 (727); 
I. C, L. J. аза and Venkatackallan v. Narayanan (1914) 28 M. L, J. t40. 

(а) (1009) 14 C. W. №. raa, (3) (1901) I. L. К, ор Calc. 758, 


March, a7. 
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Then comes the only point of substance which the plaintiff 
wishes now to argue, namely, that the suit was barred by limitation, 
and therefore the taking of the account by the Commisstoner and the 
final decree were all abortive and unnecessary proceedings. In 
support of this view the learned vakil for the appellant relies upon 
the decision ìn the case of Yogesh Chandra v. Benodet Lal Ray 
Choudhry (т). That was a decision of Chttty and Vincent JJ. and 
is, no doubt, in point. But, on the other hand, we have the, deci- 
sion of the late Chief Justice and Mr Justice Coxe in the case of 
Hafesuddim Mundal v adu Nath Saka (3). Now, in the case before 
Chitty and Vincent JJ, the case of Hafesuddin Mandal v. Jadu Nath 
Suka (2) was not clted in the course of the argument because it Is 
quite clear that those learned Judges were bound by the decislon 
in the case of Ha/tsuddin Mandil v. Jadu Nath Saha (2). The case 
is not distinguishable from the present case, nor from the case that 
was before Chitty and Vincent JJ. That.being во, I prefer tofollow the 
decision in the case of Za/esuddim Mandal v. Fadu Май Saka (a), 
which, in my opinion, appears to be more correct than the decision 
in 14 C. W. N. 122, and, further, on the ground that this decision 
which was binding on the learned Judges who pronounced the other 
decision, was not cited to them in the case reported in 14 C. W. N. 
In my opinion it would be lamentable in a case like the 
, which has gone on for years, to have to rip up the whole of 
proceedings which have lasted fora period of something over 






eight years since the institution of the sult, on the ground that the , 


guit was barred by limitation. 


In my opinion there is по substanoe in the present appeal and it 
should be dismíssed with costs. 

Eiohardson, J.—1 agree that in view of the decision of 
the Hafesuddim': case (2) which was not referred to in the latter 
"case the appeal should be dismissed. 

- Appeal dismissed, 
А. T. M. і 
(1) (1909) 14 С. W. N. 122, (а) (1908) 7 C. L. J, 379. 
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Civil. Before Sir Asutosh Mookerjee, Knight, Fudge and Mr. Justice 

1915 Richardson. 

=~ . 
February, 95, a4 SURES КАМТА BANERJEE OHOWDHJJRY 


: v. 

NAWAB ALI SIKDAR AND ANOTHER * 
Acconnts, suit for—Principal and Agent—~Registered agreement hypothe- 
cating immoveable property—Lintitation Act (IX of 1908), Sch. 1, Arts, 89, 132, 


An agency was created on the agth May 1896, for management of immove- 
able property. In 1897 the principal transferred the property to his wife and 
two years later the wife 1¢-transferred the property to her hushand, The agent, 


however, continued to manage the properties as if no transfer had been 
effected : 


Held, that when there was no demand and refusal during the continuance 
of the agency and the suit was instituted within three years of the date when — 
the agency terminated, the plaintiff was entitled to the accounts claimed. 


Sib v. Chandra Narain (1) and Hafesuddin v. Fadu Nath (2) referred to. 

овез v. Benode (3) diseented from 

Appeal by the Plaintiff. 

Suit by a principal against his agent for accounts. 

The material facts and arguments appear from the judgment. 

Babus Yoges Chandra Rov and Prokas Chandra Мовита 
the Appellants. 


Do» 
Moxloi А. К. Fuslul Hug and Babu Sarat Chandra 


te, 
the Respondents. - 
- The following judgment was delivered by NC | 
February, 24 Mookerjee, J.—This is an appeal by the plaintift in а sult 


by a principal against his agent for accounts. The agency was created 
on the 24th May 1896, for management of immoveable property. In 
1897, the principal transferred the property to his wife and two years 
later the wife re-transferred the property to her husband. The agent, 
however, continued to manage the properties as if no transfer had 


* Appeal from Appellate Decree No. 861 of 1913, against the decree о! 
Babu Syama Charan Banerjee, Subordinate Judge of Backergunj, dated the 
4th November, 1912, modifying that of Babu Kumud Kanta Bose, Munsiff of 
Barisal, dated the roth February, 1912. 


(1) (1905) 1 C. L J. 233; 1. 1. К. 3а Calc. 719 
7 (а) (1908) 7 C. L. J. 279; I L. Ru, 35 Calc, 298. 
(3) (1909) 14 C W N 122 
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been effected. The agency was finally terminated in tyro, and the Civit. 
present suit was commenced on the aznd March 1911, for accounts 1015 
in respect of the years 1306 to 1317. The Court of first instance ова 
held that Һе terms of the agreement were enforceable and made ». 

a decree accordingly. By the agreement, which was embodled in a Nawab Ali 


registered dooument, immoveable property had been hypothecated Mookerfee, F 
and the Court of first Instance held that the suit was in ersence a zy 
suit lo enforce а charge against immoveable properly within the 
meaning of Art. 132 of the second Schedule to the Indian Limitation 
Act Оп appeal, the Subordinate Judge has held that the effect of 
the transfer of ‘the property, for management whereof the agent was 
appointed, was to terminate the agency, and, that when the property 
was re-transferred by the wife to the husband, a new agency was 
created independently of the terms of the original contract: Behari Lal 
~ у, Harakusiar (1). In this view, he has held that Art 132 was not app- 
licable ; he has thus treated the suit as one for accounts by a principal 
against hls agent. At the same time, he has held not quite consis- 
tently with his view as to the effect of the transfer, that as under the 
original agreement accounts were to be rendered at the end of each 
year, the plaintiff was entitled to accounts only in respect of the three 
years antecedent to the suit. On the present appeal, it has been argued 
that the judgment is inconsistent and that if the transfer bv the 
husband in favour of the wife was a real transaction which ter- 
minated the agency and if а new agency was created in r899 on the 
re-transfer by the wife to the husband, no reference can legitimately 
be made to the terms of the orginal agreement. The 
„argument in substance is that Art, 89 is applicable to the suit and 
that as it has been instituted within three years from the date of the 
termination of thé agency, the plaintiff 1s entitled to the accounts 
claimed. in onr opinton this contention is well-founded and must 
prevail. ' - 
Article 89 provides that a suit by a principal against his agent 
for moveable property received by the latter and not accounted 
for must be instituted within three years from the date when the 
agency terminates or from the date when there has been a refusal 
to render accounts during the continuance of the agency. As in this 
case, there was no demand and refusal during the continuance of 
the agency, and as the suit has been instituted within three years of 
the date when the agency terminated, the plaintiff is clearly entitled 
to the accounts claimed. On behalf of the respondent it has been 
contended, however, tbat the accounts should be limited to the three 
years antecedent to the sult. Por this proposition no authority has 
(1) (1912) a1 COL. J. 48. 
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been cited and the terms of Art. 8y do not support the contention ; 
onthe other hand, the view we take is supported by the decisions 
of this Coürt in the cases of Sib Chandra Roy Chowdhury v. Chandra 
Narain Mulerjee (1) and Hafesuddin Mandal ч. Jadu Nath’ Saha 
(2). Reference has been made to the fact that a different view 


was taken in Yogesh Chandra v. Bemode Lal Roy (3, where the | 


decision in Masi Lal Bose v. Amin Chand Autiopadhay (4), was 
accepted as good law. As pointed out, however, in the case of 
Troilokhya Nath Mandal v. Abinas Chandra Roy (5), the attention 
of the learned Judges who decided the case of Yogesh Chandra v. 
Benode Га! Roy (3) was not drawn to the earlier decision in 
Ha/esuddin Mandal v. fads Nath Saka (з\, and we are not prepared 
to accept Ít as good law. 


The result is that this appeal is allowed and the decree of the 
Court below discharged. A preliminary decree is made in favour 
of the plaintiff for the accounts claimed In the suit This decree 
is made on the assumption thata new agency was created in 1899 
irrespective of the agreement of 1896. The case wil now be 
remitted to the Court of first instance In order that the accounts 
may be taken, The appellant is entitled to his costs both in this 
Court and in the Court of the Subordinate Judge. 


Appeal allowed: onse remanded. 


А. T. M. 


(1) (1905) 1. C, L, J. aga; I. L. В. за Calc 719. 

(2) (1908) 7 C. L. J. 279; I. L. К. 3$ Calc. 298. 

(31 (1909) 14 C. W. N. аз, (4) (1901) 1 C. L.J 211. ° 
(5) (1914) 21 C. Ly J. 450. 


———Q 


Before Mr. Justios Holmwood and Mr. Fustice Chapman. 
BROJENDRA KISHORE ROY CHOWDHURY AND OTHERS 


t. 


NAWAB SYED ABDUR SOBHAN CHOWDHURY амр oruers.* 


Injunction-—— Rival hauts— Holding hauts on same days —Motíse-—Spite and 
Hl-feeling—Apprehension of breach of peace—Defendanty putting forth 
claim of right incompatible with plaintiffs’ right—Relief claimed, forming 
cause of action in suit Refusal of injunction more harmful to plaintifs, 
"Appeals from Orders Nos. 156 and 157 of 1914 with Civil Rule No. 410 of 
1914, against an order of Babu Umesh Chandra Sen, Subordinate Judge of 
Bogra, dated the asth March 1914. 


E] 
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A Court cannot be asked to give the relief which forms the cause of action Сіті. 

in the sult undas colour of temporary injunction. 1914 

The owner of land bas a right to bold a дамі in hls own village on any day hend 
Brojendra 


he likes subject to his committing no offence agalnst the public tranquility. 
Nanda Kumar Sirkar v. The Emperor (1) followed. 


Fhe state of feeling between the parties is a matter to be considered both 
as to the probability of disturbance of public tranquility and to the Intention 
of the defendant to produce injurles to the plaintiffs’ right before the plaintiffs’ 
right. to laoferfere with them is established. 

The apprehension of a breach of the peace is not in itself a ground for the 
issue of injunction by a civil Court, there must be something more 

If the defendants put forward a claim of iight which is incompatible with 
the right upon which the plaintiffs sue and if it appears probable that the claim " 
is sought to be exercised in a wholly unnecessary manner upon motives of 
spite and ill-feeliag, the Court will Interfere by way of injuntion. 


Appeals by the Plaintiffs and Defendants. 


v 
Abdur Sobhan, 


conned 


Suit for damages and for permanent injunction restraining the 
defendants from interfering ог intermeddlin with or disturbing the 
plaintiffs in the enjoyment of their Жаш! and also for restraining the 
defendants, their servants and agents from holding their Aaw/ or 
any other Аан/ at such a distance as to be in direct competition 
with the plaintiffs’ &aw/ or so close thereto as to diminish in any. 
way the plaintiffs’ profits therefrom. The plaintiffs also prayed for 
a temporary injunction in the above terms pending the decision of the 

Thuit. А 

The Court below ordered the defendants to refrain from inter- 
fering or intermeddling with or disturbing the plaintiffs in the enjoy- 
ment of their haw/ and in particular from committing certain. acts 
mentioned in the judgment of Mr. Justice Holmwood, but refused 
temporary Injunction. І 

Messrs. Casperss and Remfry, Dr. Кай Behary Ghose and Babu 
Ramani Mohan Chaileryee for the Appellants in Appeal No. 156 
and for the Petitioners in Rule No. 410. 

Mr. В. К. Chakrabarty, Babs Sarat Chandra Roy Chowdhury 
and Dr. Nares Chandra Sen Gupta for Ше Respondents in Appeal 
No. 156 and for the Opposite Party in Rule No. 410. 

Atr. В. К. Chakrabirly and Babu Sarat Chandra, Roy Chowdhury 
for the Appellants in Appeal No. 157. | 

Messrs. Casperss and. Res/ry and Babu Ramani Mohan Chatterjee 
‘for-the Respondents in Appeal No. 157. 


(г) (1907 11 С. W.N 1128. 
4 oo 
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Civil, The judgments of the Court were as follows : 
1914 Holmwood J.—We think that the Rule should be made 
Brojendra absolute on the ground on which it was issued and the appeal 


partially and th» cress-appeal wholly. dismissed, and both ке will 


Ӯ. 
Abdur Sobhan. — peer their own costs. 


Speaking for myself while I entirely agree with the authorities > 
May, 4. cited to us on behalf ef the respondent in the Rule and the main 
appeal No. 156 that the Court cannot be asked to give the rélief 
which forms the cause of action in the suit under colour of tempo- 
rary injunction and that so much of the plaintiff's appeal, as practi- 
cally asks for such a rellef cannot be allowed, 1 am clearly of 
opinion that the айо decidendi in this matter should be the likeh- 
hood of a disturbance of the plaintiffs right in his own village and 
the existence of ill-feellng between the parties owing to the шы 
fortunate difference between the Hindus and the Maüomedaie ^ 
caused by the conduct of the first defendant the so-called Darbe h, 
. who has not appeared and who із still in contempt of the Courts, — 


The temporary injunction has already been issued by the 
Subordinate Judge restraining Ше defendants from in any way 
Interfering or intermeddling with or disturbing the plaintiffs in the 
enjoyment of their Haus and in particular from procuring, causing 
or inducing (1) all traders, dealers and others desirous of attending 
the plaintiff's Ман] and selling their goods there to'cease to do so; (2) 
all or any owners of carts and other conveyances to cease to convey — 
the goods of such traders, dealers and others, to the plaintiff's 
Нан! ; (3) all traders, dealers and others from boycotting the plain- 
tifs’ “Маш! ; (4) all or any customers desirous of attending the plain- 
tuffs Hau! to cease to attend; and (5) publishing any defamatory 
statement as nforesald and from posting elephants and armed men 
on the roads or paths or approaches to the plaintiffs’ Haws, : 

In the appeal or counter appeal No, 157 itis sought to be 
argued that even these restraints should be removed as undue inter- 
ference with the defendants' right to compete in trade with the 

. ; plaintiffs, and the well-known case of the Mogu! Sitamship Company 
(1) has been cited to us. It appears to me that there is a great dis- 
tinction between the case of an open port where competition has free 
sway and two neighbouring properties in which cach party has the 
sole rights and cannot be allowed to interfere with the other. The 
acts which have been restrained by the Subordinate Judge are all 
acts of active interference with’ the plamtiff'a right to hold his Has/ 


(1) (1890) App. Cas. as. 
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and are not necessary to secure for an enjoyment by the defendants 
of their 1ight to establish a Hau, provided they do not trespass on their 
neighbour's rights. This finding is sufficient to make the defen- 
dants’ appeal No. 157 fail. 


The only point 1emaining to be considered is the пд of the de- 
fendants to hold their Maus on Thursdays and Snndays which are the 
established days of the plaintiffs’ Han‘. This 18 covered by the Rule 
and the ad infertm injunction which we issued on the third April. 
There can be no doubt as to the defendants’ right to hold a Haw in 
their own village on any day they like subject to their committing no 
oflence against the public tranquility, Munda Kumar v, The Emperor 
(1), that the state of feeling between the partles ig a matter to be 
considered both as to the probability of such disturbance and to the 
intention of the defendant to produce injuries to the plaintiff.’ right 

-"before the plaintiffs’ right to interfere with them is established; and 
it cannot be said that the injunction tothe defendants not to hold 
their Ман! on Thursdays and Sundays will operate oppressively or 
inequitably or be contrary to rule cf justice of the case ; nor сап it 
be said that the damages which the plaintiff sued for in this case and 
tbat damages will be all they can obtain if. their suit be successful. 
It may not be established before us that there is actual intention on 
the part of the defendants to violate the plaintiffs’ legal right to hold 
their Маш! in their own village. But they put forward a claim of right 
to do the act complained of, namely, to hold their Haus on Thursdays 

` and Sundays and they insist upon it; and that act if done will in my 
opinion inevitably, that ıs in all reasonable probability, be a violation 
of the plaintiffs’ legal right to hold their ZZ 14 on those days as they 
have always done : see Harnes v. Taylor (2) 


It. bas been urged that the defendants have other Hau/s in 
other places on other days of the week and that their sole 
reason for holding their new aut in close proximity to the 
plaintiffs. on those days is that no other days are available, 
having regard to the amenities of those other Манн. We need 
only say that no evidence has been put before us that any Маш 
likely to compete with the defendants’ Каја: Z/au/ is held in 
any neighbouring village on any particular day of the week, and 
that the ill-feeling ın connection with the Durbesh who acts under 
the alleged protection of the defendants and their servants, though 
‘that is denied by the defendants; the extraordinary procedure of 
the defendants in levying no tolls whatever in thei: Maut and the 


(1) (1907) 11 С. W. N 1128 (а) (1847) 2 Phillimore 209. 
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unnecessary fixing of the rival Hawi days on the same dayw-as the 
plaintiffs’ Mauss are sufficient evidence without our in any way com- 
mitting ourselves to the finding that the d:fendants had no right 
to do any of these things, that the claim of right put forward and 
insisted upon by the defendants is not based on bonafide competition 
in trade, but is actuated by the unfortunate ill-feeling which has 
arisen between the parties and this ill-feeling may give rise to the 
threatened trespass on the plaintiffs’ legal right and may cause 
irreparable damage thereto if the defendants are not restrained 
from holding their аҹ/ on the same days аз the plaintiffs’ 
old established neighbouring Hans. It is notorious, says Sir 
Richard Couch, C. J, in Bykuniam Shaha Roy v. Meajan, (1) 
that in this country rival Manis are frequent sources of riot and 
affray, and there is something in the nature of such Hauts, namely, 
the assemblage of large crowds of men on both sides, which may 
be said to have a certain tendency to lead to a breach of the peace ;" 
and when the existence of bitter feeling aroused by quarrel between 
the Hindus and Mahomedans over the Darbesh who is considered 
sacred by one of the parties, is shown as in this case, I think that 
it ів the duty of the сіу] Court to exercise at least some power of 
restiaint pending the litigation between the parties, as the Magistrate 
can exercise for a period of two months when there is imminent 
iisk of a breach of the peace; and in saying this I wish to carefully 
guard myself from апу suggestion that the apprehension of a 
breach ot the peace is in itself any ground for the Issue of injunotion 


_by a civil Court. There must as we have already indicated be 


something more. But in the present case a continued series of 
breaches of the peace would have an irreparably disastrous effect on 
the civil rights of the partles in respect of the subject of litigation. 
If the defendants put forward a claim of right which is incompatible 
with the right upon which the plaintiffs sue, and if as appears 
probable that claim is sought to be exercised in а wholly unnecessary 
manner upon motives of spite and ill-feeling the Court will interfere 
by way of injunction. I therefore have no hesitation in extending 
the temporary injunction issued by the Subordinate Judge, so as to 
bring it in conformity with the Rule which is made absolute without 
costs. And as the appeals have been disposed of al Ше same time 
the injunction must have effect until the decision of the suit. In 
this sense the appeal of the plaintiffs will partially succeed as we 
see the Rule was only issued pending the decision of the appeal. 


(1) (1872) 18 W. К. Cr. 47 (53). 
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Chapman J.—1 agree. The allegations in the plamt are (1) 
that the defendants have conspired to injure the plaintiffs by ruining 
the, plaintiffs’ Has (2) that tbe defendants’ Za/ is a nuisance which 
has caused damage to the plaintiffs and (3) that the creation of the 
defendants’ Z/a/ ів an infringement of the plaintiffs ancient right to 
hold tbeir Aa/ in bhat locality. The case thus involves points of 
law of unusual difficulty the determination of which will in any 
event depend upon a very careful sifting of the evidence which is 
offered. I desire to avoid any suggestion that I have formed even 
à prima facie opinion. It is enough for the present purpose to say 
that there is, upon the pleadings, a substantial case calling for judicial 
investigation. 

I am also satisfied that the plaintiffs Æa 18 being seiiouslv 
interfered with by the holding of the defendants’ 7747 on the same 
days of the week. | cannot conceive that an injunction restraining 
the defendants from holding thelr Hef on those days of the weck, 
would be so harmful to them as the refusal of such an injunction 
would be to the plaintiffs. On the contrary my present opinion is 
that the issue of such an injunction vill not cause any loss to speak 
of to the defendants while theie is reason to apprehend that the 
continuance of the defendants’ Ha/ on Thursdays and Sundays will 
completely ruin the plaintiffs’ Za/. 

It as clear, therefore, that there should be an injunction [енене 
life of the character indicated. ` 

I also agree that the defendants' appeal against injunction granted 
by the learned Subordinate Judge be dismissed. 

Appeal partially and cross-appeal wholly dismissed. 


Rule made absolute. 
A. Te Al, 





Before Sir Asutosh Mooke jee, Kaighl, Fudge, and Mr. Justice 
Richardson. 
KRISHNA CHANDRA SAHA SARDAR AND OTHERS 
v. d 
HEM CHANDRA RAI CHOWDHURY* 
interlocutory injunction —Legal. right—Discretion, how exercised —Substantial 
question to be investigated —Plaintiff, what to prove—Laches. 

In cases of interlocutory injunctions in aid of the legal right, all that the 
Court usually has to consider is whether the case is so clear and free from objec- 
tion on equitable grounds that it should interfere without waiting for the 

* Appeal from Order No 67 of 1915, against the order of Babu Mohim 
Chunder Chuckerbutty, Subordinate Judge of Dacca, dated the rsth 
Fobruary. 1915 x 





1915. 


М 


February, 20. 


470 


Civi. 


1915. 
ме? 


Arishna Chandra. 


v. 
Hem Chandra 


February, 26 





THE CALCUTTA LAW JOURNAL. [VoL. XXI. 


legal right to be established. This depends upon varlous circumstances, and 
it is impossible to lay down any general rule on the subject by which the 
discretion of the Court should in all cases be regulated. It is not necessary 
that the Court should find a case which would entitle the plaintiff to relief at 
all events, it is quite sufficient if the Court finds a case which shows that there 
is a substantial question,to be Investigated and that matters should be preser- 
ved in statu quo until the final disposal of that question, 

The plaintiff has to prove that the damage he might sustaln if the injunc- 
tion is refused and he should ultimately turn out to be right, is likely to be 
greater than the damage which the defendants would suffer it the injunctlon 
were granted and they should ultimately turn out to be right. 


Child v. Douglas (1) referred to. 

Where there was considerable delay on the part of the plaintiff in bringing 
a suit for injunction for which no satisfactory reason was assigned, he should 
not be assisted to the serious detriment of the defendants. 


Cooper v Hubbuck (a) and Hilton v. Granville (3) referred to 

Appeal by the Defendants. 

Suit to obtain a permanent injunctlon restraining Ше defendants 
from  bolding their market on certain days as also to obtain 
interlocutory injunction pendente life. 


The material facts and arguments appear from the judgment. 
Babus Mahendra Nath Ray, Surendra Nath Guha and Prokas 
Chunder Pakrast for the Appellants. 


Dr. Rash Behary Ghose, Babus Dwarka Nath Chakrabarti, Biraj 
Sfohan Mojumdar and Ramani Mohan Chatterjee for the Respondent, 


The following judgment was delivered by 

Mookerjee J.—This appeal is directed against an order 
granting an interlocutory injunction. The case for the plaintiff 
respondent is that under an ancient Crown grant, antecedent to the 
time of the Permanent Settlement, he is entitled to held a market 
on every Thursday on his property known as Ram Chandradi and 
that the defendants have maliciously started a new market on their 
property known as Gopaldi which is situated at a distance of two 
miles, The plaintiff accordingly seeks a permanent injunction to 
restrain the defendants from holding their market on Thursdays, 
and also asks for an interlocutory injunction during the pendency 
of the suit. He further claims substantial damages fcr loss of 
profit from his market, due Lo the establishment of the new market. 


It 18 not disputed that the market started by the defendants was 
opened in February 1912 and the present suit was not instituted 


u) (1854) 5 DeG. M. & G. 739 (741, 742) (2) (1860) 30 Beav. 160. 
(3) (1841) Cr. & Ph. 283, (292) 
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till the 18th November 19r4. In the interval, there had been attemp- 
is at breach of the peace and criminal cases had resulted. On 
behalf of the plaintiff and his servants, eight criminal cases were 
instituted against the defendants and their people. The first of these 
was instituted on the ist March 1912, thatis, within a few days 
of the establishment of the new market and-the last was Instituted on 
the 18th January 1913. Every one of these cases was dismissed, 
and, in some instances, the complainants were prosecuted and were 
convicted on the ground that they had instituted false cases. On 
the other hand, there were two counter-cases instituted Dy the 
defendants and their men, and in both instances, the accuged were 
convicted, on the 30th June 1913 and the 31st July 1913 respectively, 
Since then, so far as we oan gather fom the materials on the record, 
there have been no fresh disturbances. The Subordinate Judge, 
however, has gianted an interlocutory injunction which restrains 
the defendants from holding their market on Thursdays. On behalf 
of the defendants, appellants, it has been argued, frs/, that the Sub- 
ordinate Judge has in substance pre-judged the case and has expres- 
sed an opinion on the merits; second/y, that as there has been 
considerable delay on the part of the plaintiff in the institution. of 
this suit, no interlocutory injunction should be granted ; and, Zim, 
that the application should be refused, as it has not been made dona 
fide by the plaintiff for the preservation of hig right, but rather with 
а view to secure the destruction of the property of the defendants. 
We have anxiously considered the circumstances of this case 
and arrived at the conclusion that the injunction must b 
discharged. 

The principle applicable to cases of this description is well- 
' settled and may be briefly stated. In cases of interlocutory injunc- 
tions in aid of the legal right, all the Court usually haa to consider 
is whether the case ів во clear and free from objection on equitable 
grounds that it should interfere without waiting for the legal right 
to be established. ‘Ibis depends upon various circumstances, and it 
is impossible to lay down any general rule on the subject by which 
the discretion of the Court should in all cases be regulated. It is 
not necessary that the Court should find a cese which would entitle 
the plaintiff to relief at all events; it is quite sufficient if the Court 
finds a case which shows that there is a substantial question to be 
investigated and that matters should be preserved in s/asu guo until 
the final disposal of that question. There is no room for doubt 
that in the present case there is a substantial question to be 
investigated In the suit; but can 1t be contended that the interlocutory 
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Civil, mjunction 13 sought witha view to preserve the s/etu quo. 
1915. The defendants have held their market every Thursday now for 
three years and have incurred expenses іп its establishment and 
maintenance. The injunction as granted by the lower Couit, if 
Rais maintained, will undoubtedly destroy the market started by the defen- 
Mookerjee, F. dants. On the other hand, there is nothing to show that.if the 
EU defendants are not restrained, at this stage, further injury would be 
caused to the market founded by the plaintiff; no doubt, the loss 
in income may continue, but in that respect the plaintiff would, if 
successful, be amply compensated by a decree for damages. There 
has been considerable delay on the part of the plaintiff for which no 
satisfactory reason has been assigned, and he should not now be 
assisted to the serious detriment of the defendants: Cooper v. 
Hybback (1); Fillon v. Granville (3). The balance of convenience 
is clearly awainst the grant of the injunction ; the plaintiff has Ше" 
to prove, as he was bound to do, that the damage he might sustain if 
the injuction is refused and he should ultimately turn out to be right, 
18 likely to be greater than the damage which the defendants would 
suffer if the injunction were granted and they should finally turn 
ош to be right: Child v. Douglas (3). 1t is further worthy of note 
that the defendants have readily submitted to the terms we imposed 
on them as a condition of withholding the injunction, and have brought 
into Court a sum bf Rs. soo for the satisfaction of the claim for 
damages, should the plaintiff be ultimately successful: Rigdy v. 
G. W. Ay. Ce (4) He wil be sufficiently protected, if, in 
addition, the trial of the suit 18 expedited and we shall make 
an order in that behalf. 


It has finally been argued on behalf of the plaintiff that an 
interlocutory Injunction should be grant d to restrain the defen- 
dants from interfering wlth the traders and customers who might 
desire to attend the market held onthe property of the.plaintlff. "That, 
however, would be an injunction for a purpose entirely different 
from what is contemplated in the injunction granted; we aie 
clearly of opinion that we should not discharge the ord:r of th: 
Court below and substitut for it an entirely different injunction, 
the grant whereof can be justified only upon proof of facts not yet 
investigated. "There is nothing on this record to indicate that 
lecently there have been such acts and conduct on the part of the 

(1) (860) Зо Beav. 160. (а) (1841) Cr and Р 283 (202). 

(3) (1854) 5 De G M & G. 739 (741, 742) 

. (4) (1846) 2 Ph. 44 (50) | 
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defendants as would necessitate the grant of such an injunction as that 
now proposed. . 

The -result is that this appeal is allowed and the order of 
the Court below discharg ed. The record will be sent down at 
once and the Subordinate Judge directed to take up the suit for 
early disposal. The .osts of this Court as also of the Court below 
will abide the resul of the sult. We assess the hearing fee at two 
gold mohurs. 

The &mount doposited by the defendants in this Court will be 
transmitted to the Court below to be invested in Government secu- 
rities and retained in that Court till the disposal of the suit. 


A. T. X, | Appeal allowed. 
8 Before Mr. Justice Rampini. 
SHEIKH ABDULLA айа: CHUNDA 
ce р. 


MUSAMMAT KUTBAN Ар OTHERS.* 


Homestead land—Not held part of jots—Ratyat—Bengal Tenancy Act 
(VIII of 1885 ), Sec. 182, Sch. ПІ, Art 3. 

Ahad a raiyati holding and some homestead land and house in a certain 

village. He sold only the house and the hómestead land to the plaintiff, 
—The plaintiff was dispossessed by the landlord who claimed the house through 
some other tenant - 

Held, that Art, 3 of Sch. Ш. of the Bengal Tenancy Act had no application ; 
asthe plaintiff did not claim to recover possession as an occupancy reiyat , 
he did not hold the land as a part of his own jote, and the agricultural lands 
of the original tenant not being sold to him, he could not be said to be an 
occupancy ralyat in respect of the homestead land. = 


, Appeal by the plaintiff. 
Sult for recovery of possession of Баала land. 

` The material facts and arguments appear from the judgment. 
Babu Digambar Chatleries for the Appellant. 


Mowivi Serajul Islam for the Respondents. 
у C A V 
The following judguient was dellveréd by ` 


* Appeal: from Appellate Decree No. 1376, of 1895, against the decree of 
Babu Haro Gobind Mukherjee, Subordinate Judge, and Court of. Bhagalpur, 
dated the 28 June, 1895, affirming that of Babu Uma Charan Kar, -Munsiff of 


Jamul, dated the 17th September, 1894. 
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Rampini J.—In this case the plaintiff sues to recover possession 
of a small plot of homestead land. Не alleges that thia-plot of land 
formerly formed part of a jote which belonged to an old resident culti- 
vator named Haril Kahar. It devolved on his heir Khuban who sold 
the jote to defendant No. 5, who sold it to defendant No. 6, who sold 
the homestead land only to the plaintiff. The plaintiff then took pos- 
session but was dispossessed by the defendant No. 1 who is one of the 


. landlords of the land—the others being defendants r to 3. Both the 


lower Courts have found that the plaintif was dispossessed more 
than two years before suit, and that the sult is therefore barred by 
the two years rule of limitation laid down in Art. 3 Schedule III of 
the Tenancy Act. The plalntff now impugns this finding. The 
question then із —“ does the plaintiff sue as an occupancy raiyat”, 


I do not think that he does. He does not do so expressly. Не _ 


ів а cultivator, it is true. But the land which he has purchased, and 
which he seeks to recover possession of is homestead‘land. Now, 
under section 182 when a raiyat holds his homestead otherwise than 
as part of his holding as а raiyat, the incidents of his tenancy of it 
shall be regulated by local custom or usage, and subject to local 
custom or usage by the provisions of the Act applicable to land held 
by а raiyat. But the plaintiff does not profess to hold the homestead 
land in dispute as part of his own jote, if he has any, and it is no 
longer part of the old jote of Haril Kahar, for the defendant No, 6 


retained the agricultural land of that jote in his own possession or~. 


at all events he did not sell it to the plaintiff when he sold him the 
homestead land. The old jote of Haril Kahar was it seems 1 Blgha 
то Cottahs in extent. That being во, the plaintiff holds this land 
otherwi se than as part of his holding as a raiyat and the incidents of 
his tenancy of it must be regulated by local custom or usage and 
subject to local custom or usage by the provisions of the Act, In 
this case no local custom or usage has been set up in the plaint. 
Therefore the provisions of the Act are applicable to the land. But 
under the act the plaintiff can only have an occupancy right in the 
land if (1) he is a settled ralyat of the village or (2) has occupied the 
land In sult for 12 years, or (3) the land in question is the subject of 
an occupancy right transferable by local custom against the will of 
the landlord. Now (1) the-plaintiff In his plaint does not call him- 
self either a settled ralyat or an occupancy raiyat, (2) Ew Ayporhest he 
has not occupied the disputed plot of homestead Jand for 12 years; and 
(3) it is not alleged that the land is the subject of an occupancy right 
transferable by custom. Jt may be that Haril Kahar had an 
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occupancy right in the jote but it is not alleged, far less proved, thidt it Civit. 


was'one transferable by custom against the will of the landlord. 1897. 
Therefore, the plaintiff can have no occupancy right in the land in wrw 


suit He cannot bring this suit аз an occupancy raiyat arid the two SERER ARGUS 


years’ ‘rule‘of limitation laid down in Art. з Schedule 1 Ш of the Act Musammat Kutban, 
is-not applicable. Rampini, ӯ. 


I accordingly set aside the finding of the lower ee Court, 
and remand the case for a decision on the other issues аг Ising in it. 
Costs to abide the result. 


Appeal allowed: casg remanded. 
A. T. М, 
[Against this judgment no Letters Petent appeal was flled-Rep.]. 


Before Mr. Justice N. R. Chatlerjea and Mr. J'ustioe Greaves. 
KRISHNA KANTA GHOSH. 


CIVIL 
aD, — 
JADU KASYA AND OTBERS" со 
January, 7 


Ejectment, suit for—Bengal Tenancy Act (VIII of 1885) Secs 4gcl.(5), 18a— February, & 
Raiyati holding, homestead portion of—Sub-lease—Transfer of Property Ac 
V of 1882)? if governa the ‘tenancy—Homesiead land, under-raiyati 
interest in—Incidents of the tenancy, hom to be regulated. 

~*~ Wittese the holding of a ralyat consisted partly of argicultural and partly 

6f homestead land, and the homestead portion was let out to a sub-tenant 1 
Held, that, having regard to the nature of the original tenancy, the incl. 

‘dents of the sub-lease would be governed by the provisions of the Bengal 

Tonancy Act and not by tho Transfer of Property Act 


Babu Ram v, Mahendra (1) and Abdul v. Abdul (a) followed, 


The provisions of the Bengal Tenancy Act are applicable to the homestead 
of a person who holds other lands as a ralyat not under the landlord of his 
homestead but under a different landlord; and in a village different from ‘that 
Jn which his homestead is situate. 


Kripanath +, Anu 3); Golam v. Addool (4) ; and Harihar v. Dinn (5) 
followed. 


* Appeal from Appellate Decree, No 3718 of 1913 against the decision 
of Babu Ashutosh Mitter, Subcrdinate Judge at Dinajpur, dated the 3rd 
July, 1913, affirming that of Babu Rasick Mohan Bhattacharya, Munsiff at 
, Baburghat, dated the rath August, 1912. 
(1) (1904) 8 C, W. N. 453, (а) (1911) 15 C. L. J. 67a. 
(3) (1996) 4 C. L. J. 332, (4) (1893) 13 C, L. J. a55. 
(5) (1911) 14 C. L J. туо. 
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Civil The provisions of the Act applicable to a raiyat will, therefore, under 





: section 182 of tho Act, regulate the incidents of the tenancy of the homestead, 
1015 though the tenant has only the interest of an undsr-raiyat with respect to 


Krishna Кама, it; and the latter cannot be ejected from his homestead updtr soction 49 cl. (b) 
of the Tenancy Act. 

Appeal by the Plaintiff. 

Suit for ejeotment. 

The plaintiff was a raiyat of a certain holding, and it consisted part- 
ly of agricultural and partly of homestead land. The homestead por- 
tion was let cut to the defendants. The defendants, however, held 
lands as ralyats, not unde: the same landlord but under a different 
landlord and in a different village contiguous to their homestead 
land. The plaintiff brought this suit for ејесішепі of the defendants 
from the homestead land under section 49 (b) of the Bengal Tenancy 
Act. ` Рн. 

Babus Mohini Mokun Chuckerbutty and Abinash Chandra 
CAuckerbulty for the Appellant. 

Babs Bimal Chandra Das Gupiu for the respondents, 


v, 
Jadu Kasya. 





January, 7 


. С. А. Y. 
The judgment of the Court was as follows : 

February, 5. This appeal arises out of a suit for ejectment of the defendants, 

who are the respondents in this appeal, from a piece of homestead 

land, under sectlon 49 cl. (b) of the Bengal Tenancy Act The 

$ plaintiff appellant is a raiyat and his holding consists partly of agricul- 
tural and partly of honestead land. He let out the homestedd 

portion to the defendants. Although that portion is not agri- 

cultural, the incidents of the sub-lease held by the defendants 

would be governed by the provisions of the Bengal Tenancy 

Act having regard to the nature of the original tenancy of the 

plaintiff, and not by the Transfer of Property Act: See Badu 

Ram Ray v. Mohendra Nath Samanta (1) and Abdul Karim Patwari 

v. Abdul Rahaman (3). The defendants are therefore under-raiyats 

„and are prima fucie liable to be ejected under section 49 cl. (b) of the 

Bengal ‘lenancy Асі. The defendants however hold lands 

as a raiyal, not under the same landlord but under a different 

А landlord and in a different village contiguous to his homestead land. 
The Courts below have held that as the defendants are settled 

raiyats of the adjotning village, they have acquired. а right of 
occupancy in the homestead, under the provisions of sections ao 

and 182 of the Bengal Tenancy Act. The plaintiff has appealed to 

this Court. 
(1) (1904) 8 C. W. N. 454 (а) (1911) 15 C. L. J. 672. 


П 


. VoL. XXI] HiGH COURT. 


Now sectlon 182 of the Bengal Tenancy Act lays down that 
“ When a ralyat holds his homestead otherwise than as part of his 
holding as a ralyat the incidents of his tenancy of the homestead 
shall be regufated by local custom or usage and subject to such local 
custom or usage, by the provisions of this Act applicable to land 
held by a ralyat." 


The meaning of the section is not clear. It is not easy to see 
why the rights of persons who have nothing to do with the holding 
held by the ralyat should be affected in the manner mentioned in 
the section when a raiyat takes from such a person a settlement of 
his homestead, the incidents of which would, but for the section, 
be governed by the provisions of -the Transfer of Property Act, 
subject to custom or local usage. The Bengal Tenancy Act 
regulates the incidents of the holding of a ralyat, and does not appear 
to concern Itself with relations which the raiyat may enter into with 
regard to properties other than the holding with other persons who 
have nothing to do with the holding. The words used in the 
section however are ‘a raiyat' «without any qualification, and it has 
been held in several cases that the provisions of the section are 
applicable to the homestead of a person who is a ralyat, although he 
does not hold his homestead under the, same landlord under whom 
he holds his holding, and although his holding may be in a village 
different from that in which his homestead is situate: See Krifanalh 
Chakravarty. Sheikh Anu (1) and Harthar Chatterjee у. Dinu Bera 
(2) and we are bound by these decisions. See also Profap 
Chandra Багу. Biserwar Pramanik (3) (Judgment of Geidt J) and, 
Golam Моша v. Abdool Sowar Mondul (4). 


The learned vakeel for the respondent sought to distinguish 
the above cases on the ground that in those cases the inci- 
dents of the tenancy of the honiestead would but for section 182, 
have been regulated by the provisions of the Transfer of Property 
' Act, and as the intentlon of the Legislature is that the incidents of 
the homestead as well as that of the holding should be regula:ed by 
the Bengal Tenancy Act, section 182 is applicable to those сазеё but 
that in the present case as the defendant holds his homestead as 
an under-ialyat, the provisions of the Bengal Tenancy Act are appli- 
cable to the homestead apart from section 182. And as the Bengal 
Tenancy Act provides for ejectment of an under-raiyat, those provi- 
sions should be made applicable, and that great anomalies would 


(1) (1906) 4 C. L. J. 332 (а) (1911) 14 C, L. J. 170, 
(3) (1904) 9 C. W.N 416. (4) 0893) 13 C. L- J. a55, 
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1914. 
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August, 5, ©. 
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arise if the under-raiyati of the homestead were to be governed by 
the provisions of the Act applicable to land held by a ralyat. 

Section 182, however provides not merely that the provisions of 
the Bengal Tenancy Act would apply, but that the provisions of the 
Act applicable to /as1 held by a raiyat shall regulate the incidents 
ofthe tenancy of the homestead. If section 182 applies, as we 
must hold that it does, having regard to the decisions cited above, 
the provisions of the Bengal Tenancy Асі applicable to a 
‘ayal would regulate the Incidents of the tenancy of the homestead, 
though the defendant has only the interest of an under-ralyat with 
respect toit It may lead to some anomalous results, but so would 
the application of section 182 to the cases cited above, and the 
present case cannot be distingnished 'on principles from the 
said cases. { 

It is unnecessary to consider in the present case whether the 
defendants have acquired a right of occupancy in the homestead, 


' because if the incidents of the homestead are to be regulated by 


the provisions of the Act applicable to land held even by a non- 
occupancy ralyat the defendants cannot be ejeoted under the provi- 
slons of section 49. : 

The appeal is dismissed, but we make no order as to costs. 


A. М. R. C. 
App eal dismissed. 





— 


Before Mr. Justice Woodroffe and Mr. Y ustice Come. 
MOHIM CHANDRA DEY 


D. 


BAIDYA NATH KAPALI AND ANOTHER.* 

Bengal Tenancy Act (VIII of 1885), Sec. Bs СІ, (з) —Under-raiyaé—Lease io 
hold land from generation to generation — Lease, tf valid—Rent, acceptance 
of—Ratification of the lease, if any, ~ 
А lease granted by a raiyat allowing the lessee to hold the land from ^ 

generation to generation is a nullity; and acceptance of rent from the lessee 

cannot effect a ratification of the lease. 
Sarip v. Dorfa Bewa (1), and Telam v. Adu (a), followed 


“Appeal from Appellate Decree, No 1184 of 1912, against the decree of Babu 
Debendra Mohan Sen, Officiating Additional Subordinate Judge, Mymensingh, 
dated the 19th of February, 1912, reversing the decres of Babu Bonomall Sen, 
Munsiff 1st Court of Mymensingh, dated the 19th July, 1911. 


(1) (1912) 16 C. 1. Ј 144: (а) (1913) 17 C. W. N 468. 


VoL. XXL] HIGH COURT. ү 


Appeal by the Plaintiff, Mohim Chandra Dey. 


This appeal arose out of a suit for ejectment under section 49 
cl. (b) of the Bengal Tenancy Act, The defendants, Baidya Nath Kapali 
апа another, Were under-raiyats under the plaintiff. The plaintiff's 
father let out the land to the defendants on his behalf, when he was- a 
minor, on receipt of Rs. 85 as bonus. The plaintiff, on attaining 
majority, served notices on the defendants through Court, to quit pos- 
session of. the land in suit, but the defendants did not give up 
possession; and hence the sult. 

Defendants contended inter alia that no notice to quit had been 
served on them ; that they were occupancy raiyats under the plain- 
tiff who was а tenure-holder ; that even .if they were under-ralyats, 
they had acquired rights of occupancy by local custom and usage ; 
that by virtue of the lease granted to them, they were not Hable to be 
ejected at plaintiffs will, and that even if they were ejected, they 
were entitled toa refund of the sa/ams money i. Rs, 85, which they 
paid to plaintiff's father when they executed the дађийа/. 


It appears that the Aabw/ta/ provided that the defendants weie 
to hold the” land from generation to generation. There was no 
fixity of'rent ; and the lease was not for a term of years or from 
year to year, or for an indefinite period. 


The Court of first instanco overruled all the objections of the 
. defendants; and holding that the lease being enjoyable by the 
defendants and their descendants, it was to be called a perpetual 
lease, and the plaintiff's status being that of a raiyat, the defendants 
were under-ralyats under him, and as such, the under-raiyati leaso was 
void; it passed a decree in favour of the plaintiff. On appeal, the 
learned Subordinate Judge reversed the decision of the first Court, 
and dismissed the suit. 


Against that decision the plaintiff appealed to the Iligh Court. 

Babu Yogesh Chandra Roy snd Sasanka Уол Roy for the 
Appellant. | 7 

Babu Govinda Chandra Dey Roy for the Respondents. 

The judgment of the Court was delivered by 


Woodroffe J.—There have been drawn to our notice two 
decisions, Yarip v. Dorfa (1) and Telam ү. Adu (з) which were 
decided after the date of the judgment under appeal and which 
therefore, have not been referred to by the Subordinate Judge. Those 


() (1912) 17 C. L. J. 144; 17 C. W. N. 59. (2) (1913) 17 C. W. N. 468, 
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cases appear to establish that the lease in this case should not have 
been admitted for registration under section 85, clause 2 of the 
Bengal Tenancy Act and that the lease is a nullity. That being во, 
although, as the first Court has held, the plaintiff after*the death of. 


. his guardian accepted rent from the defendants, he could not thereby 


effect a ratification of the lease which was initially void. 


The appellant has "undertaken, however, to refund to the de- 
fendants the sum of Rs. 85 received by him as & bonusfor the lease 
and to refund that amount before taking possession ofthe property. 
Тыв undertaking is recorded and must be given effect to. 


The appeal must, therefcre, be decreed and the decree of the 
Munsiff restored subject to the' undertaking by the appellant that 
he will not attempt to get kar possession until he has refunded the 
money which he has taken from the defendants. 


As the appeal is decided upon a question which is one of doubt 
and upon decislons which have been reported since the date of the 
judgment under appeal the order which I think we should make 
as to costs in this Court and in the lower appellate Court is that 
the parties will bear their own costs, The order as to costs of the 
first Court will stand. 


A. Н. ОЮ, С, Appeal allowed, 





Before Mr. Fustice Holmwood and Mr. Justice Mullick. 
LALA SINGH AND OTHERS. 
v. 


MIR LATIF HOSSEIN ax» oruxns.^ 


Possession, evidence of— Evidence, equally strong and balanced—Presumption, 
arising on title—Hwidence of possession, equally unrelialle—Prezumption 
if amy. І 
Where evidence of possession was equaly strong on both sides and 
apparently equally belanced, preference should be given to the evidence on 
the side of the party with whom title was found. But where the evidence was | 
equally unworthy of reliance оп both sides, no such presumption can be made.’ 
Runjeet v. Goburdhun (1) and Dharm Singh v. Aur Pershad (2) 
relied on. ` 
* Appeal from Appellate Decree, No. 3215 of 1911, against the decree of 
Babu Ram Lal Das, Additional Subordinate Judge of Patna, dated the запа 
August 1911, reversing the decree of Babu Kamala Prasad, Munsif at Barh 
dated the 27th July 1910. 


(1) (1873) до W. К. a5. (а) (1885) I, L, К. 12 Calc. 38. 


VoL, XXI.] HIGH COURT. 481 


Thakur Singh v. Bhogera) (1) and Kasturi v. Bissun Pragas (2) followed. Civi 

Mirsa о v. Kunj Behari (3) discussed and reconciled. 1915. 
"Appeal by the Plaintiffs, | Lala Singh. 

The material facts will appear sufficiently from the judgment. Mir Latit Hossein 


Babs Sushil Madhab Ма’ іс (for Babu Provas Chandra Mitter) 
for the appellants. 


Babu Kulwant Sahay for the Respondents. 


The judgment of the Court was as follows :— 


The point which is raised in this second appeal raises the ancient лан EA 


controversy regarding the effect of presumption of continuous posses- 
sion fiom title. 1t was laid down by the Privy Council їп the case of 
^ Килсе! Ram Panday v. Goburdhun Ram Pandi y, (4) that the ordi- 
nary presumption would be that possession went with the title, but 
that presumption cannot of course be of any avail in the presence of 
clear evidence to the contary. But where there is strong evidence 
of possession, as it is here, on the part of the respondent, opposed to 
evidence apparently strong also on the part of the appellant, their 
Lordships think that in estimating the weight due to the evidence on 
both sides the presumption may in the peculiar circumstances of that 
case be regarded. Upon that a Bench of this Court in the case of 
_ Dharm Singh v. Hur Pershad Singh (5) refer to this presumption 
arising on title found to be in the plaintiff, and they say that if the 
Judge had disposed of the case solely with reference to this presump- 
tion he would have been in error. There must be some positive 
evidence of the plaintiff's possession on the record. Following this 
and explaining the dictum of the Privy Council, Ghose and Stevens 
JJ. in the case of Thakur Singh v. Bhogeray Singh (1) laid down that 
where evidence was equally strong on both sides and apparently 
equally balanced preference should be given to the evidence on the 
side of the parties with whom ttle was found, thus following the 
course which was actually taken by the Privy Council In the case 
we have above cited. But where as in the case before them the evi- 
dence of the witnesses on both sides was equally unworthy of reliance 
no such presumption can be made, thus approving the dictum of Mr. 


(1) (1899) 1.1, R. 27 Cale. as. (a) (1904) 8 C. We N. 878. 
(3) (1907) 12 C. W. М. 273. (4) (1873) fo W R. as. 
(5) (1885) I. L, К, 1a Calc 38 
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Civit Justice Field that the presumption could not take the place of all 

1915 evidence. This case was cited with approval by Bodilly and 

ww Mookerjee JJ. in the case of Babn Kusturi Singh т. Rathuin 
Lala Singh 


Е Babu Bissun Pragus (1) and we are asked to find that опе of the 
Mir Latif Hossein Judges who decided that case has since laid down the opposite’ 
-7 dictam in the саве of Mirsa Shunsher Ваћайнг `ч. Munshi Кил) 
Behary Lal (a) What Mr. Justice Mookerjee says there is that 
when the District judge deals with this part of the case, һе may, if 
the state of the evidence justified it, apply the principle laid down by 
their Lordships of the Judicial Committee in the case of Ranjeet 
Kam Panday v. Goburdhun Ram Panday (3) namely where the evi- 
dence of possession is equally unsatisfactory on both sides the pre- 
sumption may be made Ша possession was with the true owner. Now 
the frst remark that we have to make is that the learned Judge, 
carefully guards his directions with the condition if the state of 
the evidence justifles it, which is precisely what was laid down 
by Mr. Justice Field, and as regards fhe dictum of the Judicial 
Committee іп Auge Жат Panday у. Goburdhan (3) it would 
appear that judgment has been either musieported or a 
clerical error has crept into it, because Mr. Justice Mookerjee 18 
not citing the dictum of the Judicial Committee when he says 
“ namely, where the evidence of possession is equally unsatisfactory 
оп both sides,” and it cannot, therefore, be said that the learned 
Judge intended to reverse what he himself was a party to in ‘the 77 
previous case which we have cited. 

It appears to us that it is not an error of law on the part of the 
learned Subordinate Judge in the Court below to-say that when the. 
evidence of possession is equally unworthy of reliance on either side, 
as he found it is here, the presumption connot apply. There being, 
no such error of law, the appeal must be dismissed with costs. — — 
Appeal dismissed. 

A. м. RC 


А (1) (1904) 8 C W. N. 876. (а) (407) та C. W N. 273 (280). 
(3) (1873) go W. R. a5. 
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Before Mr. Fustice Sharfuddin and Mr. Justice Come. ` Civit. 


RAM DEO SINGH. or 
- К Мад 
v. February, 19, 22 





BABU MOHESWAR PROSAD* 
Bengal Tenancy Act ТУШІ of 1885 as amended by Act I of 1907 (8.С.)] 
Sec go (a), 31 A—' Presailing rate, meaning of. 
The average rate of rent of neighbouring villages is not the ‘ prevalling 
rate’ within the meaning of sub-section (a) of section 30 of the Bengal 


Tenancy Act, and where no one prevailing rate is found, the landlerd is 
not entitled to get an enhancement under the sub-section. 

Where it was found that the great majority of the raiyats in the 
neighbouring villages situate in a district in which the provisions of section 
31 А of the Bengal Tenancy Act were not extended, paid rent at the rate of 
Rs. 4 per blgha and over ~ 

r~.  Heid,that Rs 4 was not a iate at all, much less a ‘prevailing rate’, inas- 
much as to hold it to be so would be to place on that expression the artificial 
construction contained in section 31 A of the Act. 


Appeal by the ‘Defendant. 


‘The plaintiff landlord, sued the defendant, an occupancy raiyat, for 
enhancement of rent on the ground that the rate of rent paid by him 
was below the prevailing rate paid by raiyats for similar lands in 
neighbouring villages, and also on the ground of rise of price of 
staple foodcrops. The lower appellate Court found that in the 

_ „уаде in which the defendant's land was situated, the rate varled 
from Re. 1 to Rs. 116 per bigha, and that there were 511 tenants in 
the three neighbouring villages, and of these 437 paid rent at the 
rate of Rs. 4 per bigha and over, and upon these findings fixed Rs. 4 
per bigha to be the ‘prevailing rate’ of the neighbouring villages 
and passed a deciee for enhancement of rent accordingly. It also 
held that ient could not be doubly enhanced, and so increased the 
ient payable by the defendant-on the first ground only, and came 
о: по decision on the question of enhancement on the ground of 
lise in prices of staple foodcrops. 


Against the decision of the lower appellate Court the defendant 
preferred the appeal to the High Cout 


Babus Satis Chandra Ghose and Anilendra Nath Кау Chowdáry 
for the appellant. 

* Appeal from Appellate Decree No. 2036 of 1911 (with analogous appeal, 
S А. No. 3348 of 1911) agaiast the decision of W, H. Vincent Esq. District 
Judge of Muzufferpur, dated the 17th June, 1911, modifying that of Moulvi 
Syed Mohammad Zarif, officiating Munsiff at Hajipur, dated the rith July 1910.5 
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Civi. Babus Yogesh Chandra Roy and Akhoy Kumar Banerjee for the 
1915 Respondent. 

Ram De Singh 'The following judgments were delivered : 

Martens 781 Sharfaddin J—This 18 an appeal from" the judgment 


— of the District Judge of Mozafferpore dated the ryth June 1911. 
нашла The plaintiff is the landlord and as such he sued the defendant, 
who is an occupancy raiyat of Mouza Bishunpur, Chandpur Lakhi- 
raj, for enhancement of rent on the ground that the rate at which 
the defendant paid rent was below the prevailing rate paid by raiyats 
for similar lands in neighbouring villages and also on the ground of 
a rise of price of staple crops. The Munsiff gave a decree at the 
rate of Rs. 5 per bigha for the years in suit and declared Rs. 5 per 
bigha for future years as the prevailing rate. On appeal, the learned 
District Judge held that the rent could not be doubly enhanced, 
боШ оп the ground of the prevailing rate and also on the ground of $ 
a rise of prices, and that the pievailing rate should be fixed at Ra. 4 
per bigha. Не gave a decree for the years in suit at the then 
existing 1ate. The defendant appeals to this Court and we are now 
- asked to decide the correctness of the judgment of the District 
Judge. 
The points taken are that the lower appellate Couit was in error 
in thinking that the average rate of the neighbouring villages is the 


prevailing rate and that as no one prevailing rate was found, the suit 
should bave been dismissed. 


The finding of the lower appellate Court is that there is 1eally no 
prevailing 18te in the neighbouring villages. It appears that in one 
Village the rate varies from Re. 1 to Rs. 116 per bigha. It is futher 
found that there are 511 tenants in three neighbouring villages, and 
of these 437 рау rent at Lhe iate of Rs. 4 per bigha and over. This 
cannot be held to be the prevailing rate. The learned District Judge 
admits that the provisions of section 31 (a) of the Bengal Tenancy 
Act have not been extended to Mozaflerpore. At the same ише he 
was led, in order to do Justice, practically to apply the same princi- 
ples to the present cuse. We have to administer the law and we 
cannot in the ciicumstancee of the present case hold that any one 
prevailing ‘rate has been ascertained and found and therefote no 
deciee for enhancement can be given in this case. 


The appeal is decreed and costs to abide the result. The lowe: 
appellare Cowt having come to no decision on the question of en- 
hancement on the ground of rise in prices of staple crops, the саве 


^ 


Vou XXL] HIGH CÓURT. 
is remanded for disposal after an enquiry whether the landlord is 
entitled to enhancement on this ground. 


This judgment governs the other appeal No. 3348 of 1911. 

Coxe J—-! agree, The finding of the District Judge is that the 
great majority of the ralyats pay at the rate of Rs 4 and over and 
therefore the prevailing rat: of these villages cannot be said то be 
less than Rs. 4. In my opinion Rs 4 and over is not a rate at all, 
much less a prevailing rate, unless the artificial construction contained 
in section 31 (a) is placed on that expression. 

The fact seems to be that the provisions of that section are 80 
reasonable that the learned District Judge was naturally inclined to 
apply it in his district, even although it was not formally extended ; 
but as it has not been extended, we must assume that ıt ів not the 
intention of the Legislature that the section should apply. The 
question, however, of extending it to the distiiot might very well 
be considered. 


A М. R. C. 


Appeals allowed : oases remanded. 





Before Sir Asulosh Mookerjee, Knight, Judge, оті Mr. Justice 
Kichardson. 


AMBICA CHARAN BEPARI, 
Pe 
ASWINI KUMAR BANERJEE anp отнЕн5.* 


Bengal Tenancy Act (VIII of 1885), Sec. 149 (3)—' Money '—Apporiionment, 


The money mentioned in sub-section (3) of section 149 of the Bengal 
Tenancy Act is the entire sum deposited under sub-section (1) and no question 
of apportionment із Intended to be raised or decided in a suit instituted under 
tho section. 


Appeal by the Plaintiff. 


Suit instituted under section 149 (3) of the Bengal Tenancy Асі. 

The landlord instituted a suit for arrears of rent against the 
tenant in respect of eleven parcels of land. The tenant pleaded in 
substance that he was liable to pay rent in respect of nine plots, but 
that in respect of the other two plots he was not liable to pay rent. 


* Appeal from Appellate Decree No 3098 of 1911,” against the decree of 
Babu К. К. Nag, Subordinate Judge of Backergunj, dated the r&h July, 1911, 


reversing that of Babu Bhupal Chandra Sen, Munsiff of Barisal, dated the rst 
October, 1910. 
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The tenant thereupon paid into Court the entire sum claimed in 
the suit. Notice was thereafter issued to the plaintiff, who forthwith 
instituted the present suit under section 149 (3) of the Bengal 
Tenancy Act. The question for determination was, yhether section 
149 was applicable to the circumstances of the case. 

Babu Surendra Nath Das Gupta for the Appellant. 

Babus Satis Chunder Ghose and Biraj Mokan Majumdar for the 
Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the plaintif in a suit insti- 
tuted unde: section 149 (3) of the Bengal Tenancy Act. The р1аїпїйї 
was successful їп the Court of first instance but his claim has been 
dismissed on appeal by the Subordinate Judge. The landlord defandun/ 
instituted a suit for arrears of rent against the -tenant defenden/ in 
respect of the eleven parcels of land. The tenant pleaded in substance 
that he was liable to pay rent in respect of nine plots, but that in res- 
pect of the other two plots he was not liable to pay rent, as 1ent had 
already been recovered from him by the present plauntiff-on the 
allegation that those two parcels were included in a property owned 
by him. ‘The tenant thereupon paid into Court the entire sum 
claimed in the suit. Noüce was thereafter issued to the piesent 
plaintiff, who forthwith instituted this suit under section 149 (3), 
Bengal Tenancy Act. The question for decision is, whether Sec. 149 
is applicable to the circumstances of this case. 


Sub-section (1) of section 149 is in these terms; When a defend- 
ant admits that money isdue trom him on account of rent but pleads 
that it is due not to the plaintiff but to в third person, the Court shall 
refuse to take cognizance of the plea, unless the defendant pays into 
Court the amount so admitted tobe due. Sub-section (2) then provides 
that where such a payment is made, the Court shall forthwith cause 
notice of the payment to be served on the third person. Snb-section 
(3) lays down that unless the third person, within three months 
from the receipt of notice, Institutes a suit against the plaintiff and 
therein obtains an order restraining payment out of the money, it 
shall be pald out to the plaintiff on his application. 


It is plain that the money mentioned їп sub-secilon (3) is the entire 
sum deposited under sub-section (1) and question of apportionment is 
intended to be.raised or decided under the section. In the present 
case, however, it is admitted by the tenant defendant that part at any 
rate of that sum is due to the de/endan/ landlord; what precise part 
18 so due has not been determined, because it involves a question 


— 
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of apportionment not within the scope of the suit. In a case of CiviL 
this description, we are of opinion that section r49 has no application. gis. 
Mn 


The result їз that the decree of the Subordinate Judge is affirmed Ambica Charan 
on the ground that the suitis not maintainable under section r49 and 
the appeal is dismissed with costs. 


bd 
„Aswini Kumar, 


Мой, 7. 
А. Т, М. Appeal dismissed. — 





Before Sir Asutosh Mookerjee, Knight, Fuige, and Mr. Yuslice 
Richardson, 


KALI KRISHNA BISWAS AND ANOTHER CiviL 


1915. 


" + 
м. RAM CHANDRA BAIDYA AND OTHERS. И February, 18. 
Seco 


appeal—Bengal Tenancy Act (VIII. of 1885), Secs 40, 153—4 mount of 
reni— Under-raiyat or occupancy raiyat—Order for commutation of ren? by 
revenue Court, if concinsree. 


v. 


„ ' A second appeal lles under section 153 of the Bengal Tenancy Act from 
a decree which decided the question whether the rent was Bhowli or Nagdi. 


Apurba у. Ashutosh (1) referred to. 


Where the essential foundation for the exercise ‘of jurisdiction under sec- 
поп go of the Bengal Tenancy Act, namely, that the tenant whose rent was 
sought to be commuted, was an occupancy raiyat, is proved to be non-existent, 

“THe order made by the revenue Court for commutation is without jurisdiction 
and is not conclusive betwoen the parties in the civil Court, 


Salieram v. Ramgir (a) distinguished. 
Appeal by the Plaintiffs. 
Suit for recovery of arrears tof rent. 
The material facts and arguments appear from the judgment А * 
Buta Surendra Nath Сила for the Appellants. 
——~ Babu Gunada Charan Sen for the Respondents. 
The judgment of the Oourt was delivered by : 


Mookerjee J—This is an -appeal by the plaintiffs in a suit for February 18. 
recovery of arrears of rent According to the plaintiffs, the 


D 


* Appeal from Appellate Decree No. 2213 of 1912, against the decree of 
А. J. Chotxner. Esq., District Judge of Backergunj, dated the 18th May, 1918, 
reversing that of Babu Kunja Bebary Roy, Munsift of Barisal, dated the 37th 
November, 1911. ү : AEN 

Т i 


(1) (1904) 9 C. W. М. 122. (a) (18972 3 C W. №. grt. 
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defendants hold as under-raiyats under а kaós/ya/ executed on the 
ві November 1903. The plaintiffs claim rent at the annual tate of 
Rs. 30 which is stated in the contiact as the price of the paddy pay- 
able by the tenant to his landlord. The defendants contend that 
they are occupancy raiyats and that by a commutation oider made 
under section 40 of the Bengal Tenancy Act, they are liable to pay 
rent only at the rate of Rs. 13-6-6 pies а year. The Court of first 
instance decreed the claim in full. On appeal the contention of the 
defendants has been allowed to prevail. The plaintiffs have now 
appealed to this Court. 

A preliminary objection has been taken on behalf of the respon- 
dents that the appeal is incompetent under section 153 of the 
Bengal Tenancy Act, as the amount claimed in the suit is less than 
Rs. 100. In our opinion, there is no foundation for this contention. 
The decree under appeal has decided the question of the amount 
of rent annually payable, namely, is it Ra. 30 a year as claimed by 
the plaintiffs or Rs. 13-6-6 pies a year as alleged by the defendants. 
This clearly is a question the decision whereon may be challenged 
by way of appeal under section 153, Bengal Tenancy Act. The view 
we take is supported by the case of Apurba Krishna Roy v. Ashutosh 
Duit (1). 

As regards the merits, it is plain that the view taken by the Court 
of first instance must be upheld. It has not been seriously contested 
that the defendants are under-raiyats according to the terms of the 
labulyat by which the tenancy was created. But it has been argued 
that the order under section 40 is conclusive between the parties and 
debars the plaintiffs from asserting that the defendants are not occu- 
pancy ralyat& In support of this view, reliance has been placed 
upon the case of Lalla Saligram Singh v. Mohunt Ramgir (2). 
That case із clearly distinguishable. There an application for com- 
mutation of rent had been dismissed by the revenue authorities 
concerned. The applicant then instituted a suit In the civil Court 
for declaration of his status and also for an order to compel -the^ 
revenue authorities to make an order for commutation ' under 
section 40. It was ruled that a suit could not be maintained for this 
purpose. The Court pointed out that the Legislature had given a 
judicial discretion In this matter to the revenue Court and to the 
revenue Court alone, and did not allow the decision to be hampered 
either in advance or afterwards by any decision come to by the civil 
Court. This view is clearly in accord with the provisions of clause 


(6) of section 40 of the Bengal Tenancy Act. It may be conceded that ` 


(1) (1904) 9 C. W. N. 122. (2) (1857) 3 C. W. N. 311. 


~ 
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the propilety of commutation or of the amount fixed, cannot be 
called in question in a civil Court, But it is plain that a proceeding 
under section 40 is founded on the assumption that the tenant whose 
rent is sought to be commuted is an occupancy-ralyst. The Legis- 
lature could never have intended that а dispute as to the status of 
the tenant should be finally decided by the 1evenue authorities in a 
commutation proceeding under section 40 and should thereafter be 
conclusive between the parties in the ctvil Court. In the case before 
us, as it has been established that the defendants are under-raiyats, 
no order for commutation could have been made under section 40. 
The order made by the revenue Court was consequently without 
jurisdiction ; the essential foundation for ‘the exercise of jurisdiction. 
namely, that the tenant whose rent was sought to be commuted was 
_an occupancy ryot, is proved to have been non-existent. If the 
7 commutation order is out of the way there is no room for contro- 
versy that the plaintiffs are entitled to realise rent at the rate 
mentioned in the plaint. 


The result is that this appeal is allowed, the decree of the District 
Judge set aside and that of the Court of first instance restored. This 
order will carry costs in all the Courts. 


A. T M. Appeal allowed. 





Before Sir Asntosh Mookerjee, Knight, Judge, and Mr. Justice 
Chapman. 


BROJENDRO KISHORH RAI CHAUDHURI 


v. 
KHALIL NAGARCHI ann oruzas* 


Rent, enhancement of, suit for— Bengal Tenancy Act “(wut of 1885), sections 
30, 101, 111—' Sti? for alteration of rent’ — * Local area,’ 

The expression ‘suit for alteration of rent' in sectlon 111 of the Bengal 
Tenancy Act, includes not merely a suit of the nature described in section 
5a, but also a sult for enhancement of rent under section 30. 

The term ‘local area’ in section ror of the Bengal Tenancy Act is 
comprehensive enough to Include an entire district. 

The term ‘local’ is frequently applied to an area smaller than an entire 
estate or country as a whole. 

Appeal from Appellate Decree No 1945 of 1912, against the decree of Babu 
Dandadhari Biswas, Suboidinate Judge of Mymensingh, dated the s5th April, 
1912, reversing that of Babu Monmohan Banerjee, Munsiff of Iswargungo, 
dated the rath May, 1911. 
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Appeal by the Plaintiff. 


Suit for enhancement of rent under sectlon 30' of the Bengal 
Tenancy Act. . 


The material faots and arguments appear from the judgment, 


Babus Dwarka Nath Chakrabutty and Ramani Mohan. Chatterjea 
for the Appellant. 

Мо one for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.--This isan appeal by the plaintiff in a sult 
for enhancement of rent, instituted under section 30 of the Bengal 
Tenancy Act. The question in controversy 13, whether the suit is 
barred by the provisions of section 111. 

Section 111, we quote only so much thereof as 18 relevant to the 
question now  beforeus is In these terms. “Where an order has been ^ 
made under section тог directing the preparation .of a record of 
lights, then, subject to the provisions ofsection ro«4H a civil Court 
shall not, until three months after tbe final publication of the record 
of rights, entertain any suit for the alteration of the rent of any tenant 
inthe area to which the record of rights applies." It is not disputed 
that on the 8th December 1908 on order was made by the then Local 
Government that is, the Government of Eastern Bengal and Assam, 
under the provisions of clause (1) of sectlon ror. That notlfication 
was in these terms: “In the exercise of the powers conferred on him 
by section ror (1) of the Bengal Tenancy Act as amended to date and 
with the previous sanction of the Goveraor-General in Council, the 
Lieutenant-Governor of Eastern Bengal and Assam is pleased to 
direct that a survey shall be made and record of rights prepared 
in respect of all lands which are comprised within the administra- 
tive boundaries of the district of Mymensingh as well as those revenue 
survey mouzahs which are comprised within the administrative 
boundaries of the district of Rangpore, Pubna, Bogra or Tipperah 


-but which fall wholly or partly within s: miles from the main 


stream of any river which forms the administrative boundary of the 
district of Mymensingh.” The land in respect of whichenhanced rent 
is claimed 18 situated within the district of Mymensingh, and it was 
accordingly argued by the tenant defendants before the Subordinate 
Judge that the sult was barred under section rrr of the Bengal 
Tenancy Act. In answer, It was contended on behalf of the 
plaintiff landlord that the suit was not for the “alteration.of the 


‘rent of the tenant” within the meaning of section rir. The argu- 


ment in substance was that a suit for the alteration of rent is а sult 
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of the description contemplated by section. 52, which entitles the Cm. 
landlord to claim additional rent for additional land. This con- iata 
tention was very eproperly overruled by the Subordinate: Judge. In "cns 
our opinion, алмын. * guit for alteration of Ea includes Bronte nue 
not merely a suit of the nature described in section 52, but also a- Kbalil Nagarchi. 
sult for enhancement of rent under. sectlon; 30. Indeed in Mookerjee, F. 
this Court no serious endeavour has been made to controvert the E 
view of-the Subordinate Judge in this respect. 
But it has been aigued bere that the notification of the 8th 
December 1908 does not contain an order. under section 101 as con- 
templated by'section тїї. The argument is that the expression “ local 
area" indicates а smaller area than an entire district. To suppoit 
this contention, reference has been made, to the words ' estates, or 
-tenure or part thereof’ which were introduced into section 101 by 
^€t УШ of 1898 B. C. In our opinion, these words do not tend :o 
restrict the meaning of the expression ‘ local.areg." The term ‘ local 
area 'is not defined in the Bengal Tenancy Асі, and is obviously 
comprehensive enough to include an entire district. The term 
local ' is frequently applied to an area smaller than an entire estate 
or country as a whole. We are not called upon to determine in 
this case, whether the expression ‘ local area’ may include the entire 
province to which the Bengal Tenancy Act applies. What we have 
to decide is, whether the expression includes a distric, and we feel 
^1» doubt that this question must be answered in the affirmative. It 
has been pressed upon us that in this view, an order of this des- 
cription is likely to operate to the prejudice. of landlords. It has 
been pointed out that many years may elapse before the operation of 
survey and settlement may be carried out pursuant to the order of 
the Local Government and that during all these years the jurisdic- 
Чоп of the civil Court to entertain suits for enhancement of rent 
would remain suspended by operation of section 111. Itmay be con- 
ceded that this may be the possible result of a -comprehensive order 
of the description now before us. Butif there is any real hard- 
ship to landlords, it may be remedied in one of two ways. In 
the first place, the hardship may be avolded, if an order under section 
тїт is made applicable to a smaller tract of land than an entire 
district. "That, however, is a matter for the Local Government to 
consider if a representation is submitted to them Їп the second 
place, the hardship may be avoided, if section 111 were so modified 
aa to be applicable only in cases where survey and settlement opera- 
tons have actually been commenced !n respect of a particular tract 
' pursuant to an order under section ror. That, however, ів a matter 
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for the Legislature to consider. But, so long as section 111 stands as 
it now does, it is clearly open to the Local Government to íssue a 
notification in terms of the notification of the 8th December 1908 ; 
and the effect of that notification is, under section тїї, to prevent the 
trial of the presént sult by a civil Court. 

The result Is that the decree of the Subordinate Judge is con- 
firmed and this appeal dismissed. 

A. T. M. Appeal dismissed. 


CRIMINAL REFERENCE. 


Before Mr. Justice Fletcher and Mr. Justice Beaokcrofi. 
EMPEROR 
v. 2 b don 
BABAR ALI GAZI AND orgens® 
Code of Criminal Procedure (Act V of r895) section yo7—F ury, verdict of— 
Fudge disagresing with the verdict as regards some of the accused—Fudge, 
duty of —Reference to High Court—Whole case, of to be referred. 
Section 307 of the Code of Criminal Procedure does not Intend’ that when 
the Judge is not prepared to accept the verdict of the jury in its entirety the 
whole case is to be referred to the High Court. It only contemplates d reference 
in the case of those persons іп respect of whom he declines to accept the 
verdict. When the Judge agrees with the jury in respect of any particular 
accused, the Judge ought to convict and sentence, or acquit that accused, as __ 
the case may be, x 


Reférence under section 307 of the Code of Criminal Procedure. 

The accused Babar Ali Gazi and 5 others were tried before the 
Sessions Judge of Jessore and a jury on a charge of dacolty with 
murder under sectión 396 of the Indlan Penal Code. The Judge 
having disagreed with the unanimous verdict of the jury who found 
the accused Nos. 3 and 6 guilty under section 396 of the Indian 
Penal Code, and the remaining accused guilty under section 395 of 
the Code, and being of opinion that the accused No. r:should be con- 
victed under section 395 of the Indian Penal Code, and the temaining 
accused should be acquitted, referred the proceedings of his Court 
to the High Court under sectlon 307 of the Criminal Procedure 
Code. He being also of opinion that as he disagreed with the 
verdict as regards the five accused, he was bound to refer the whole 
case to the High Oourt, failed to convict and pass sentence on the 
accused No. r as regards whom he agreed with the jury. Hence 

* Criminal Reference No a6 of 1914, by Р. K, Chatterjee Esq., Sessions 
judge of Jessore 
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the whole case a» against all the accused came before the High 
Сошн, - : 


Babu’ Hifa Lal Sanyal (for Babu Swreudra Kumar Bose) for 
the Accused. 


Mr. Orr (Deputy Legal Remombrascer) for the Crown. 


CAD 
The following judgments were delivered : 


Fletoher J.—This case comes before us on a reference made 
by the Sessions Judge of Jessore under the provisions of section 307 
of the Code of Criminal Procedure. The accused were tried before 
the learned Sessions judge and a jury ona charge of dacoity with 
murder under section 396 of the Indian Penal Code. 


The jury by a unanimous verdict found the accused Nos. 3 and 
6 guilty of an offence under secHon 396 of the Indian Penal Oode 
and the other four accused guilty of an offence under section 395 of 
the Indian Penal Code. 

The learned Sessions Judge agreed with the veidict as against the 
accused No. 1 Babar Ali, but falled to pass sentence on him being 
of opinion that as he disagreed with the verdict as regards. the other 
accused, he was bound to refer the whole case to this Court. The 
learned Judge, however, was in error in the view that he took aud it 
was clearly his duty to pass sentence on the accused No. 1 Babar 
All, As against the accused No. т Babar Ali the case must go back 
to the learned judge for him to pass sentence on this accus.d. The 
charge against all the accused under section 396 of the Indian Penal 
Code had reference to the dacoity perpetrated in the house of one 
Sona Bibi, a widow, when it is alleged that she was murdered. The 
skeleton that was subsequently found may not have been that of 
Sona Bibi, The evidence however leaves no doubt that a dacoity 
took place in the house of Sona Bib: and her disappearance amply 
supports the charge of murder. 

- The view that seems to have commended itself to the learned 
judge that as a period of 7 years had not elapsed since the 
disappearance of Sona Bibi the Court could not presume her 
death is, fallacious. 

There was In the present case evidence before the Court from 
which the Court could infer that Sona Bibi -had been murdered 
on the night in question and it 13 mot necessary to rely on the 
presumption mentioned by the learned Judge. As I have already 
stated the learned Judge agrees with the verdict of the jury as 
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Самим. against Babar Ali. Не was а confessing prisoner, and the learned 

1914. Judge believed the confession to be true. The accused No 4 was 

Epor also a confessing prisoner. But the learned Judge did not believe" 
ror е 


5 his confession to be “ quite voluntary" апа he further states ‘in the 
Babar Al Gazi letter of reference that the accused No 4 1etracted his confession 

at the first opportunity before the committing Magistrate on the 15th 
of June. There is no reason to think the learned Judge is correct 
in his first assumption—his second is incorrect. I see no reason 
to differentiate between the confession made by Babar Ali 
and the accused No 4 Pyar Molla. I think, therefore, that we 
ought to convict the accused No. 4 Pyar Molla ofan offence 
under section 396 of the Indian Penal Code and sentence him to 
transportation for life. As againstthe remaining four accused the 
-confessions can be taken into consideration but the Court requires 
corroboration before it will act upon the confessions of co-accused. 
The corroboration in the evidence in this case although it raises a 
case of suspicion falls far short of what is required to support a 
conviction, It consists principally of statements of witnesses as to 
seeing the accused or some of them together on the night of the 
occurrence and as against one of the accused as to the identification 
of certain ornaments found with one of the accused which had 
sometime or other been pledged with the deceased woman. ‘These 
statements though giving rise to suspiclon are consistent with the 
innocence of these four accused. 

1, therefore, think that we ought to accept the reference made by 
the learned Judge as regards the accused No. 2 Jamadar Mandal, the 
accused No 3 Meser Sheikh, the accused No. 5 Panchu Shana and 
the accused No. 6 Seyamaddi Shana and that they ought to be 
acquitted. 

Beachoroft, J.—I agree. SubSection (2) of section 
307 of the Code of Criminal Procedure does not intend, às the learned 
Judge seems to think, that when the Judge 1з not prepared to accept 
the verdict of the jury In its entirety the whole case is to be referr- 
edto thts Court, It only contemplates a reference in the case of 
those persons in respect of whom the Judge declines to accept the 
verdict, When the Judge agrees with the jury in respect of any 
particular accused, the Judge oughtto convict and sentence, or 
acquit that accused as the case may be, 

Ў Reference partly accepted : 
some of the accused acquitted. 
A, M. RG 
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Accused, trial of~Capital charge—Accused, representation of—Fudge, duty Fanuary, 14, 
of—Legal profession, obligation of—Practice~Criminal Procedure Code PS 
(Act VI of 1898), Sec. 376 cl (b) —Retrial. 7 
When an accused is tried on a capital charge before the Sessions Judge, 

heought not to be undefended There has been a practice long established 

and well-recognised that when an accused appears before the Judge on a 

capital charge, the Judge 1з accustomed to request a member ot the Bar who 

practises before him to undertake the defence of the accused; and that obliga- 

tion has always been recognised by the profession who always have willingly 

undertaken the defence of the accused so charged, at the request of the presiding 

“Judge. 
The case having been tried practically exparte, and the difficulties that 

appeared on the evidence not having been cleared up in the course ofjthe с ross- 

examination either by the accused himself or by the learned Judge, it was sent 

back to the learned Judge with a direction to try the accused on the same 

charges that had already been framed against him, and with a request to the 

learned Judge to see that in the new trial some member of the profession re- 

presented the accused before him. 

Capital sentence case, 


The accused was tried before the Additional Sessions Judge of 
Mymensing for committing offences under sections 302 and 324 of 
the Indian Penal Code and was not defended by any pleadei at the 
trial. The other material facts will appear from the judgment. 


Babu Birbhushan Dudi for the Accused. 
Mr. Orr (Deputy Legal Remeinóraseer) for the Crown. 
The judgment of the Court was as follows :— 


This case comes before us ona reference made by the learned 
Additionak Sessions Judge of Mymensingh under the provisions 
of section 374 Criminal Procedure Code, and also on appeal by the 
accused. The accused was tried before the learned Additional 
Sessions Judge with the aid of a jury on two charges ; first of all, 
with having muidered one Jamir Sheikh and, secondly, with volun- 

{агу causing hurt by a cutting instrument to one Kocha. The 
present case is one that has caused us considerable anxiety because 

* Criminal Reference, No, 36 of 1914 (with Criminal Appeal No. 983 of 
1914), by С. Н. Moseley Esq. Additional Seaslons Judge of Mymensingh, 
under sections 307 and 374 of the Code of Criminal Procedure. 


January, r4. 
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the accused was undefended before the learned Sessions Judge. That 
is a course which ought not to be adopted in cases where the accused 
is tried on a capital charge. There has been a practice long-estab- 
lished and well-recognized that when anaccused appeara before 
the Judge on a capital charge, the Judge is accustomed to 
request a member of the Bar who practises before him 
to undertake the defence of the accused. That obligation 
has, во far as I am aware, always been recognized by the 
profession who always have willingly undertaken the defence 
of the accused, so charged at the request of/ the presiding 
Judge. However, the learned Judge in the present case did not 
appoint or request any member of the profession to conduct the 
defence of the accused, the result being that the case has been tried 
practically empar/s and the difficultiesthat appear on the evidence have 
пов been cleared up in the course of the cross-examination cither 
by the accused himself or by the learned Judge. The evidence as it 
stands on the record is such that we are unable to confirm the 
sentence passed оп the accused. What the points of difficulty 


.transparent to any person who has any knowledge of the value 


of evidence are, itis not our duty to state at present nor do we 
think it right that at the present moment we shall enumerate which 
are the points that have pressed upon us. The only question is what 
ought we to do in-the present circumstances, If the story relled upon 
by the prosecution be цице, an exceedingly cruel murder has been 
perpetrated and public safety requires that, if possible, the person who 
has perpetrated that murder should be brought to justice. Section 
376 (b), Criminal Procedure Code gives us jurisdiction to order a new 
trial on the same oran amended charge. That being во, we consider 
that, in this case, we are bound to send the case back to the learned 
Judge with a direction that the accused be retried on the same 


. charges that have already been framed against him and we would 


request the learned Judge to see that, in the new trial, some gentle- 
man represents the' accused before him, We, therefore, decline to 
confirm the sentence of death passed on the accused and send the 
case back to the learned Judge for the aocused being retried. 


ANRC ; 
Sentence nol confirmed ; vetrial or dered. 
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on their return from bathing that the doors of the temple were 
closed, and they were obliged to complete the ceremonies at the 
haweki of the Rani of Landhaura, where he was installed, and that 
the bandara, the customary feast on such occasions, took place at 
the Rani's Aawelt, 


The plaintiff represented that he had been deceived by the defen- 
dant, and had believed until he returned from bathing that the defen- 
' dant was favourable to his election. He represented that before 
he went to bathe the defendant had at the-femple handed to him 
the ceremonial robes to be used at his installation, and given 
him the mahantinama of Mahant Jhandu Nath as a precedent 
upon which his own mahantinama should be drawn up. The de- 
fendant’s case was that he and he alone had been elected by the 
dasnam bhik at the temple оп the morning of the a4th February 
1905, and that the ceremonies for the completion of his appointment 
as Mahant had taken place at the temple. 


Mahant Jhandu Nath, being ill, went to Lahore and died there 
on the rath February 1905, There ів some evidence, which their 
Lordships see no reason to doubt, that when at Lahore Mahant 
Jhandu Nath nominated the defendant as ‘a fit person to succeed 
him in the mahantship. It is not suggested that Mahant Jhandu 
Nath had any power to appoint апу one as his successor, but his 
nom{nation would probably have weight with the /assam- БАЙ. The 
plaintiff, even assuming for the moment that he was a sadkak of 


Mahant Jhandu Nath, had no experience in the management of the | 


affairs of the math or of the property appertaining to the temple. 
On the other hand the defendant, who undoubtedly had been a 
sadhak of Mahant Tej Nath and a co-disciple of Mahant Jhandu 
Nath, had been for years the general attorney of Mahant Jhandu 
Nath and the store-keeper of the temple. On the death of Mahant 
Jhandu Nath the defendant was early in the field preparing to secure 
his own election as mahant in succession to Mahant Jhandu Nath 
The defendant and some supporters of his executed an agreement 
on the 18th February 1905 by which they settled between them that 
the defendant should be the mabant and should be installed on the 
gaddi of Baba Sarwan Nath. The defendant before the 24th February 
1905 took a step which must have been notorious as indicating that 
he claimed to succeed Mahant Jhandu Nath; he filed an application 
in the revenue Court in which he prayed that his name should be 
entered in the revenue papers in respect of the property of the 


temple in place of that of the ‘late Mahant Jhandu Nath. When 
à 
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the defendant was examined in this guit as to his application to the 
revenue Court for mutation of names he, in answer to the pertinent 
question :— : 


' How did you file an application for mutation of narhes when you had 
not been elected a mahant ?" 
replied— 

“ We had settled the matter amongst ourselves." - 


In reply to the interrogative observation on that answer :— 
_' The dasnam bhik had not settled the question up to that time?" 
The defendant said— 


“When Jhandu Nath was elected to the gaddi the dasnam БАТА sald that 
Poran Puri (the defendant) wonld be appointed mahant after Jhandu Nath; 
and on the Aya day also the panches settled that Puran Puri would be, 
appointed mahant." 


It was the defendant who sent out the invitations to the mahants 
and other people to attend on the /erAtwin, the thirteenth day cere- 
money, when a mahant should be elected. None of the invitations 
have been produced, but from some of the replies which have been put 
in evidence it may be inferred that the invitations were to attend for 
the election of the defendant as mahant. It was the defendant who 
made the preparations for the dkandara, the customary feast, which 
was to take place at the temple on the day of the election «f 
the mahant That bhandara was held at the temple, and it is not 


X 


pretended that the plaintiff and his supporters took part in it. The A 


bhandara in which tbe plaintiff and his supporters took part was 
held at the AÀawwii of the Rani of Landhaura. The plaintiff had 


then no money, but after he had been placed on the gaddiatthe . 


Rani's Aaweli he borrowed some money from one Swami Shimboo 
Gir and sent two brahmans into the даваат, who bought the things 
which were required for his žandara. 


According to some of the plaintiff's witnesses the defendant was 
present at the temple when it was settled by the daram bhik that 
the plaintiff had a right to the mahantship and should be appointed 
mahant, and did not object or claim that he, and not the plaintiff, 
should be elected mahant. Having regard to the facts to which 
their Lordships have. referred, it ів impossible to believe that the 
defendant was assenting to the election of the plaintiff. There isa 
large body of evidence in support of the defendant's case that he 
was elected mahant on the morning of the a4th February 1908. 
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The High Court has found that the majority of the persons 
present on the morning of the 34th. February who were quallfied to 
electa mahant of this temple were in favour of the defendant: that 
in point of numbers and of influence the defendant received more 
support than the plaintiff did; that ihe election of the defendant 
must have taken place before that of the plaintiff; and that there 
was no attempt on the part of the defendant to conceal the arrange- 
ments which he had made for the 24th February 1905. It has not 
been shown to their Lordships that the High- Court came to a wrong 
conclusion on any one of these points. An election by dasxam 
bhik of a mahant to be a valid and effectual election must be by a 
majority of the джат bkik assembled for that purpose. А 
separate election by a faction of the дагмат dAik is nota valid and 
effectual election. Their Lordships have come to the conclusion 
that the plaintiff has failed to prove that he was elected a mahant. 


Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed. 'The appellant mnst pay the costs of this 
appeal. | 

Appeal dismissed. 

_ Æ. Dalgado—-Solicitor for the Appellant. 

` Barrow, Rogers and Nevill—Solicitors for the R 
j x P. 


Lord Dunedin, Lord Shaw, Sir George Farwell, Sir John Edge 
^ and Mr, Ameer Ali. 


` MOTABHOY MULLA ESSABHOY е 
v. 
MULJI HARIDAS. 


(Ox APPEAL rox THE Нтен COURT or JUDICATURE AT Вомват.) 


EHeidence—Indian Evidence Act (I of 1873), Section ga, Proviso 1—Sui? он a 
promissory note—Written contract—Oral agreement—Burden of Proof— 
Conditional admission in pleadings—Obdjection under the section taken for 

| the first tims in the Court of appeal—Pleadings, amendment of. 

It is allowable under section 92 of the Evidence Act, to urge an oral agree- 
ment which will have the effect of leaving matters otherwise than if 
they had depended on the written agreement alone, but such oral agreement 
must be clearly proved and the omus lies on him who sets it up. 


If an admission in pleading is made subject to a condition, it must either 

be accepted subject to the condition or not accepted at all, 
"The plaintiff sued the defendant upon a promissory note jointly executed 
by the defendant ‘and one H., for Rs 55,000 payable on demand, alleging that 


Р C, 


1915. 

nad 
Febuary, 2, 3, 4 

& as. 
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P. C. under a certain agreement the plaintiff was bound to pay Н. Rs. 50,000 on the 
1915: goth January 1908, but he agreed to prepay that amount on being given the 
uve joint promissory note in question of date 23га December 1907, and the money 
Motabhoy Mulla was handed over to the defendant, that the plaintiff agreed that he would 
Haridas. surrender the note if, at goth January, 1908, H., who was largely indebted to 
Se him, had given sufficlent security for, the whole debt as then due by him; 
that on the 3°th January no auch sufficient security was given and that 
accordingly he was entitled to maintain defendant's lablhty under the note, 
The defendant admitted the execution of the note, but pleaded that it was 
verbally agreed that his liability on it should cease on the goth January 
1908. The trial Judge allowed the parties to go to trial and examine witnesses, 
At the trial the defendant's true contention was that it was agreed that upon 
the arrival of the goth January 1908 the advance made under the promissory 
note should be held as the advance of the amount to be paid by the plaintiff 
to Н on that date, and that the note should be replaced by a single acknow. 
ledgment on the part of H The trial Judge coming to the conclusion that 
it had not been proved that any agreement had been made for the giving of ~ 
security by Н gave judgment in favour of the defendant The Court of appeal 
took the view that no witnesses should have been examined and that the 
testimony could not be looked at because the promissory note constituted a 
written contract binding the defendant to pay on demand, and section 92 of 
the Evidence Act, prevented any oral agreement being set up to contradict that 
written agreement. 

Held, that if the defendant’s pleading was to be dealt with In absolute 
strictness the view of the Court of appeal was right: but that his true conten- 
tion, when put іп the form of averment, would be ап oral agreement in terms 
of proviso 2 of section 92, which would allow it to be proved 


Held, also, that inasmuch as the view of the Court of appeal might have 
been obviated by a mere amendment of the pleadings and the parties had been y 
„allowed to go to proof, the evidence led should be considered; and that the 
defendant failed to discharge the onus that lay on him of proving the oral 
agreement set up by him, and the suit must therefore be decreed. 

Appeal from a decree of the High Соші at Bombay in its 
appellate Civil Jurisdiction (October 8,1912) reversing a decree of the 
same High Court in its original civil Jurisdiction (April r1, 1912). 

The suit was instituted by the plaintiff-respondent on the 15th 
December 1910to recover from the defendant-appellant the sum 
of Rs. 50,000 with interest from the date of the suit upon a pro- 
missory note which was in ternis the following :— 

Bombay, 23га December 1907. 

On demand we M. М. Essabhoy and Hyderally Cassumji Sons & 

_‚ Co. jointly and severally promise to pay to Mulji Haridas or order 
the sum of Rs. fifty thousand (50,000) for value received. 
M. M. Еззлвнот, 
Hyderally Cassumji Sons & Co. 
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The circumstances under which the sald note was executed 
-are stated in their Lordships’ judgment. The plaintiff in his plaint 
after setting out those circumstances alleged that he agreed to pre- 
pay Rs. 50,090 which was due from him on the 30th January, 1908 
on being given the said promissory note, and the money was handed 
to the defendant, and that he (the plaintiff) bad also agreed that if 
full security for the whole of the debt then due to him was furnished 
by the said Hyderally Cassumji Sons & Co. before the end of 
January 1908, the defendant should be discharged from all liabi- 
lies from the said note: but that inasmuch as that condition had not 
been complied with the defendant's liability under it continued. The 
defendant admitted the execution of the note and the consideration 
therefor, but pleaded that it was verbally agreed that his liability 
thereunder was automatically to cease on the 30th January 1908. 

On those pleadings the learned trial Judge (Davar, J.) allowed 
the parties to go to trial and examine witnesses. It then appeared 
that defendant's true case was that it was agreed that upon the 
arrival of the 3oth January 1908 the advance made under the pro- 


migsory note should be held as the advance 0,000 to be 


paid by the plaintiff to Hyderally Cassumji Sons & Co. òn that date, 
and that the note should be replaced by a single лл nent on 
the part of the sald Hyderally Cassumjl. 


X 

The learned Judge accepted the defendant's story and dismissed 
the sult with costs. The materlal passages from his judgment are 
the following :— 

* | have no doubt that before he (plaintiff) gave him Rs. 50,000 
ол the 23rd of December 1907 he did complain that his securities 
were not sufficient and he was unwilling to pay on that day but he 
allowed the importunities of Cullianji (1) and Abdool Hoosein (2) to 
prevail and eventually agreed and 4014 make the payment. I have 
no doubt that he then complained that Abdool Hoosein had not 
kept his promise of securing him and equally I have no doubt that 
Abdool Hoosein gave him assurances that withina few days or weeks 
he would have more title deeds or make some payment. But it 
is quite clear to my mind that the defendant Essabhoy was no party 
whatever lo any of these assurances or promises. If Cullianji in 
his anxiety to secure his brokerage and oblige Abdool Hoosein at 
the saine time, did make any false representations to Mulji about the 


(1) A broker employed by Hy derally Cassumji Sons & Co. 
я) Ап active partner of Hyderally Cassumji Sons & Co, 
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P. C. defendant agreeing to any conditions such as are sought to fasten 
1915. on him, the defendant is in no way responsible for them, Abdool 
Hoosein appeared to me on the whole to be a truthful witness and 
x 1 до not think he would have been а party to any such represen- 
Harldas tation so far as the defendant is concerned. But it is possible that 
m Cullianj may have made statements to Mulji and to Mr. Devidas 
(1) about the defendant agreeing to extend his liability till such 
time as more title deeds were deposited in order to allay Devidas’s 
apprehensions and silence any objections on his part. So faras the 
defendant is concerned [ have come to an unhesitating conclusion 
that in signing this promissory note he merely acknowledged receipt 
of payment to him of moneys which were rightfully his but which 
were paid a few weeks in advance ofthe day on which they should 
have been paid and that he signed that promissory note in question on 
the distinct understanding that his liability would terminate on the 
3184 January 1908 when he was unquestionably entitled to claim pay- 
ment from Hyderally Cassumji Sons & Co. and when Muljl under 
his agreement was bound to pay that identical sum to Hyderally 
: Cassumj! Sons & Co., for the purpose of paying over the sum to the 
defendant..,./...0...1 have tested the evidence with the fact before ` 
my mind {Ша the plaintiff was the holder of a promissory note- 
duly signed by the defendant and that therefore prima /ucie 
he wag entitled to recover from the defendant unless the defendant 
proved the existence of circumstances which absolved him from his 
liability. This onus bas been fully discharged by the defendant and: 
discharged to my entire satisfaction..........I find that the defen- 
dant’s liability on the promissory note in the plaint mentioned 
ceased and terminated on the 31st of January 1908, and that he is’ 
not liable to pay the sum of Rs 50,000 claimed in this suit to 
the plaintiff.” 
On plaimtiffs appeal to the Court of appeal (Scott, C. ]., and 
Chandavarkar, J.) held that as the suit was a suit on a promissory 
note, section 92 of the Evidence Act, precluded the _ defendant 
{гош proving hls defence, which was based on a contemporaneous 
oral agreement inconsistent with the promissory note. The decree 
of the Court below was accordingly set aside and the sult was 
decreed with costs. The reasons for thelr judgment were as fol- 
lows :— 
“ The plaint in the sult stated certain circumstances under which 
the promissory note had been passed and In effect alleged an agree» ; 


ment ‘between the partles under which if a certain condition was 
(1) Plaintiff's Solicitor. 


€— 
Motabhoy Mulla. 
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performed by Hyderally Cassumji Sons & Co., the liability on the 
note would cease. 

“ The defendant put in a written statement denying the allegation 
of the plaint as to.the contemporaneous agreement, He alleged 
certain other circumstances under which the note had been issued 
and stated in para 6 that it was agreed that the liability of the de- 
fendant on the said note should cease on the day on which the last 
of certain- payments for Rs. 50,000 previously mentioned became 
due, that is, on the 30th January 1908, the plaintiff as above stated 
having agreed to advance the money to pay the amount of the said 
instalment to the defendant on that day. That is an allegation 
of a contemporanous oral agreement inconsistent with the pro- 
missory note being an allegation of an agreement that although the 
note purports to be a note without any limitations payable’ upon 
demand, it is in effecta note, the liability on which is to cease on a 
particular date the 30th January 1908, not subject to a condition 
depending upon human agency but merely on the expiration of a 
certain limited period of time, which is not mentioned in the pro- 
missory note. That it appears to us is ап agreeMent—which cannot 
be proved having regard to the terms of section 92 of the Evidence 
Act, and it is the only defence to the claim on the promissory 
note which is before the Court in this appeal. In our opinion any 
discussion of the evidence is unnecessary, because upon the face 
of the pleadings in support of which the evidence was adduced, no 
legal defence is forthcoming to the clalm on the promissory note. 

© We therefore, reverse the decree of the lower Court and pass 
a decree for the plaintiff for Rs. 50,000 with interest at 6 per cent 
per annum from the date of the suit pis costs throughout. 984 
on judgment at 6 per cent per annum.’ 


The defendant, thereupon, appealed to His Majesty in Council. 

Upjohn, К. C. and E. B. Raikes, for the Appellant : Section 93 of 
the Evidence Act, applies only when the whole of the agreement 
ig reduced iuto writing. But here the parties admittedly did not 
reduce the whole of the contract into writing, and the case therefore 
falls within the second proviso to the section. 

(Mr. Ameer Ali referred to Bholanath Khettrs v. Kaliprasad 

- Agurwalla. (1)] 


It is submitted that the learned Judge was right in allowing the | 


case to go to trial, He disbelieved the plaintiff's story, and waa there- 
fore right in dismissing the suit. Reference was also made to 
section 91 of the Evidence Act. 

(1) (1872) 8 B. L. К. 89 (93). 
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Sir Robert Finlay K.C., and Lowndes, for the Respondent, refér- 
red to Pym v. Campbell (1) ; Wallis v. Littell (2), and Taylor оп 
Evidence, тош ed., paragraphs 1132 & 1135, and submitted that the 
Court of appeal came to the right conclusion in deciding that the 
appellant was prevented under section 92 of the Evidence Act from 
setting up an oral agreement. They also submitted that even if the 
appellant could set up an oral agreement, the burden of proving. it 
was on him, and that he bad failed to discharge that onus. 

Upjohn, K.C., in reply, referred to Molt у. Miers (3) ; Lindley v. 


' Lacey (4); and Khoo Sit Hop v. Limi Thean Tong (5). 


The judgment of their Lordships was delivered by 


Lord Dunedin :—The plaintiff respondent, Mulji Haridas, 
sues the defendant appellant, Motabhoy Mulla Esssbhoy, upon a 
promissory note jointly executed by Ше defendant and the firm of 
Hyderally Cassumj: Sons & Co., hereinafter called Hyderally, for 
Rs, 50,000.. The note was made in the following circumstances. 
Mulji, before July 1907, had made advances to Hyderally amount- 
ing In all to Rs. 400,000, the consideration for making such ad- 
vances being certain shares in an agency commission in a certain 
company. The advances were partially but not wholly covered by 
security. In July 1907, Hyderally applied for a further advance of 
Rs. 1§0,000 in order to pay off Motabhoy a debt of that amount due 
to him. Mulji agreed t3 make the lcan, a condition being an in- 
creased share in the cómmission agency, and to make it In three 
equal instalments, Two of these instalments were paid and the . 
money handed on by Hyderally to Motabhoy, and the third instal- 
ment fell to be paid on 30th January 1908. 

At the end of December 1907 Motabhoy was in want of money . 
to meet a bil. He accordingly applied to Hyderally to ask if the 
balance of the debt, namely Rs. 50,000, could be paid immediately. 


.Hyderally then approached Mulji to see if he would prepay his 


instalment due on the ensuing 30th January. He consented to do 
so on being given the joint promissory note in question of date 23rd 
December 1907, and the money was handed to Motabhoy. So far 
there is no discrepancy between the view of the partles, but now 
arises the difficulty. The defendant Motabhoy alleges that it was 
agreed that upon the arrival of the goth January 1908 the advance 
made under the promissory note should be held as the advance of 
the instalment promised to be paid by Mulji to Hyderally on that 

(1) (1856) 6 El. & Bl. 370. (а) (1861) 11 C. B. N, S. 469. 

(3)0839)9 C. & Р, тот. (4) (1864) 341. J.C.P 7. 

(5) (1912) L. R. (1912) А C. 325. 
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date, and that the note should be replaced by a sıngle acknowledg- P. C. 
ment on the part of Hyderally. The plaintiff Muljı says that all he dis. 

; | 18 
agreed to was. that he would surrender the note if at 30th January Müfabnoy Mills 


1908 Hyderally had given sufficient security for the whole debt as * 
‘then due by him, that on the 3oth January no such suficient BED 
security was given, that accordingly he is entitled to maintain ^ Lord Dunedin 
Motabboy’s liability under the note. Е 
The learned Judge of first instance allowed the parties to go to 
trial and examine witnesses : and coming to the conclusion that it 
had not been proved that any arrangement bad been made for the 
giving of security by Hyderally gave judgment in favour of the 
defendant. The Court of appeal took the vlew that no witnesses 
should have been examined and that the -testimony could not be 
looked at because in their view the promissory note constituted a 
written contract binding the defendant to pay on demand, and 
section 93 of the Evidence Act, 1872, prevented any oral agree: 
ment being set up to contradict that written agreement. 
Now if the defendant's pleading is to be dealt with in absolute 
strictness that view is right, for what the defendant says is this: he 
admits the execution of the note, and then he says that. it was 
verbally agreed that his liabihty on it should cease on the зо 
January 1908. "l'hatis а bald averment of a verbal contract contra- 
dicting the written contract, and would be inadmissible under ssc- 
tion 9з. But this bald averment does not represent the defendant's 
true case. His true contention has been already stated, and in the 
form of averment it might be put thus :—‘ It was agreed that on 
зош January 1908 the advance then to become due by Ми! to 
Hyderal should be held as made by the monles paid on a3rd 
December 1907, and that the liability under the note should be held 
as satisfied by a fresh note to be granted by Hyderally for the 
advance of goth January 1908." That would be an agreement in 
terms of Proviso 2 to section ga, which allows to be proved “ the 
existence of any separate ога] agreement аз to any matter on which 
a document is silent and which is not inconsistent with its terms.” 
Their Lordships have felt that it would not be satisfactory to — ' | 
decide against the defendant on а view which might have been 
obviated by a mere amendment of the pleadings, and that in a case 
where the parties had been allowed to goto proof. They have, 
therefore, felt themselves entitled to consider the evidence led. 


Although, however, there are cases, of which this is one, where 
it is allowable to urge an oral agreement which will have the effect 
of leaving matters otherwise than if they had depended on the 

3 
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P. C. written agreement alone, it is obvious that such oral agreement must 
iors be clearly proved and that the onus lies on him who sets it up. Their 
aal Lordships are of opinion that this has not been sufficiently realised 

Motabhoy Mulla b 
е y the learned Judge of first instance. Coming to the conclusion 
Handas that the plaintiff had failed to prove that he had stipulated, for ` 


Lord Dunedin, security being given for the whole debt by Hyderally by the 3oth 
a January, the learned Judge takes it as a necessary segui/wr that the 
defendant's ease is established. But the agreement alleged by the 
defendant must be substantively proved, and it is here, іп their 
Lordships’ judgment, that the defendant fails. The agreement 
must be an agreement to which the plaintiff Mulji із shown to 
have assented either himself or by ап agent with power to 
bind him. Now there was no one who had power to bind Ми. 
Further, Motabhoy and Mulji never met at the time at which ` 
he alleged agreement was concluded, and there is absolutely no 
evidence which shows that Mulji ever consented to anything 
xcept to advance the money if he got the promissory note, In the 
argument the defendant's Counsel sought to put Ыз case thus: 
He; said that Mulji himself admitted in his pleading that the promis- 
sory note was not to represent the true state of matters after 30th 
January, that no doubt he adhibited the condition that security was by 
that date to be given, but that as the Judge of first instance disbelieved 
the story that any such condition was made the matter rested on 
his own oonfession that the promissory note lost its efficacy after 
30th January. The fallacy here consists in so treating an admission, . 
It is permissible for a-tribunal to accept part and reject the rest 
of any witness’s testimony. But an admission in pleading cannot 
be so dissected, and if it is made subject to a condition it must 
either be accepted subject to the condition or not accepted at all. 
Therefore the admission that the promissory note was to be held as 
satisfied on 3oth January by a new debt on the part of Hyderally, 
provided that security was found for the whole debt by that date 
cannot be treated as an admission that in any case the promissory 
note was to be held as satisfied by 30th January. ў 
Their Lordships are therefore of opinion that the decree of 
the Court of appeal was right, although to be supported on other 
grounds than those stated in the judgment of that" Court, and they 
will humbly adfise His Majesty $o dismiss the appeal with costs, 
Ranken Ford, Ford and Chester—Solicitors for the Appellant. 
T. L. Wilson & Co.—Solicitors for the Respondent. 
J. X. P. 


t 


Appeal dimitied. 
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PRESENT :—Lord Dunedin, Lord Shaw, Sir George Farwell, Sir John 
; í Edge, and Mr. Ameer Ali. 4 


У. VENKATANARAYANA PILLAY а 
* га Я 1915.: 
Е ~ 
V. BUBBAMMAL AND ANOTHER. ate 
(ON APPEAL уком тнк Нтен Court or JuprCATURE AT Mapmas.) тл 


Representation—Swit by presumptive reversioner to wi aside adoption—Death 
of plaintif-—Right of next presumable reversioner to continue the suit—Suits to 
impugn validity of transactions by Hindu females—Plaintif’ im such suits 
represents all reversieners—Right of contingent reversioners to join as 
Plaintiff — When they can obtain conduct of such suits—Prosecition of such suits, 
on death of Maintiff—Abatemant of sutt—Substitution—ZIndian Limitation Act 
(IX of 1908), Sch. I, Arts. 118 and 135—Cuds of Civil Procedure (Act V of 
1908}—Order 1, Rule 1. 


A suit brought by the presumptive reversioner for declaration that an 
alleged adoption is invalid is brought by him in a representative capacity and 
on behalf of all the reversiorers, and on the death, therefore, of the presump- - E 
tive reversioner, the next piesumable reversioner is entitled to continue 
the action begun by the deceased plaintiff, although the two classes of cases 
covered by Ап. 118 and Art. 125 of Sch. I of the Indian Limitation Act are 
distinct in their scope and character, differ widely in their language and the 
former article relates to status and involves the adjudication of a right in rem, 
and the latter ralses the question of mere justifiable necessity-—yet in both “the 
right to sue” is based on the danger to the inheritance common to all the 
reversioners which arises from the nature of their rights. In both cases, 
therefore, the plaintiff's next reversioner sues ina representative capacity and 

x under Order 1 Rule 1 of the Code of Civil Procodare, the contingent rever- 
sloners may be joined as plaintiffs in the presumptive reversioner’s suit and 
it follows that on his death“ the next presumable réversioner” is entitled to 
continue the suit begun by him. 

The principles applicable to suits by reversioners to impugn the validity 
of-transactions by Hindu females are those laid down in the case of Rani 
Anand Keer v. The Court of Wards (1) but there is nothing to preclude a re- 
mote rewersioner from joining or asking to be joined in the action brought by 
the presumptive reversioner, or even obtaining the conduct of the sult on proof 
of laches on the part of the plaintiff or collusion between him and the widow 
or other female whose acts are impugned. | 


Petition of Kuppusami Pillay for substitution of his name in i 
place of that of the deceased appellant, and for an order of revivor 
of the appeal and for leave to prosecute it in the usual way. The 
deceased appellant instituted the suit to obtain & declaration that the 
adopdon of the second respondent by the first, the widow of 
. V. Venkatakrishna Pillai, was invalid, Both Courts in India 


(1) (1830) L. R 81 A. 14; 1 L. R 6 Calc, 764; 8 C. L. R, 381. 
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P. C. dismissed the suit. The plaintiff thereupon appealed to His Majesty 

om in Council, and filed his petition of appeal at the Privy Council 

м Office on the 6th November 1913. The appellant died on Ше rgth 
Venkatanarayana 


© November 1913 and on the application by the ,pettioner for 
Subbammal, substitution in place of the deceased appellant, the High Court 
Ес reported that the petitioner was Ше nextreversioner of the 
late V Venkatakrishna Pillai, and that “ an objection had been taken 
that accordimg to the case of Arunachalam v. Vellaya (1) the 
appeal abates.” 

Sir Robert Finlay, K.C. and Dube for the Petitioner. The 
plaintiff presumptive reversioner in a suit-for a declaration that 
an alleged adoption is invalid, represents all the contingent 
reverBioners, who would be estopped from questioning the decision 
in the presumptive reversioner's suit: Xani Dharam Kunwar v. 
Balwant Singh (2). lf the appellant 18 not estopped from questioning 
the decision under appeal in any suit he might bring, the decision 
in Arunachalam v. Vellaya (1) relied on by the High Court is wrong. 


De Gruyther, K.C. and Brows, for the Respondent : There is a 
consensus of opinion that а suit like the present suit by the presump- 
uve reversioner does not bind the other reveisioners. During the 
lifetime of з Hindu widow there ıs no one who has any estate vested 
ш him. A presumptive reversioner has only a right to succeed to 
her deceased husband's property, if he survives her. Such a right 
із not even transferable under the Transfer of Preperty Act. A suit 
for a declaration 1з governed by Specific Relief Act, and a declara- 
tion relating to an alienation by a Hindu widow and an adoption made "X 
by. her is binding only on the parties to the suit: section 42, illustra- 
uons (e) and (f), and section 43 of the Specific Relief Act. It is, 
therefore, submitted that the petitioner is not bound by the decision 

. ( under appeal, and can bring a suit questioning the adoption. 


On the death of the plaintiff in the suit the right to sue has not 
survived. "The petitioner does not derive hls title or claim through 
his grandfather, but has his own right to sue and is therefore not a 
legal representative of the deceased plaintiff, and is not entitled to 
be substituted for him . Code of Civil Procedure, Order 22, rules 
I, 2, 3 and 4, and section 2 (11). 


A suit by a reversioner for a declaration that an alienation by 
Hindu widow 18 invalid as against his reversionary rights, abates on 


(1) (1912) 23 M. L J 719. 
(а) (1912) L. R. 39 I. A, 142 (148) ; 16 C L I. L R. 34 All. 398 


ГА 
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К 
the death of the plaintiff, and cannot be continued by his legal P C. 
representative: Sakyahams Ingle Rao Saheb v. Masilamam (1); төте: 
Arunachalam у.  Vellaya (2); and Chima — Verajyya v. w 
Lakshminarasamma (3). To show that the decision in such a suit Venkatanaraygni 
18 binding on the plaintiff and not on any other reversioner, Subbammal. 


reference was made to Teka Doorga Pershad Singh ч. Текайні 
Doorga Konwari (4); Ini Dut Koer v. Mussumal Hunsbutti 
Koerain (5);  Bhagwawía э. Sukhi (6); Govinda Pilla v. 
Thayammal (7) ;and Rani Anand Koer v. The Courl of Wards 
(8). The petitioner and his grandfather had no causes of action in 
which they were jointly interested and which they could unite in 
the same suit, and the petrtioner has not obtained his right to sue 
by survivorship. see Code of Civil Procedure, Order з, rule 3. For 
the purpose of the prosecution of the sult, the petitioner is not a 
— . legal representative of the deceased plaintif and his petition 

should, therefore, be dismissed. 

Sir Robert Finlay K.C., replied refernng to A/fAusami Afudal- 
йаг v. Masillamani(9). 

‘The judgment of their Lordships was delivered by 


Mr. Amoer Ali.—The question for their Lordships’ decision 
arises upon a petition for substitution of the petitioner in place of 
the deceased appellant, Venkatanarayana, who has died since the 
filing of his appeal to His Majesty in Council. 

Venkatanarayana brought а suit, on the z9th of July 1907, in the 
High Court of Madras in its ordinary civil jurigdiétion to obtain a 
declaration that the adoption of the second defendant by Subbammal, 77- 

ГҮҮ К defendant, was invalid, and did. not affect his (Venkatanarayana's) TE 

reversionary interest in the ancestral estate of one Venkatakrishna, 

deceased. Subbammal, in her answer, alleged that the adoption 

which the plaintiff sought to set aside was made by her under the “es 
authority of her husband given under a will. The plaintiff, on the ' 

other hand, contended that the authority so given was revoked by a 

subsequent will. The Courts in India have held on the construc- 

tion of this document that it did not amount to a revocation. 

Venkatanarayana, after the decision of the High Court in its appel- 

late juriadiction dismissing his suit, applied for the usual certificate 

(1) (1904) I. L. R. a7 Mad. 588 (2) (1912) 23 Mad. L. ], 719 

(3) (1912) I. L. R. 37 Mad, 406. М 

(4) (1878) L. R, 51. А. 149 (163), І.І. R. 4 Calc. 190, 3 C. Le К. з. 

' (8) (1883) L. В, 10 L A. 150:(157), 1.1. R. 10 Саю. gay, 13 C. L R 418. 


(6) (1889) I. L R 32 All. 33. (7) (1904) I L. R. 28 Mad. 57. 
(8) (1880) L. R. 8 I. A. 14 (22), I. L. 4, б Cale. 764, 8 C, L. R. 381, 


(9) (1909) 1. L R. 33 Mad. 342. 


AMarch, 15. 
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to appeal to His Majesty in Council, which was duly granted, and 
an appeal was filed and was pending when he died on the 19Ш of 
November 1913. 


The petititioner Kuppusami Pillay applies to be Substituted in 
the place of the deceased appellant and for an order for revivor of 
the appeal and for leave to prosecute it “in the usual way." He 
alleges that Venkatanarayana in his lifetime was a member of a joint 
undivided Hindu family consisting of himself, two sons, and two 
grandsons, one iof hom was the petitioner ; and that he was now 
the sole surviving member thereof, and entitled to the. reversionary 
interest in Venkatakriehna’s ancestral properties. 


The application is opposed on the ground that, as the petitioner 
is not the legal representative of Venkatanarayana in respect of the 
reversionary right claimed by him to the estate of Venkatakrishna, he 
cannot be substituted in place of the deceased appellant. It is con- 
tended on the authority of certain decisions of the High Court of 


' Madras that where a transaction by a Hindu female taking a limi- 


ted estate in the inheritance of the last male owner is impugned by 
the next or presumptive reversioner as invalld and beyond her com- 
petency, any adjudication against him does not operate as res judicata 
against the contingent reversioners, and consequently on the death 
ofthe presumptive reversioner the others have each, in order of 
succession, а separate right of sull, and cannot claim to prosecute 
ап action brought by the deceased reversioner as they do not derive 


— their right through him. 


Е СМ 9 


Their Lordships think this argument proceeds on an obvious 
Yallacy. Under the Hindu Law the death of the female owner opens 


the inheritance to the reversioners, and the one most nearly related ^ 


at the time to the last full owner becomes entitled to possession, In 
her lifetime, however, the reversionary right is а mere possibility or 
sper sucoessionis. But this possibility is common to them all, for it 
cannot be predicated who would be the nearest reversioner at the 
time of her death. "Thé Indian Law, however, permits the institution 
of suits in the lifetime of the female owner for a declaration that an 
adoption made by her is not valid, or an alienation effected by her 
is not binding, against the inheritance. The two articles of the 
Indian Limitation Act (IX. of 1908) which deal with these two 
classes of suits differ widely in their language: Article r18, Schedule 
I., contains no restriction as to the person entitled to sue; whilst in 
Article 125 the suit is contemplating to be by the person “who, if the 
female died at the date of instituting the sult, would be entitled to 
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possession.” But it does not follow from these words that the suit PC 

brought in the latter case by the nearest reversioner is for his per- ois 

sonal benefit, for the object is to remove a common apprehended v 
Venkatanarayana 


Injury to the interests of all the reversioners, presumptive and con- Be 
tingent alike. Of course, the two classes of suits covered by these Subbammel. 
two articles are distinct in their scope and character: one relates to м, Ameer All. 
status and involves the adjudication of a right iw rem; the other a 
raises a question of mere justifiable necessity. But in both “ the 

right to sue” is based on the danger to the inheritance common to all 

the reveraloners which arises from the nature of their rights. 


In the present case Venkatanarayana sued for a declaration that 
the adoption of the second defendant was invalid. Such a suit 
brought by the presumptive reversioner із in a representative capacity 
and on behalf of all the reversioners. The act complained of is to 
their common detriment just as the relief sought is for their com- 
mon benefit. On the death, therefore, of the presumptive rever- 
sioner the next presumable reversioner would clearly be entitled to 
continue the action instituted by the deceased plaintiff, unless there 
is anything in the Procedure Law of India to preolude him from so 
doing. ` 

The Madras High Court has drawn a distinction between a suit 
brought to challenge an adoption and one to declare an alienation by 
a qualified owner as not binding beyond the life-time cf the allenor. 
In the first class of cases it has been recognised that the presump- 

X. live reversloner's suit is In а representative character ; in the other, 
however, chiefly on the ground thatthe adjudication relating to an 
alienation in the suit of the presumptive гетегвіопег does not operate 
as a res judice/a against the contingent reversioners, it has been held 
that these have no right to continue an action brought by him. 
Although, no doubt, as their Lordships bave already remarked, 
there is great difference in the character of the two classes of suits, 
the position of the plaintiffs in both instances when closely examined 
will be found, so far ав the point for decision is concerned, to be the 
same. The test of res fudicata applied by the Madras High Court 
seems, therefore, to be irrelevant to the inquiry whether the petitioner 
is entitled to continue the action commenced by his grandfather. 


What has to be considered is whether “ Һе right to sue, ” in 
the words of the statute, “survives,” and if it does, who can 
continue the action to obtain the relief that is sought P 

For the purposes of thla application it must be assumed that 
the facts stated in the petition, which their Lordships note are : 


- 
520 1HE CALCUTTA LAW JOURNAL, Vor. ХХІ] 


P. С. not controverted, are true, and that Venkatanarayana was the nearest 

ТОТЫ: ieversioner when he brought his suit, and that the present petitioner 

ad was at the time only a contingent reversioner, “In (ће cese of 

i Anund Koer у. The Court of Wards (1) this Board gave expres- 
Subbamma! 


AN sion to, the piinciples applicable to suits by reversioners to impugn 
Mr, Ameer Ali е validity of transactions by Hindu females. They sald that :— 


— 


“As a general rule such sults must be brought by the presumptive rever- 
sioner, that is to say by the person who weuld succeed if the widow were to die 
at that moment. А 


But in laying down this broad rule their Lordships pointed out 


in clear terms that under certain circumstances the “ next presumable 
reversioner would be entitled to sue." 


There is nothing to preclude a remote reversioner from joining 
or asking to be joined in the action brought by the presumptive 
reversioner, or even obtaining the conduct of the suit on proof ‘of 
laches on the part of, the plaintiff or collusion between him and the 
widow or ther female whose acts are impugned. It is the common 
injury to the reversionary rights which entitles the reversioners to sue. 
Apart, therefore, from the question whether “the next presumable 
heir" is "the legal representative" of the deceased presumptive 
reversioner, there remains the outstanding fact of identity | of interest 
on the part of the general body of reversioners, near ара. ;remote,, to 
get iid of the transaction which they regard as, destructive of their ' 
rights. Ne Js ae Ò 

Rule 1, Order XXI in'the new Civil Pisedure Code of India: 
(Act V of 1908), which corresponds with section 361 of. Act XIV. 
of 1882, declares that “ the death of a plaintiff or defendant shall not 
cause Ше -suit to abate if the right to sue survives.” Rule 3, clause 
1, provides that— 

“Where one of two or more plaintifis dies and the ight to sus does not 
survive to the surviving plaintlif or plaintiffs alone, or a sole plaintift Or sole 
surviving plaintiff dies and the right to sue survives, the Court, on an application 
made in that behalf, shall cause the legal representative of the deceased plaintiff 
to be made a party and shall proceed with the sult ” 

The words “ legal representative" have for the first time been 
defined in sub-section 11, section 2, of Act V. of 1908, which runs 
thus :— 

“ Legal representative " means a person who in law represents the estate of 
a deceased person, and includes any person who.intermeddles with the estate of 
the deceased and where a party sues or is sued in a representative cháracter the 

person on whom the estate devolves on the death of the party so suing or sued.” 


(1) 1880) L В.В I A. 14. 
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+ Sub-section 11 was embodied in Act V of 1908 with the object 
of putting in statutory language the result of the decisions 
of the Indian tjbunals on the meaning of the words "legal re- 
presentative;" but it is not clearly worded and has already been 
the subject of oriticism by at least one of the Hizh Courts in 
India. The phraseology of sub-section ir, in their Lordships’ 
opinion, із fairly open to the contention that the suit was brought by 
the deceased plaintiff as representing, in his reversionery right, the 
estate of the last male owner, and that on his death s2ch right de- 
volved on the petitioner. They think, however, that hia right to be 
substituted in place of the deceased appellant rests on & broader 
ground, | : 

. Rule, I, Order I, of Act V of 1908, which brings the Indian 
practice into line with the English rule, provides as follows : 

“АП persons may be joined in one-sult as plaintiffs, in whom any right 
to relief in respect of, or arising out of, the same act or transacticn, or series of 
* acts or transactions, is alleged to exist, whether jointly, severally, or in the 

alternative, where, If such persons brought separate sults, any common question 

of law or fact would arise." 
It seems to théir Lordships that ander this Rule tke contingent 
reversioners may be joined as plaintiffs in the presuroptive rever- 
sioner's suit, The right to relief. on the part of the reversioners 
„exists severally in order of succession, and arises out o* one and ‘the 
same transaction impugned аз invalid and not binding against them 
жаз a body ; and the dispute involves ẹ common question of law, viz., 
the, validity or invalidity of the act challenged as incompetently done. 

И the, contingent reversioners may be joined as pla ntiffs in the 

presumptive reversioner’s action, it follows that ou kis death the 

“ next presumable reversioner” is entitled to continue the suit begun 

by him, Their Lordships are of opinion that in this case the right 

to sue survives, and that the petitioner is clearly entitlec to the order 
asked for. The costs of this application will be costs n the appeal. 


ae Petition allowed, 
John Fosselyn—Solicitor for Petitioner. 


Douglas Grawt—Attorney for Respondents. 
J- M. P. 


*. 
Subbammal, 
Mr, Ameer Ali. 
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Present’ Viscount Haldane, Lord Chancellor, Lord Dunedin, Lord 

А Atkinson, Sir George Farwell, and Mr. Ameer Ali. 
_ .BALMUKAND AND OTHERS * 


4 


1 


T. 
THE KING-EMPEROR. 


(Ox APPEAL FROM тнк CHIEF COURT OF THE PUNJAB.) `: 


Practice— Criminal procesdings— Application for special leawe to арі 
Staying execution of senience of death—F urisdiction. 


The tendering of advise to His Majesty asto the exercise of His Preroga- 
tive of pardon is a matter for thé executive Government, and is outside i 
province of the Judicial Committee. 

Their Lordships were, theretore, unable to’make any order on an applica- 
tion to stay'execution of a sentence of death while an appeal to the Board was 
pending , The Executive Government, if notified, would no doubt give due 
weight to the, fact that such an appeal was pending, and consider the circum: 
stances, but the Board would express no opinion as to whether the sen. 
tence ought to be suspended р 


Application {0 postpone sentences of death passed upon ‘the peti- 
tioners pending the hearing of their peuuon for special leave to appeal 
and their appeal to His Majesty in Council. 

"The facts as appearing from the petition were as follows : 


` The four petitioners, Balmukand, Basant Kumar, Amir Chand and 
Avad Bihari, and others were arrested in connection with the death, 


wa 


on the 17th May, 1913, of one Rampadarath, as the result of an ex 


plosion of a bomb with which he came in contact in the Lawrence 
Gardens in Lahore. All the accused persons were charged with a 
number of offences, and an enquiry into the charges was held by Mr. 
Connelly, Magistrate of the First Class: of Delhi, .who tendered a 
pardon to two of the accused, Dinanath and Sultan Chand. Both 
approvers thereupon gave evidence. The petitioners togéther with 
‘certain other accused were charged with conspiring to murder under 
section 302, read with section 120 В of the Indian Penal Code. 
Two of the petitioners, Amir Chand and Avad Bihari, were also 
charged with offences under sections 4, 5, and 6 of the Explosives’ 
Act, 1908, and three of the petitioners, Avad Bihari, Amir Chand’ and 
Balmukand, and another accused , were further charged ” -under 


section 124 A, of the Indian Penal Code. There were in all eléven | 


separate charges against the accused persons. By,an order, dated the 
rath May 1914, the Magistrate committed the petitioners, together 
with seven others, to the Court of the Sessions Judge, Delhi, for trial, 
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At the trial, which took place before Mr. Н. Н. Earrison, Special 
Sessions Judge, Delhi, with tha aid cf thiee assessors, the main 
charge against the accused was under sections 120 B and 302 of :the 
Indian Penal (ode. But the petitioners objected at the trial that the 
charge was bad in law inasmuch as they oould not be charged with 
an offence under sectlon 120 B. of the Indian Penel Code, which 


came in force on the 27th March 1913 under the prcvisions- of Act 


УШ of 1912. “The petitioners and other accused ako objected that 
the trial Judge had no jurisdiction to try some of then, and that the 
trial was bad for misjoinder of charges. On the 6th October 1914 
the Special Sessions Judge convicted the petitioners and two of the 
other accused persons, and sentenced.the petitioner Basant- Kumar 
to transportation for life under section 302 read with section 120 В. 
of the Indian Penal Code and the other three petitioners to death. 


The petitioners -appealed to the Chief Court of the Punjab 
against the said conviction and sentences, and the Crcwn applied’ to 
that Court in revision for enhancement of the sentence passed on the 
petitioner Basant Kumar. The Chief Court delivered judgment about 
the and week of February 1915, dismissing the petitioners’ appeal 
and confirming the sentences of death passed on three of the peti- 
Нопегв, and: enhancing the sentence inflicted upor. the petitioner 
Basant Kumar from transportation for life into sentence of death. 


The petitioners submitted that the only evidence on which they 
had been convicted was that of the approver Dinana:h, who made 
, Several statements about the case, that his evidence wes not corrobo- 
Fated in „material particulars by any irdependent evidence, and that 
“his &alements were inconsistent and untrue and absolutely unworthy 
of credit. The petitioners, Amir Chand and Ва mukand, also 
submitted that there was no evidence upon the record to justify their 
conviction for murder. The petitioners further submitted that the 
trial Judge admitted in'evidence a large mass of irrelevant evidence 
‘which prejudiced their trial, and caused a gross miscarriage of 
justice. 'Fhey therefore submitted that their convicion had been 
contrary to the principles of natural justice. 
^ The petition .also stated that the petitioners’ legal advisers were 
instructed by cable and bad not then received a transcript of the 
evidence and the proceedings, but were compelled :о draw up the 


pétition on such materials as were available to them, and that, they - 


were not in a position to deal fully with the case at tha; stage. 


‘Sir Robert Finlay, К. C. (Dube, with him) for tre Petitioners, 
applied under the circumstances of the case for the hearing of the 


THE CALCUTTA LAW JOURNAL. (Vou. XXI. 


petition to be adjourned for at least a month after'the arrival of the 


. necessary documents, and for stay of execution of the sentence - of 


death while the hearing of the petition was pending: у , ' 
Déane, for the Respondent was not heard. M 
The judgment of their Lordhips was delivered Ьу” 
Viscount Haldane, L, O.—Their Lordships are unable to 


leave to appeal at this stage. 

. With regard to staying execution of the sentence К death, 
their Lordships are unable to interfere. As they have often said, 
this Board isnot & Court of Criminal Appeal. The tendering, of 
advice to His Majesty as to the exercise of His Prerogative of pardon 
isa matter lor the Executive Government, and is outside their 
Lordships’ province. It is, of course, open to the petitoners’ advisers 
to notify the Government af India that an appeal to this Board ie 
pending. The Government of India will no doubt give due "weight to 
the fact, and consider the circumstances. But their Lordships do not 
think it right to express any opinion as to whether the sentence 
ын to be suspended. - 

No order тай. 


Barrow Rogers & Nevisi—Solicitors for the Petitioners. 
The Solicitor, India Oftce—Solicitor for the Respondent, 


Jy М. Р, . €— 
t ——dÀ 


‚ advise His Majesty to make any order on the Span for special У 


E 
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Present: Lord Dunedin, Lord Shaw, Sir George Farwell, Sir John 
Edge and Мт. Amer АП. 


RAJA BAHADUR MOTILAL SHIVLAL 
v. 
THE BOMBAY COTTON MANUFACTURING COMPANY, 
LTD. І Сеч 


(АррклІ, From ТНК HicH Court or JuprcATURE АТ Воиват.). 


Limited Liability Company—Mill Lompany— Authority of secretaries, treasurers 
and agents to purchase liability on behalf of the Company. 

In the absence of express authority, the manager ог the managing director 

Ф a registered company, in the present case one of the ‘two partners in the 

firm of the secretaries, treasurers and agents of a Mill Company, has no: implied 

authority to purchase on behalf of his company the liability of a stranger and still 

less of their own managor or managers partner in a private transaction of 


his own, 
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The  plaintiffs-respondents. sued the defendanf-appellant to 
recover a certain sum of money which, it was alleged, was paid by 
the plaintiff company on the 218 April r9og to the defendant under 
circumstances which entitled the plaintiff compamy to. recover it 
as money had and received. The plaintiffs pleaded taat the defendant 
obtained the payment of the sum from them by a freudulent scheme 
connected by his Munim: Dani and Dwarkadas Dharamsey, one of 
the agents of the company, or that the payment of the sum was 
obtained from the plaintiffs without consideration. 

' The defendant denied the alleged fraud and want of йде: 
ation ; and pleaded that Dwarkadas had represented that the jou was 
required for the use of the plaintiff compiny. 

The issues material for the purpose of this report were -as 
followa :— 

(1) Whether the fraudulent contrivance was devised by J. Dani, 
the Munim of defendant and Dwarkadas Dharamsey to secure to the 
defendant the repayment of 50,000 as alleged in pare 5 of the plaint? 

(2) Whether the payment of Re 50,000 by the plaintiff to 
defendant on 27th April 1909 was caused to be made by Dwarkadas 
Dbharamsey and was procured by J. Dani fraudulently as alleged in 
para. 7 of the plaint ? 


(3) Whether defendant obtained payment of the sid sum of 
$0,000 odd by fraud of his agent and whether he is oe for 
the same, as alleged in para. 9 of the plaint? 

(4) Whether the defendant obtalned payment cf the said sum 


* from the plaintiff company without consideration as alleged in para. 
9 of the plaint ? 


Beaman, J. who tried the case, found on all the issues In the 
affirmative, and. decreed the suit with costs. The Court of appeal 
(Scott, C. J., and Chandavarkar, J.) affirmed this decree. The 
material part of their judgment was as follows :— 


“That thé onus lies upon the defendant appears from the 
following passage in Smith’é Mercantile Law, VoL 1, 11th Edition, 
page 35. ‘The following statement of the law, from . earlier 
editions of this work, has received high judicial sanction. ‘The 
un-explained fact that a partnership security has beea received from 
- one of the partners in discharge of a separate claim against himself, 
‘is a badge of fraud, or of such palpable negligence as amounts 
to fraud, which it is incumbent on the party who so took the security 
to remove, by showing either that the partner from whom he received 
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it acted» under the &uthority of the rest; orat least, that he himself 
had reason to believe so. ‘Latter authorities, however, appear to 
regard the issue that arises ^in circumstances of this nature ‘being 
not one of fraud, -but simply as one of authority; 'The onus, 
however, remains the same. The party alleging the fraud or the 
authority must establish it; and in our opinion this statement of’ the 
law with, regard :to;the partnership dealings is equally applicable to 
circumstances such аа we have here, where transactions are effected 
by the agents of the company and it is sought to bind- the Би 
by their sayings and doings.. - 
“There being, then, no proof that Dani- had good reason to 
believe that Dwarkadas in this matter was acting on behalf-of the 
plaintiff company, the only alternative which remains open to the 
defendant is to show that thare was a valid and binding novation 
effected by Dwarkadas Dharamasey on the 14th April by which the 
liability of Purshotum Jiwandas was transferred, with the oonsent of 
the company to the plaintiffs. There is, however, no evidence that 
Dwarkadas had any authority on behalf of the company to accept 
for them a lability which’ had been taken upon himself by 
Pürshotum; one of the agents. The defendant has been unable to 
show by: reference to the company’s books or ‘to his own that thie 
company got any benefit from the loan of Rs. 50,000 on the 13th 
February. The-transaction, if we hold the representation of Vallabh 
not, to berproved,.was a transaction simply between the defendant 
arid Dwarkadas Dharamsey, and in the absence of.evidenoe of autho- 
rity to effect а novation we could not saddle the liability. for the - 
transaction upon the plaintiff. company,” | >  .. 5 ; 


The defendant, thereupon, appealed to His Majesty in Council * 

Sir ‘Robert Finlay, К. C., Brown and Майа for the ‘Appellant 
submitted that the receipt for the amount was aligned’ by ‘the secre- 
taries, treasurers ahd agents of the plaintiff company, which must ‘be 
held bound thereby. `` 


` (Lord Dunbdin, observed that the appellant had to show afirma- 
tively that the company ‘authorised the agent tó ‘borrow thé’ honey. 
The mere' fact that the agents had aligned the receipt did not prove 
such authority.) 


T was not disputed that the agents had fuil power. do execute | ah 
the or linary course such receipts. . С ; 


= ЖЕ 


' Upjohn) K. С., ‘and. Dunne, for the Respondents, "Were not 
еше upon.. gout upto 7 : 
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The: judgment of their .Lordships was delivered by 


Sir George Farwell—This ів an appeal from: a- judgment 
and decree, dated 20th August 1912, of the High Court of -Bombay 
affirming a judgment and decree of the High Court in its original 
jurisdiction made on 4th March 1912. 


Tii 1909, the date of the transactlohs. in question in this appeal, 
the appellant was a banker and money-lender in Bombay, having as 
his business manager there one Dani. At the same time theres- 
pondent company had as its secretaries, treasurers and agents the 
firm of Jiwandas & Оо... consisting of two partrera, Dwarkadas 
Dharamsey and Purshotam, and Dwarkadas was єіво Agent and 
Managing Director of the Tricundas Mills Оогзрапу and the 
Lakmidas -Mills Company ; both of these 'Compenies were then 
quite'insolvent, while the respondents were perfectly solvent. 
"'Ón'the 13th February 1909 Dwarkadas applied to Dani for а 
loan to himself or either of the two mills of Rs. 50,000 ; Dani refused 
to make the advance to Dwarkadas but agreed іо: паке it to Pur- 
shotam, and accordingly, on a receipt signed by Purshotam for 
Кв. 50,000 bearing interest at 8 рег cent, Dani, on behalf of the 
respondents, paid the sum of Rs. 50,000 to Dwarkadas, who at once 
applied it for his own use and benefit Ly reducing ‘his: own 
indebtedness to the Tricundas Mills. On due date, the 14th "April 
1909, Dani, by his son, applled for payment to Purshotam who 
referred him to Dwarkadas. Dwarkadas was quite unable to 
7 pay, and ‘thereupon Dani, Dwarkadas and Purshotam prepared 
& number of documents and paper entres in tke ‘books of the 
respondent company and the Tricundas Company for the fraudu- 
lent purpose ot transfermng the liability to pay the amount due 
on the receipt from Purshotam and the Tricundas Company to the 
solvent respondent company. A receipt for Ra. 50,666. 10. 8 was 
signed by Purshotam on behalf of the respondents and was given to 
Dani in discharge of the bill then due, and entries were made, in 
their books by Dwarkadas and Purshotam crediting the said sum to 
the appellant as received from him and debiüng Rs. 68,666. 10.8, 
which included this Rs. 50,666. 10. 8. Various other entries were 
made in the books of the Tricundas Mills and in thcse of Dwarkadas 
and of. the respondents, but both Courts below agree in regarding 
them‘as fraudulent and еге is no question left for their Lordships’ 
consideration except that of authority of the respondents’ agents: 
It is sdid that ће liability of Purshotam was duly transferred to ‘the 
résporidenté by ‘Dwarkadas as "their ageat,- Their, Eordships, 
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P. С.; however, are-of opinion that’ Dwarkadas Һай. по such authority : i 
1915. ів not suggested that he had express authority, and the Manager or 
мещ: Managing Director of a Mill Company has по implied | authority to, 


purchase on behalf of his mill the lability of a stranger and still less 
_ of their own Manager or Managers, partner in а private transaction 
Sir George F Farmell "of his own. 

Their Lordships will humbly advise His Majesty that’ this САРРА, 
be dismissed with costs. ' 


Bpmbay, Cot Cotton Co. 


RS: Appeal ditmiseed, 
‘Batteys-& Hart :—Solicitors for the Appellant, | 
T. Г. Wilson & Co.: — Solicitors for the Respondents. 
Jom. P. > ; : ' 





Present: Lord Dunedin, Lord Shaw, Sir George Farwell, Sir John 
Edge amd Mr. Ameer АН. 


PE THE BOMBAY COTTON MANUFACTURING CO., LIMITED 
1915. х ; v. 
hate RAJA BAHADUR MOTILAL SHIVLAL. 


February, 1, 2, k 25. 
— (APPEAL FROM THE Нтвн Court or JupicaTurr AT, Bomsay.) ' 
Oral Evidence— Weight io. be. given to’ opinion of trial Fudge—Duty of. 

Court of appeal —Cross-sxamination to credit—Relevancy—Credibility of 

witness. 

With regard to the consideration of evidence their Lordships of the Judicial 
Committee, without desiring to restrict the discretion of the appellate Courts in 
India, pointed ont that where-the issue is simple and the only question is which 
set of witnesses Is to be belleved the verdict of a Judge trying the case should A 
not be lightly disregarded, On appeal the whole case, Including the facts, are ` 
within the jurisdiction ic the appellate Court; but generally speaking it is 
undesirable to interfere with the finding of fact of the trial Judge who sees and * 
bears the witneeses and has an opportunity of noting their demeanour especially 
in cases where tho issue is simple and depends on the credit which attached to 
one or the other of conflicting witnesses. Nor should his pronouncement with 
respect to their credibility be pat aside on & mere calculation of probabile * 
by the Court of appeal 

Croes-examinatlon to credit is necessarily irrelevant to any issue in an сад, 
its relevancy consists іп being addressed to the credit ог discredit of the witness , 
in the box so as to show that his evidence for or against the relevant issue Is 
untrustworthy ; ; it is most relevant in a case where everything. depends ‘on -the 
Judges belief or disbelief in the witness's story. 

Where the Judge who heard the evidence rejected the story of а witness 
stating that he had seldom seen in the box а more " thoroughly unscrupuloüs, 
untrustworthy, and untruthful man " than the witness, but the Court of appeal 
accepted the witnees's story stating that the cross-examination of the witness 
which convicted him of being a party to a false and fraudulent balance sheet, 
was “ pot а very relevant point", and that the witness was prejudiced fees 
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Я у $ n ОО, 
by being р1йсей`' ir an uncomfortable position and reduced to shufiilog answers” Р.С, 
Held, that the Court:of appealought not to have excused the witness ant ай. 
actually accepted his story on the.ground that he was uncomfortable when “. 
was shown to be a fraudulent falsifier of accounts, , UN Bombay ‘Cai б 
Appeal from a judgment and decree of the High Court of Boss Modal. 


bay in its Appellate Jurisdiction February 5,1912) reversing those 
of the same Court in its Ordinary Original Civil Jurisdiction (July 
24, 1911). 

The plaintiff-respondent instituted the suit on the 6th April, 1910, : 
to recover from the defendants-appellants 2 lacs of rupees 
lent on deposit for а fixed period which expired in September; 
1909, with interest. He claimed to set off a sum of Rs. 93,139-11-10 
the,-sals proceeds of certain cotton in the hands of the plaintiffs. 
The amount claimed was Rs. 1,33,769-11-3 and further interest. 
The defendant company admitted the loan, but counter-clalmed in, 
respect of 2 lacs of rupees repaid to the plaintiff on May 37, 1909. 
for а subsequent loan on deposit of that sum made on the a8th 
December, 1908, The defendants contended that the subsequent 
loan was not a genuine transaction, but that it was a fraud upon the 
defendant company contrived between the plaintiff by his manager 
one Dwarkadas Dharamsey at that time agent for the said company.. 
They also- contended that upon the accounts being properly taken 
there was a balance due to them, together with the value of 135. 
bales of cotton deposited with the plaintiffs, and counter-claimed- in 
respect thereof. 

Beaman, J. who.tried the case, gave judgment in favour of the 
defendant company, and after. the accounts were taken, made a 
decree in Its favour directing the plaintiff to pay to it the sum of 
Rs. 1,17,633 with interest and costs. But the Court of appeal 
(Scott C. J. and Russell, J.) reversed the judgment and decree of 
the Court below, gave judgment in favour of the plaintiff, and made 
a decree directing the defendant company to pay to the plaintiff 
Rs. 1,01,295 with interest and costs of the suit and appeal. The 
defendant company thereupon preferred the present appeal. 

Upjohn, К. C. and Dunne, for the Appellants, on the question: 
of the weight to be attached to the opinion of the tial Judge as 
regards the credibility of a witness, referred to Khoo Su Hop v. 
lim Thean Tong (1); Alice у. Princess Alice (а); and тшшн 


т акма" 


(0 (1919) L. R (1912) A. C. 323 (325). 
(a) (1858) L, R з, Р, C. A 245 (2479 - 
5 


"February, 95. 
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& Co., Ld, v. Wulluce-T ames 3), and submitted that the judgment 
of the Court of first instance should be 1estored. 


Str Robert Finlay К. C., and Brown and Ruikes,.for-the Resa: 
pondent, referred to Ss. 157 & 159 of the Evidence Act, and 
submitted that the Judgment appealed from was right, 


The appellants were not called upon to reply. 
The judgment of their Lordships was delivered by 


Sir George Farwoll.—This is an appeal from a Judgment 
and decree of the High Court of Bombay in its appellate jurisdiction 
reversing a judgment of the High Court in its original jurisdiction. 
The question at issue is one of fact The respondent is a banker 
and money-lender against whom pers^nally no imputation is made; 
his manager was one Dani, Dani was on intimate terms with one 
Dwarkadas, and Dwarkadas was for some years, until his death in 
August 1909, agent and managing director of the appellant company, 
and of two other companies, the Tricumdas and the Lakhmidas; in 
1908 the appellant was a flourishing and solvent company, and the 
two other companies were largely insolvent; and both were heavily 
indebted to the respondent for advances, to the amount of about 54 
lacs, The respondent was pressing Dwarkadas for further and better 
security in respect of these sums, and also of other monies advanced 
by the respondent to Dwarkadas personally ; and Dani and Dwarka- 
das accordingly erranged to shift part of the indebtedness of the 
Tricumdas and Lakhmidas Companies on to the appellant company 
This arrangement was carried cut by entries which can only ba 2 
characterised as a barefaced swindle. Danl procured two cheques, one 
from the Tricumdas Company for Rs. 85, ooo, and one from the 
Lakhmidas Company for cne lac and Rs. 15,000, and sent them 
over by hls son t» the office of the appellant company, to be 
placed to thelr credit, but simultaneously Dwarkadas through hls son 
Devji Damodar telephoned to the cashier of that company not to 
present the cheques, butt» await further instructions ; the two amounts 
were entered in the*appellants’ books to their credit and appear 
as:—“ Rs, 85,000 cheque 1 in number drawn on the Bank of 
Bombay (bearing) No. 953500 S.S. and 1. 15,000 cheque drawn 
on the Bank of Bombay bearing No 7. 94)50 SS. No, a." The 
two cheques were then destroyed by Dani's orders. It is difficult to 
suggest any object for his transaction. of drawing and paying in 
cheques for the purpose of being entered with every circumstance of 


(3) (1903) LR. (19540 А, C. 73 (75 & 839 
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identification and reality, and then of Immediate - des-ruction without - P. C. 
presentation, except fraud. The transaction was merely a paper one 1915. 
for the purpose of shifting the respondent's security from the two 
insolvent to the one solvent compiny. The Judge оѓ first instance 
has heard the evidence, which depends on the credit to be attached Motilal. 
to the two sons of .Dwarkadas on the appellants’ side, and to Sir George Farwell. 
Dani on the respondent's; һе has stated, that he has seldom E 
seen in the box "such serviceable clear-heaced and abso- 
lutely truthful witnesses " as the two sons or a mo-e “ thoroughly 
unscrupulous, untrustworthy, and untruthful mam" than Dani, 
' and he fiads that the transaction was a deliberate fraud on the 
appellants. The appellate Court refused to accept ae conclusive the 
judgment of the lower Court as to the veracity of the witnesses. It is 
doubtless true that on appeal the whole case, including the facts, are 
within the jurisdiction of the appeal Court. But gererally speaking 
it is undesirable to interfere with the findings of fzct of the trial 
Judge who sees and hears the witnesses and has an opportuhity 
of noting their demeanour especially in cases where the issue is 
simple and depends on the credit which attached to one or other of 
conflicting witnesses. Nor should his pronouncement with respect to 
their credibility be put aside on a mere calculation >f probabilities 
by the Court of appeal. In making these observat ons their Lord- 
ships have no desire to restrict the discretion of the sppellate Courts 
in India in the consideration of evidence. They only wish to point 
out that where the issue is simple and straightforward and the only 
{question is which set of witnesses is to be believed the verdict of а 
Judge trying the case should not be lighily disregarded. 


With all 1espect to the appeal tribunal, their Lcrdships cannot 
accept their reading of the facts and inferences. They find no such 
contradictions or impossibilities in the evidence of tte two witnesses 
whom the trial Judg? In this case has believed to justify their prefer- 
ring the opinion of the appellate Court formed on the written record 
to his deliberate conclusions after hearing it in Court. Again, several 
of the conclusions of fact adopted by the appeal Court appeat to 
thelr Lordships to be quite mistaken, e.g., that Dani Fad no reason to 
fear. and did not fear that the respondent would Jose the money 
owing to him by the Tricumdas Company. It would serve no useful 
purpose to comment іп detail on the judgment of the appeal Court, 
but their Lordships feel bound to tak: exception to the Chief 
Justice’s statement that the cross-examination of Dani which convict- 
ed him of being party to a falss and fraudulent balance sheet of 


ww 
Bombay Cotton Co. 
v. n 


11532 THE CALCUTTA LAW JOURNAL. '[Vor. ХХІ. 
= - 


B, C. - the: Tricumdas Company, was “nota very relevant point,” and 
915. -that Dani was prejudiced thereby by being placed “in an-un- 
De -.comfortable position and reduced to shuffling answers." The 

-Bombay coa Co .Observatlon might be of disastrous effect if accepted, Cross-exami- 


+, Motilal. nation to credit is necessarily irrelevant to any issue in the action, its 
- Som rop Farwell. televancy consists in being addressed to the credit or discredit of the 
Жаш witness in the box so as to show that his evidence for or against the 


. Televant issue is untrustworthy ; it ia most relevant in a case like the 
present where everything depends on the Judge's bellef or disbelief in 
the witness's story, and to excuse him and actually accept his story on 
the ground that he was uncomfortable when he was shown to bea. 

. fraudulent falsifier of accounts is to adopt a course which their 
Lordships cannot follow. 

- Their Lordships will humbly advise His Majesty that the 
judgment of the uppeal Court be set aside and that of the High 

, Court. in its original jurisdiction be restored and E the respondent 
‚до pay the costs of this appeal. 

appeal allowed. 
T. Г. Wilson & Co.—Solicitors for the Appellants. 


Lafitys & Har/—Solicitors for the Respondent. 
J. М.Р, 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Y ustice 


Richardson. Xx 
SHAIK GALIM AND ANOTHER 
; T. 
Civir, 
e 7 SADARIJAN BIBI AND ANOTHER." 
1915 -Mortgage money, balance of, suit for—Stit, if maintainable in Small Cause 
Marck, 2%. - Courb—Provincial Small Cause Courts Act (IX of 1887), Sch. П. Cls. (18) 


‚ and (16)—Mortgagor’s remedy. 
A sult by а mortgagor for the recovery of the balance of the mortgage 


, money, being a sult for specific performance of the contract between the parties, 
, does not le. 

Rogers v. Challis (1); Sickel v, Mosemikal (2); Larios v. Gurety (3); 
Scand South African Territories v. Wallington (4) referred to, 

. Reference No 1 of 1915 by Babu Srischandra Banerjee, Munsiff of Iswar- 
кап}, Mymenshingh exercising the powers of a Small Cause Court Judge, dated 
‘the 4th December, 1914. 

(т) (1859) a7 Beav. 175. : Е (2) (1862) 30 Beav. 371. 
"o (3) 1873) L R. 5,Р. C, 353. (4) (898) A C. 309 
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г Such a suit ога suit for the rectification of the Instrument is not cognizable 
by a Court of Small Causes under clauses 15 and 16, Sch. 1: of the Proyincial 
` Small Cause Courts Act. 


It is open to the mortgagor to sue inthe Small Cause Court for dips D 


for tho breach” of contract, provided the damages claimed аге within the pecu- 
тагу jurisdiction of the Court, 
- Reference under Rul ет, Order 46 of ihe Code of Civil Procedure. 
: The plaintifis executed a mortgage by conditional! sale in favour of 
"the defendants i in Chaitra 1319. They alleged that -hough the mort- 
gage was for Ra. 150, the defendants paid them Rs, ro4 as considera- 
tion therefor and not Rs. t so. 'They therefore sued to recover 
Rs. 46 being the sum not paid to them with Rs. 18 as interest and 
Rs. rt as compensation, total Rs. 75 only, in the Court of Small 
Causes. One of the defendants admitted thal the olaintiffs had not 
received the full amount of the consideration but orly,Rs 104. ` 


. The Small Cause Court Judge being of opinion’ that the suit 
was not maintainable in the Small Cause Court, referred --the 
following question for the decision of the High Court: 


“ Whether a mortgagor can sue the mortgagee for the recovery 
of the balance of the mortgage money not. paid to him and if so, 
whether such a suit is cognizable by a Court of Small Causes." 


No one appeared for either party at the High Court. 
‘Fhe Court recorded the following Order : 


This isa reference by the Munsift of Iswarganj in a suit Instl- 
tuted before him as а Small cause Court вий: 


The plainüffs allege that out of Rs 150, the nominal considera- 
tion for a mortgage by conditional sale in favour of the defendants, 
the plaintiffs received only Rs ro4. The suit was brought to 
recover the balance together with interest and Rs r1 as compentaa- 
uon, When the case came on for hearing, one of the defendants 
admitted that the plaintiffs had not received the 7ull amount of the 
consideration but only Rs 109. di 

The questions refered by the Munsifl are :— - 

(1) Whether а mortgagoi can sue for the recorery of the balance 
of the mortgage money not paid to him. 


(з) If во, whether such a suit 1з cognizable by a Court of Small 
Causes. 

- In regard to the first question it is clear that the claim to c widch it 
refers can only be regarded as а claim for the specific performance 
of so much of an agreement to lend money as has not already been 
performed. Authority shows that such a claim is not maintainable, 
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In Rogers v. Challis (1) the defendant agreed to borrow the sum 
of £1000 from the plaindff on certain security. "The defendant 
afterwards obtained better terms from a third person and refused 
to perform his agreement with the plaintiff. The plaintiff asked for 
specific performance "ве жав refused. Тһе master of the Rolls 
(Sir John Romilly) said : 


* [t is certainly new to me that this Court has ever entertained 


“jurisdiction in a case where the only personal obligation created ia 


H 


that one person says, if you will lend me the money I will "repay it 
and give you good security and the terms are settled between them. 
The Court has sald that the reason for compelling a specific perfor- 
mance of a contract is because the remedy at law is inadequate or 
defective. But by what possibility can it be said that the remedy 
here is inadequate or defective ? Itisa simple money demand ; the 
plaintiff says, I have gustalned pecuniary loss by my money remain- 
ing idle, and by my not getting so good an investment for it аз you 
contracted to give me. This isa mere matter of calculation and a 
jury would easily assess the amount of the damage which the plaintiff 
has sustained, Iexpress no opinion whether an action (that is, an 

action for damages) would or would not lie..........” . 

In that case an attempt was made to compel a man to borrow 
money. In Sickel v. Motenthal (з) an attempt conversely to compel 
aman to lend money was equally unsuccessful. The same learned 
Judge said :— 

“Tt would be quite new to me to hear that this Court could 
specifically enforce а contract to lend money, and as to compelling ^ 
a person to borrow money according to his agreement, that was the 
point which I decided in Rogers v. Challis.’ (1). Не went on to 
suggest that the proper remedy ‘was an action for damages. 

These cases were cited and approved by the Privy Council in 
Larios v. Gurety (3) where the agreement which it was sought to 
enforce took the form of a conditional sale. 

Their Lordships sald : 


“ The parties throughout the negotlation which led up to the 
contract were stipulating for advances of money on one side and 
security for those advances on the other: the pleadings state and 
admit an agreement of that nature; and it seems impossible to 
treat the cause of action in this case as anything more than the 


(1) (1859) 27 Beav. 175. . (а) (1862) 30 Beav. 371. 
(3) (1873) 1. R. 5 P. C. 383. 
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breach of a contract to honour the drafts of the respondent to the Civi, 
extent of the amount agreed to be advanced, and placed to his г. 
credit. And цроп а full consideration of the arguments and autho- мо? 
rities, their Lordships are constrained to admit that the Court of Зз оа 
Chancery would not have entertained a sult for the specific perfor-  Sadarijan Bibi 
mance of such an agreement, but would: have left the party aggrie- и 
ved by the breach of it to seek his remedy, where he would find an 

adequate remedy, in a Court of Law." 


The case of the South African Territories v. Wallington (1) in 
the House of Lords is to the same effect. 


Upon the principle so exemplified it is clear that the present suit 
regarded as a suit for specific performance of the contract between 
the partles does not lie Nor would such a suit or a sult for the 
rectification of the .instrument be cognizable by a Court of Small 
Cause (Provincial Small Cause Courts Act, 1887, Schedule II, clauses 
15 and 16.) Both the questions referred must therefore be answered 
in the negative. 

On the other hand, it is open to the plaintiff to sue in the Small 
Cause Court for damages for the breach of contract, provided the 
damages claimed are within the pecunlary jurisdiction of the Court 

If the plaintiff. is prepared to confine himself to a claim for 
damages within the jurisdiction of the Court to award, he may .be 


given an opportunity to make the necessary amendments in his 
„._ plaint and the suit may then be proceeded with. Otherwise the plaint 
should be returned to him. 


A. T. M. 


Reference answrred in the negate. 
(1) (1898) А. C. зоо. 


Before Mr. Justice D. Chatierjee and Mr, Justice Chapman. 


RAJA NARENDRA LAL KHAN Суп. 
v. 7 1915 
SARAT CHANDRA BHATTACHARJI.* айыл тулу; 


Sale “proceeds, distribution of—Arrears of rent falling due between institution Sa 
of suit and date of sale—Suit for arrears barred at the date of sale—A ppli - 
cation by landlord decree-holder, if barred— Bengal Tenancy Act (VIII of 
1885), эе» 169 (г) (c), Sch. III Art a. P 


Civil Ref erence No g of 1914 In Judicial Miscellaneous Case No. 123 of 1914 
made by Baba Mohendra Nath Mukhuti, Munsiff of Ghatal 


January, 15 
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Under section 169 зиЬ- оп (1). cl. (с) of the Bengal Tenancy Act, а 
decree-holder can be pald arrears of rent which have already become time barred 
on the date of sale and on the dato of filing the petition demanding payment 
Articie 2, Sch. Ш of the Act is not applicable to the provistens of clause (c) 
sub-section (1) of the sald section. 

Under sub-section (3) of section 169 of the Bengal Tenancy Act, a tenant 
can dispute the decree-holder's right to receive any sum on account of rent 
under cl(c) sub-section- (1), on the ground of payment or satisfaction In any 
other way. 


Application by the Decree-holdet, 


Application for payment of arrears of rent which fell due between 
the institution of suit and date of sale. 


A reference was made under О. XLVI К. г of the Code of Civil 
Procedure for the decision of the Hon'ble High Couit оп Ше point 
“whether undér section 169 (1) (c) of the Bengal Tenancy Act, the 
decree-holder can be paid arrears of rent which have already become 
time-barred (a) on the date of the sale and (b) on the date of filing 
the petitlon demanding payment, " 


Babu Shibapraranna И for the Decree-holder Peti- 
tioner. 7 


The Court recorded Ше following Order : 


The provisions of clause (c) of section 169 of the Bengal 
Tenancy Act are quite clear. They are “If there remains a 
balance after these sums have been pald, there shall be paid to the 
decree-holder therefrom any rent which may have fallen due to 
him in respect of the tenure or holding between the Institution of 
the suit and the date of the confirmation of the sale." If the amount 
claimed by the landlord is any part of the arrears between the insti- 
tution of the suit and the date of the confirmation of the sale he is 
clearly entitled to it, It is true that the tenant could under sub- 
section 2 dispute the decree-holder’s right to recelve any sum on 
account of rent under clause (с). But that must be upon the ground 
of payment or satisfaction in any,other way, The legislature could 
not have meant to apply the limitation provisions of the Schedule 
III. article 2, to the express provisions of clause (c) of the section, 
because the limitation only provides for suits and notfor appli- 
cations of this kind. 


A. T. M. _ Reference answered in the affirmative. 
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- Before Sir Asutosh Mookerjee, Knight, fudge, and Mr. Fite April 38 
Richardson, zu 
LEDU COACHMAN e 
v. ^ 
s HIRA LAL BOStt 


Contract—Contract Act (LX of 1872) Sec. a-—Im moral-—Opbosed to public policy 
—Infiuencing of appointments to public offices -Contract Act (1X of. +872), 
See 65, applicability of. E: 

A entered into an agreement with B, the Nazh of a District Judge, to pry B, 

Rs 150 if B. got the son of A appointed peon. A paid Rs, тос to B, who failed 


to get the appointment for hls son. A sued В, to recover Rs 100. 
Held, that the sunt was not maintainable 


Contracts which have tor their object the influencing of appointments to 
public offices and the restricting of the discretion vested in publi 
in the selection of persons to be appointed, are thal and void . The 0 
is that an officer, who has the power of apmuntment. shor Ч nae "e be^ 
Appointment possible, and lt 1s contrary to TN роб - that” skh off cer be 
deprived of this discretionary power by x rontract prertdfily' пае om ny 
obligation previously assumed , public policy h tecpids that a public ‘offi “ 
made the subject of contracts, for the contrary view We inevitably end’ 
official corruption. | 4 

Pichadutly v. Narayanappa (1) distinguished risa 

№ Albough where money has been ‘paid under an unlawful agreement, 

but nothing else допе іп the periormance of it, the money may be recovered А 
back, yet this exception will not be allowed if the agreement. ds actually | at ! 
minal or immoral ; when the contract is illegal because contrary to positive law 
or against public policy, an action cannot be 1iaintaiged to enforce It directly 
or to recover the value of services rendered under it or money paid on it 


ee 
ae -- 


Section 65 of the Indian Contract Art applies to agreements which . 
»ubeequently fgung tQ ba vold on account ef some latent eur Jefeet ro 
tances unknown at the date of the agreemhn , n айтеетаеп 1 аге pftor- 
wards made vold by circumstances Which dope пе ‘yt C ha 
void | on the face of them or. void aà initié. E m 


“+ ` 


Application for revision by the Pio: б - 









sult for recovery of money on the basis ol a contrach. 


ч 
The case for the plaintiff was that “there was-4—contract, bewege t, ER 1 
him and the defendant, who was the Nazi: of the Соци of the ау 


Civil Rule No 1161 of 1914, against the decision of Babu Nirod..Ranjan I 
Guha, Small Cause Court Judge, Barisal, dated the asth July, 1914. : 
e (1864) 2 Mad Н, С. Шз 343 







April, 28. 
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District Judge, that if аат provided his son with the post of а 
permanent peon within 2 years, the plaintiff would give the defen- 
dant Rs. 150 and in case of failure by the defendant to gecure the 
appointment, he would rewrn the money paid by the'plaintiff. The 
plaintiff asserted that, in accordance with the terms of the-contract, 
he, from time to time, pald the defendant several sums aggregating 
Rs. 100 and the defendant failed to provide hi gon with the appoint- 
ment. The learned Small Cause Court Judge, without-entering into 
the merits of the case, dismissed the suit as not maintainable on the 
face of the allegations contained in the plaint. 

Moulvi А, K. Faslui Hug for the Petitioner. 

Babus Mahendra Nath Ray, Manmatha Nath Ray and Sures 
Chandra Bose for the Opposite Party. 
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The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside a decree 
of dismissal in a suit for recovery of money on the basis of a contract, 
The defendant is the Nazir of the Court of the District Judge of 
Barisal. The сазе for the plaintiff is that there was a-contract between 


„him and tbe defendant that !f the latter provided his son with the post 


of а permanent peon within two years, the plaintiff would give the 
defendant Rs, 150, апа that if. Ше. defendant failed to secure the 
appointment, he would return the money paid by the plaintiff, The 
plaintiff asserts that, m accordance with the terms of the contract, 


bu 


he has from time to time paid the defendant several sums aggrega 


ting Ка. 100, and that the defendant has failed to provide his son 
with the appointment, though the two years have elapsed. The 
plaintiff consequently sues to recover the money, >The defendant 
denied the truth of the allcgations of the plaintiff, and also pleaded 
that the suit was not maintainable as It was based on an illegal and 
vold contract. The Court below has not investigated the facts, but 
has dismissed the sult as not maintainable on the face of the allege- 
tions contained in the plaint. The questions for determination is, 
whether. the agreement was void as ite object was opposed to public 


policy within the meaning of section 23 of the Indian Contract 
Act, ; 


I 


It is well settled that contracts which "have for their gbject the 
influencing of appointments to. public offices and the restricting of 


^ 


the ‚ discretion vested in public officers in the selection ОЁ persons ` 


to be appointed, are mega! and void. The ине is tbat an 


E 


mn———— Шы 
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officer, who has the power of appointment, should make the best Cv. 
appointment possible, and it is contrary to public policy that such pe | 


Officer be deprived of this discretionary power by a contract previ- 
ously made or am obligation previously assumed; in other words, v. 
public policy forbids thata public office be made the subject of Hira Lal Bose. ' 
contracte, for the contrary view would inevitably tend to official corrup- Moekerjos, 9. е 
Hon. lllustrations of в doctrine will be found in cases of high autho- c i 
гу: Blachfar v. Preston (1); Hariwell v. Hartwell (2); Thomson | 
v. Thomson (3); Card v. Hope (4); Hopkins v. Preskot (5) ; Rv. S 
Charretie (6); Parson v. Thompson (7); Richardson v. Mellis (8) ; Gard-: i | 
нег v. Grant (9), which all] affirm the rule that the sale of а recom- А 
mendation, nomination or Influence іп procuring .3_ public | e is 
illegal and void, The question has frequently come up for judicial 

. consideration in the Courts of the United States, which have empha. 
tically condemned contracts of this nature. Mr.Jusdce. Field, In 
delivering the unanimous opinion of the Supreme Court of the United 
States In Providence Tour Company v. Norris (10) observed as follows: 

£ “ these offices are trusts, held solely for the public good and should be 
conferred from considerations of the ability, integrity, fidelity and 
fitness for the position, of the appointee. No other con- 

- siderations can properly be regarded iy “the appointing power.. — 
Whatever introduces other elements to control this cker, 
must necessarily lower the character of the appointments, 
to the great detriment of the public. Agreements for m- 
pensation for procuring these .appointments tend directly aùd 
^üecessarily to introduce such elements. The law, therefore, from 
this tendency alone adjudges these agreements inconsistent with 
sound morals and public policy 3 Grayv. Hooke (11). Other agree- 
ments of an analogous character might be mentioned, which the 
Courts, for the same or similar reasons, refuse to uphold. It is 
unnecessary to state them particularly, it is sufficient to observe 
generally, that/all agreements for pecuniary considerations to control 
the business operations of the Goyernment or the regular administra- iB 
tion of justice, or the appointments to public offices, or the ordinary 
course of legislation, are void as against public policy, without EN 
reference lo the question twhather improper means are contemplated or . 
used in their execution.) The law looks to the general tendency of 
such agreemenis; and it closes the door о teuiptatlon, by refusing 


(1) (1799) 8 T. R. 89; 4R. К. 598. (я, (1 ) 4 Ves. 810, 
o Edita S RR te we ы) E AT. 
(5) (1847) 4 C. B. 578; 72 7. 1849) 1 ‚447. 
(7) (790) 1H, ВІ. 322; 2 К.В. 777 (8) (1824) 2 Bing. 219; 37 К. К. 504. 
(9) (1885) 13 Shaw and Dunlop 664. (10) (1855) a Wallace 45. 
(11) (1851) 4 N, Y. 449. 
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é 2 them coo ip I the, = of the country.” Equally 
a explicit is the condemnation of such (contracts by Mr. Justice Swayne 
1915. іп Meguire у. Corwen, Н"): “frauds of the class to which Ше one 


Ledu Coachman here disclosed belongs mo in unmixed evil: Whether forbidden — ^ 
by a statute or condemned by public policy, the result is the same. 
No legal tight can spring from such a source. They aie the sappers 
and miners of the public welfare and of fre government as well. 
The latter depends for its vitality upon the virtue and good faith of 
those for whom П exists and of those by whom it is administered , 
corruption is always the forerunner of despotism.” To the same elícct 
are the decisions in Marshall у. В & О. R. Company (3): Coppell 

v. Hall (3) and 7rFis/ v. Child (4). But it is needless to multiply 
authorities on the subject of trafficking in offices, which will be found 
collected in Greenhood on Public Policy, pp. 338-349. Our auen- 
tion, however, has been drawn to the decision in Pichakusly v. M 
Naraygnappa (5) : There the defendant had agreed, in consideration 

of a sum of money received by him, to obtain а more favourable 
assessment upon certain villages in respect of waste and cultivable 

; lands “and іп case-of failure to repay the amount received. In a suit fo 
recover Ше amount pald to the defendant, Scotland, C. J. and Frere, J. 
held ihat the contract wae not vitiated by illegality. The reason 
азге in vippor of this view was that there was nothing to show 
-- an understanding between the parties that the defendant was (0: have 


ES Fo recguiae to € ‘or illegal means of any kind or that he would 
age persia Ice which һе profeseed to possess with any public 


servant. The case was thus trealed as one where the defendant 2A, 
undertook the task of Í preparing and presenting before the revenue 
authorities the. сазе oft the tenants. and made his claim to remunera- 
tion contingent upon his success. The case із consequently 
distinguishable, though we are by no means convinced that the 
-— - -- decision із based on sound principles. {We affirm without hesitation 
the rule that any contract to appoint one to а public office or invol- 
ving the sale of a public office or securing an office for the promisor o! 
recommending him for such office, ів opposed to public policy aud is 
| consequently: void.” It is plain, therefore, that the contract, which 
| s “the foundation of this sult, is based on ап unlawful “consideration. 
18 opposed Ù to public policy and is is void. It follows that, under such 
с circumstances, when the. illegality of the contract has been made to 
appear, the law will not extend its aid to either of the Patties who 
(1) (1879) 101 U S 108. 
(2) (1853) 16 Hownud 314 (3) (1868) 7 Wallace 542. 
(4) (1874) 21 Wallace 441 (5) (1864) з Mad. Н. C. R 243. 


v.. 
Hira La! Bose, 


^ Muokerjee, F. 


— 
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Before Sir. Lawrence Jehki, VK. C. 1. By САЙ Justice Е 

Mr. Justice Woodroffe, Sik Asutosh Mookerjet, Ensight, Judge, 1915 Y 

Mr. Y wustice Holmiwoód and Mr J'astice Di Chatterjee. April 995 15 16 
BIDYA PRASAD SINGH | Жаўы, 


| Sn А 
BHUPNARAIN SINGH axp OTHERS. " 
| 
Hindu Law—Mitakshara family - Morifage-M father — Debt, neither antecedent | 
nor immoral —Suit against sons after father's death —Limitation Act (X of ] 
1908) Arts. 120, 132. | 
The decision of the Full Bench in the case of Lxchiun Dass v. Giridhur 
Chowdhury (1) has not been over-ruled by the Privy Council nor superseded 
by subsequent legislation in section 85 of the Transfer of Property Act, ' 
now replaced by Rule 1 of Order 34 of the Code of Civil Procedure. 
Moheswar v. Kissen. Singh (2) , Biswanathv— Sagdig {F ~and Shea Na 
v. Makshuda (4) over-ruled. 1 
А suit проп a mortgage effected by a father governed by-ne 'Mitakshara У 
Law for а debt which is neither antecedent nor for family purposes and дар MT 2 - 


=——„——— e: 
proved to be immoral, brought after the Jdeath of the father against che sons,” Е 5; 


some of whom were adult and some minors at the time uf the mortgage, so far 

as it claims to affect the shares of the sons]is governed by article 120 and not, | | 

by article 132, Schedule I of the Indian Limitation ÁGE as there^is ni. һа): ze LM 

on immovable property enforceable against the sons. The mortg Igoe m mist CY, 

bring his suit within 6 years fiom the date when the right to sue accrues, | 
Appeals by the Defendants and the Plaintiffs. | 


Suit on two mortgage bonds executed by а fa&her, who was the 1 
Karta of a Hindu family governed by the Малага Law and con- | 
sisting of himself and his sons, adult and minor. In both these ИС 
documents he mortgaged what he called “all my rights " in certain 
mouzahs in which he and his sons jointly owned 2 as. 8p. share, | 
and in respect of which he was registe:ed in the Collectorate as the 
owner of 5 as, 4 p. share (including the half share of his brother). 

* Full Bench References in Appeals from Appellate Decrees Nos. 617 and -- 
769 of 1912, against the decree of Н. Foster Esq, District Judge of Saran, \ 
dated the 21st December, 1911, modifying that of Babu Srihar] Lahir, Subor- 
dinate Judge of Saran, dated the goth May, тогі 

(1) (1880) I. L- R. s Cale, 855; 6 С, L. К. 473. 

(2) (1907) I. L. R. 34 Calc. 184; 5 C. L. J. 441. 

(3) (1912) I L. R. 40 Calc. 342 ; 17 C. W М. 1025 footnote, 

(4) (1913) 17 C. W. N. 1022. Cm icem ges » 
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Civil. The bonds were dated one In September 1901, andone in October 

1915 tgor. The suit was broughton the 1ath August тото, agalnst the 

б^ Noes surviving sons of the decéayed mortgagor. The mortgagee died in 
Bidya Prasad 


ә. November 1905 and the original mortgagor died about 8 years before 
Bhupnaraln Singh. guit j 4 about 1902. 


Two questions were in issue, one of which wasas to whether the 
mortgage bonds should be.construed as purporting to convey the 
whole property or only the share of the deceased mortgagor to the 
mortgagee as ‘security for the mortgage and it was held that the 
whole property was intended to be conveyed. The other was whother 
‘the suit was barred by limitation. Аз there was considerable divei- 
gence of judictal opinion 'on this point, it was referred to the Full 
Bench by D, Chatterjee and Walmsley JJ. by the following 


, ORDER or REFERENCE. 


.D. Chatterjee J. —These two appeals arise out of one suit on 
two morigage bonds executed by afather, who was the kar/a of a 
Hindu family governed by the Afifukashasa Law and consisting of 
himself and his sons, adult and minor. In both these documents 
T he, mortgaged what he called “all my rights" in certain mourahs in 
TOSS “ШОН Be abd bis sone ete owusd d curas E DIE ER End RO 
i respect of which he was registered in the Collectorate as the owner 
«f 5 &nnas 4 ple share (including the half share of his brother). 
The bonds were dated one in September 1901, and one in October 
дот The suits were brought on Ше 12th of August 1910. The , 
mortgagee died in Aughran 1313—-November 1905, and Hardeo DEN 
е Singh, the original mortgagor, died about 8 years before suit 
raccording to the defendants), ie. about 1903. 


The main questions in _the case, 80 far as the appeals are con- 
cerned, are (1 whether the .mortgagor mortgaged the whole share 
belonging to himself and his sons, or only his individual share as a 

- member of the joint family ; (2) whether the claim or any portion of 
the same 1s barred by Imitation. 


. The learned Subordinate Judge held that the mortgage was in 
respect of the Individual share of the mortgagor and the suit was 
barred so far as it affected the shares of the sons. 


The plaintiffs appealei4o the District Judge, who agreed with the. 

PES first Court as to the construction of the bond of September 19o:, 
№ but as to the bond of October 1901, held that the mortgagor intended 
to mortgage the whole share belonging to himself and his sons, 

It is not quite clear whether the defendants pressed their plea of 


UM 


tam а И 
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limitation before him, but he evidently agreed with the fipst Court 
in this point. 


. There are two appeals before us, one by the plaintiff which is 
numbered 769 of r912. This appeal is confined at the hearing to 
a claim to hold the entire 2 annas 8 pie liable under both the bonds: 
the other, which 18 by the defendants and numbered 617 of 1913, 


is on the plea mainly that the claim against the shares of the sons 
was barred. 


As regards the construction of the two bonds, I am unable to 
find any real difference between the terms of the two documents. 
The words “ Hakiat milkial dakli Ehud " (right and property which 
is my own) in the first document have been paraphrased in the 
second into “ Fo ir wak! fuk bela moshar Аа! ahde ог bemodaklat 
digre bikabs-dathal mon moki rahla chala aya hat’ » which up to this 
time has been in my possession without any other person holding 
possession or share therein). Ifthe mortgagor had been mortga- 
ging his own individual share in the family property, he would have 
described the same as his Aissa or share. I think the most reason- 
able constructi on would be to hold that he was mortgaging that of 
which he was in possession as the head of his own family, oonsis-" 
ting of himself and his sons. The other construction would make 
the mortgage null and vold as an alienation of an undivided share 
ina Miüakrhara joint family estate, and it is not reasonable to hold 

. that the mortgagor gave and the mortgagee took what could not 
be given and taken under the law. 


On the second point, that of limitation, it has been contended 
that there is a considerable divergence of judicial opinion on tbe 
matter and there should be a reference to the Full Bench. In the 
case of Swrja Prasad v. Golab Chand (1) Ghose and Haring- 
ton, JJ., held on the authority of the Full Bench case of Lachman 
Dass v. Girdhur Chowdhry (2) that when а Mifekshara father 
executes a mortgage for a debt which is neither antecedent nor 
immoral, the mortgage is not binding on the son, and a suit brought 
against the son after the death of the father more than 6 years after 
the due date, must be dismissed аз barred by limitation. This case 
was dissented from by Brett and Sharfuddin, JJ., in the case of 
Moheswar Dutt Tewari v. Kisses Singh (3) the learned Judges hold- 
Ing that the Full Bench case had been vittually overruled by the 


(1) (1900) I. L К. 27 Cale. 762. — (2)(1880) I. L. R. 5 Cale. 855 
(3) (1907) I. L. R. 34 Cale, 184; 5C. LJ 441. 
7 
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Civic. Privy Council in the canes of Manomi Babuasin v. Modhun Mohus (1) 
1915. and Bhagbut Pershad Singh v. Girja Koer (з). Then In the case 
e of Kishus Pershad Chowdhry v. Tipan Pershad Singh (3) Mookerjee 


E and Holmwood, JJ., dissented from the case of Mo&envar Dust v. 
Bhupnarain Singh. Kishwn Singh (4) and refrained from making a reference to the Full 
D. Chatterjee, y. Bench only because that was а саве in which the suit had been 
IS brought within 6 years from the due date. This divergence of opi- 
nion came under judicial discussion In two recent cases. In the 
case of Bissonath Prosad Makta v. Brinderi Prosad Singh (5) Sir 
Lawrence Jenkins, C.J. and N. R. Chatterjea J., held that the law 
as laid down by the Full Bench in the case of Zuchmun Dass (6) had 
` been practically altered by the provisions of section 85 of the Transfer 
of Property Act, and the later provisions of the Civil Procedure Code 
which were substituted for the same. In the subsequent case of Shea 
Narain Roy v. Makshuda Das Mitra (7) Cpxe and N. К. Chatter- 
jea JJ. followed the above case. In the first of the latter two cases, 
however, the suit was brought in the lifetime of the mortgaging father, 
and in the second also some of the mortgagors were parties. These 
.Cases are, therefore, distinguishable from the present case in which 
the suit was brought more than 6 years after the death of the father 
and more than 6 years after the accrual of the cause of action. The 
debts are not antecedent debts: they are not proved to have been 
taken for the purpose of the family or spent for the benefit of the 
same, nor are they proved to be immoral. The father could not, 
therefore, make a valid mortgage of the interests of his sons. Thig 
can be fairly deduced from Madan 7hatur v. Кал/оо Lal(8) and 
Sura; Bunsi Koer v. Sheo Persad Singh (9). Then followed the Full 
. i . Bench case in which the previous decisions of the Privy Council 
were discussed. Then came the cases of Guaga Prosad v. Ajudhia 
Pershad (10); Khalilul Rahman v. Gobind (11) and Swrja Prasad v. 
-Golab Chand (12), and these latter two cases were after the Privy 
Council cases relied on in Moheswar Duits case (4) as having over- 
ruled the Full Bench. With great respect for the learned Judges, I do 
not see how the particular phase of the law laid down by the Full 


(1) (1885) 1. L, В, 13 Cale a1, (2) (1888) I. L. R, 15 Cale, 717. 
(3) (1907) I L, R. 34 Calc, 735; 5 C. L, J. 569. ` 

7 (4) (1907Y 1. L. R. 34 Calc, 184; 5 С, L. J. 441. 
(5) (1912) 17 C. W. N, 1025 Foot note. 


~ "(6) (1880) I. L. В. 5 Calc. 855 (7) (1913) 17 С. W. N. тоя, 
` *(8)(1874) L. R1 - А. gar. (9) (1879) 1.1. R. 5 Calc. 148 (171). 
(10) (1881) I. L. R. 8 Calc, 131. (11) (1892) I- І. R 20 Cale 328- 


(12) (1900) I, L, R, 27 Calc. уба, 
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Bench was overruled by the cases of Manomi Badwarin (1) and 
Bhagbut Pershad (2). The only other way in which the Full Bench 
is said to have been superseded is the passing of the Transfer of Pro- 
perty Act subsequent to it: with great respect for the learned Judges 
who hold the latter opinion, I cannot persuade myself to believe that 


the Legislature intended to alter any provision of Hindu Law by - 


section 85 of the Transfer of Property Act, or the section of the Civil 
Procedure Code which now stands in its place. These are mere 
matters of procedure and could not have been intended to take away 
any vested rights. In any case the Full Bench made an effort to 
save Ше Mif/akshara doctrine of equal rights of the father and the 


son from utter annihilation and was accepted as good law by a- 
number of very learned Judges for a number of years; it is: the last . 


hope of the Mifakshara son and keeps up the last vestige of 
Vijnaneswar's cherished doctrine of equal rights, and 1 do not feel 
myself justified in holding that it has been taken away by implica- 
tion, either by the Privy Council or by the Legislature, until there is 
an express and authoritative decision to that effect. 

In view of the conflict of judicial opinion above referred to, I 
would refer the following questions to the Full Bench :— 

І. Whether the decision of the Full Bench in the ‘case of Zuch- 
mun Dass v. GirdÀur (3) has been overruled by the Privy Council ‘or 
superseded by subsequent legislation ? 


3 Whether а suit upon a mortgage effected by a father pM 
>py the Afi/akshara Law for a debt which is neither antecedent nor 


for family purposes.and not proved to be immoral, brought after the 


death of the father against the sons, some of whom were adult and 


some minors at the time of the mortgage, is governed by the тз years’ 
rule of limitation under article 132 of the schedule to the Limitation 


Act во far as it claims to affect the shares of the sons ? 


Walmsley J.—I agree that there is such divergence of 
opinion expressed in the cases quoted that a reference is necessary. 


Овркв : 


Both the cases will be referred to the Full Bench. 


Babu Provas Chandra Miller (with him Badu Susil - Madhab 
Mullick) for the appellant in Appeal No. 617: The question 
of limitation depends upon the question: Is the mortgagee entitled 


(2) (0889 1. L R. 1g Cale at, (а) (1888) 1. L. R. 15 Cale. 719. 
Е (3) (1880) I. L, К. 5 Calc. 855. 
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Ся. to a mortgage decree against the defendantsP If not,is he entitled 
1915 to any other relief? If so, to what relief, as against the defendants ? 
_ The nature of the relief will decide the question of limitation. 
ваза? Prasad 


The first Court's finding, which was not disturbed by the lower 
Bhupnarain Singh. appellate Court, was, that there was no evidence that the mortgageé 
- made any bona fide enquiry for the purpose of ascertaining the 
necessity for the loan. Hence the act of the mortgagor is not bind- 
ing on the surviving members of the family, But as every son of a 
Hindu, governed by tbe Mitakshara School of Hindu Law, Is bound 
to pay his father's debts unless incurred for illegal or immoral 
purposes, the mortgagee cannot claim to have a mortgage decree 
passed against the sons. The mortgagee is entitled to get a money 
decree against them for the amount of the debt, limited, however, 
by the ancestral property in their hands, provided his claim is not 
barred by limitation. This was the view taken in the Full Bench 
case of Lachman Dass v. Girdhur (1). If this Full Bench case lays 
down the subsisting law on the point, it is clear that the period of 
limitation in such cases as the present, is six and not twelve years 
from the due date of the bond: see Indian Limitation Act, Sch. I, 
Arts. 116 and 132. This Full Bench case was followed in Gusga 
Prosad v. Ajudhia Pershad (4); Khalilul Rahman v. Gobind (3); 
Surja Prosad v. Golab Chand (4) which was followed in Bhagawat v. 
Suba Гаі (5), which is very similar to the present case. It was 
held in the case last mentioned that the rule of six years’ limitation 
would apply to a suit by the mortgagee against the sons of a deceased — 
mortgagor under circumstances similar to those of the present case. < 
But in Moáensar Duti v. Kishen Singh ,6), it has been held that the 
decision of the Full Bench in ZucAmun v. Girdhur (1) has practically 
been over-ruled by two Privy Council cases, Vanom: Babwmasin v. 
Modhun Mohun (7) and Bhagbu! Pershad v. Girja Koer (8) and 
the period of limitation 18 12 years. It was pointed out in that case 
- that the Privy Couucil decisions laid down that, unless the father's 
debts were tainted by immorality or illegality, the sons were bound by 
alienations made to pay such debts, whether voluntarily or involunta- 
rily, and that there was no distinction between the cases of debts, 
which were antecedent and which were not. It is submitted 
that the Privy Council decisions do not necessarily lead 
to the proposition that the mortgagee is entitled to get a 
mortgage decree against the sons, so that the period of limitation 


a) е, I. L. К, 5 Calc. 855 (2) (1881) I. L. R. 8 Calc 131, 

x ру e Ko Caen) T TCR ades 
(3 figs TRUE (6) (1907) 5 C. L] M I L. R. 34 Calc. 184. 
(7) L. R. 13 Calc. a1, (8) (1888) I. L. R. 15 Calc. 717. 
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in their case also is 12 years, There is a latercase, Kiskun 
Pershad у. Tipan Pershad (1) in my favour, which followed the. case 
of Luchmun у. Girdhur (2). : 

What is the true meaning of the term ‘antecedent debt’ ? It 
means a debt antecedent to the transaction by which the alienation 
is effected and not merely a debt antecedent to the sult in which the 
lability of the sons is questioned. That is the view adopted in 
Kishun Pershad v. Tipan Pershai (1), and also in the Allahabad 
High Court in Chamdradeo Singh. v. Mata Prasad (3). The last 
case also supports my contention that no mortgage decree can be 
passed against the son in a suit like this. 

The view taken in Seo Narain v. Makshuda (4) that such a 
sult is really a suit to enforce payment of a debt, charged on land, 
and therefore governed by 12 years’ period of limitation, is opposed 
to the current of authorities already cited, and cannot Бе: supported 
еШ 

Mr. В. Chakravarti (with Ыш Дари OUsiakali Мооіегии, 
M una Nath Rav and Akshay Kumar Banerjee) for the Re- 
spondent : If an unsecured creditor has advanced money to a: father, 
he can proceed against the father, and, In execution of a decree 
against him, can admittedly attach and sell property belonging to 
the joint family, consisting о: a father and sons. How can the 
position of a secured creditor be really worse than that of-an un- 
secured creditor ? , Why should he not be able to proceed against the 


father alone, if alive, or against bis sons, if he be dead, and recover his | 


am dues by enforcing a real valid mortgage decree against his sons alsó ? 


The decision іп Гасёжия Dass v. Girdhur (2) ів rather ambi- 
guous. The decree was not a mortgage decree, nor was it merely a 
personal money decree, even as against the sons. The debt was 
ordered to be raised out of the entire ancestral estate. It is as if 
such a mortgage creates an inchoate charge over the whole ancestral 


property. I submit that the Judges were wrong in thinking that the 


charge in such a case was inchoate or that it spread over the whole 
property. The cases relied on in the order of réference in that 
case, do not support the proposition laid down there. Inthe case of 
Muddin Thukoor v. Kantoo Lell (5), Sir Barnes Peacock quoted the 
opinion of Knight Bruce І. J. expressed’ in Hunoomanpersaud 
Panday v. Mussumat Babooes Munraj Koomweree (6) to the effect 

(1) (1907) 5 C. L. J, 569; I. L, R. 34 Calc. 735. 

(а) (1880) I L. R. 5 Cale 855, : T 

(3) (1909) ILL. R 31 All. 176 (4) (1913) 17. C. W.N. 1022. 

45) (1874314 B. L. К. 187; L. Ria L А. gar, (6) (1856) 6 M. I. A, 393: 
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that even ancestral estate may in some cases be charged by the father 
for Ais own debis, In Zusoomaspersasd's case (1), it has also been 
said that the obligation of the sons depends, not on the nature of 
the property affected, but on the nature of thé debt. This shows that 
the llability extends to the property, even in the hands ofthe sons. 

Lord Hobhouse in the cate ot Nasomi Babwarm v. Modhun 
Mohws (1) says, “The sons cannot set up their rights against 
their father’s alienation for an antecedent debt or against the credi- 
tors remedies for their debts, if not tainted with immorality.” In 
Bhagbut Perthad v. Giria Koer (3), it has been decided that if a 
mortgagee proceeds against the mortgagor alone, without making 
other members of the family parties to that suit, and after getting a 
decree, sells the mortgaged joint property in execution, then the sale 
is valid, unless the other members can show that the debt was not 
binding on them." Is that not enough to show that the case of 
Luchmas Dass v. Girdhur (4) has been over-ruled ? 

Then comes the case of Lala Sura Prosad v. Golab Chand (5). 
That also was a case of mortgage, and the Judges thought the sons 
should have been made parties to the suit, because they might then 
show that the debt was tainted; but for that, a mortgage decree 
binding on the sons should have been passed in the suit. 

The case of Moheswar Dult v. Kimen Singh (5), is in my 
favour in so far as it points out that there is no logical distinction 
between debts which are antecedent and debts which are not so. If 
& single day intervenes between the loan and the security given for 


it, the security becomes a security for an antecedent debt and so, —4 


binding even on the sons, Such an absurd distinction should not be 
made. And this follows from the Privy Council cases. 


The case of Xishun Persad v. Tipan Pirskad (7) ls against me. 
But even there the Judges thought that the law as laid down by the 


Full Bench, was illogical, though binding. The Bombay and 
Madras cases holding the contrary view were not before the Court 
in that case. The case of Sheo Narain v. Makshuda (8) ш also 
in my favour. S 

The case of Zuchmun Dass v. Girdhur (4) cannot be regarded 
as good law. А -father may mortgage joint property and then im- 
mediately afterwards sell it to somebody else. According to 
Luckhmun Гат: case (4), the mortgage would not bind any part of 

ЧОТА. АГ 

(5) (1901) I, L.R, 38C 
ЖОНЕ 1. аи 184; $C LJ. 441. 


4 
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the property at all. So the vendee would get a good title as against 
the mortgagee. Nor would the sons be able to question the transfer 
if it has been made to pay off the debt. A more astounding pro- 
position was fever laid down. There is no ground for distinguish- 
ing between a sale and grant, and a mortgage. If one is binding, 
the other also should be. The Mitakshara nowhere draws any such 
distinction. 

My next point is, that time Coes not run against the sons until it 
is found that the father is unable to pay off his debt, or, in the case 
of a mortgage, until it is found that the father's share is insufficient to 
meet the creditor’s claim, The form of the decree in the case of 
Kishen Pershad з. Tipan Pershad (1) supports me. This sult is 
not barred, inasmuch as it is only а short time ago—much leas than 
6 years—that we got a decree against the father’s share and found 
that it was insufficient to meet our demand. 

If it is the liability of th» son to pay, when does the liability 
arise? The primary liability is that of the father and the son's 
liability comes ir only when the debt remains unliquidated. The 
primary remedy is against the father, and until and unless that is 
exhausted, the son cannot be caled upon to pay: Kishen Pershad v. 
Tipan Pershad (1). 

The Full Bench case really creates a charge, enforceable as a 
charge under Art. 132 of the Limitation Act. 


Babus Umakali Mookerjes, Mahendra Nath Ray and Akshay 
Kumar Banerjee for the Appellants in Appeal No. 769. i 

Babus Provas Chandra Минг and Susil Madhab Mul ick for 
the Respondent in Appeal No. 769. 

C. А.У, 

'The following considered judgment of the Full Bench was read 
by А 

Mookerjee J.—The questions referred for decision toa Full 
Bench have been framed in these terms: 


() Whether the decision of the Full Bench in the case of 
Luthmun Dass v. Girdáur Chowdhry (3) has been  over-roled 
by the Privy Council or superseded by subsequent legislation. 


(з) Whether a suit upon & mortgage effected by a father govern- 
ed by the Mitakshara Law for a debt which is neither antecedent nor 


(1) (1907) 5 C. L- J. 569 ; L L, R. 34 Cale, 735, 
(2) (1880) I. L, R, 5 Calc, 855. 
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for family purposes and not proved {о be immoral, brought after 
the death of the father against the sons, some of whom were adult 
and some minors at the time of the mortgage, is governed by the 
twelve years’ rule of limitation under article 132 of'the schedule 
to the Limitation Act so far as it claims to affect the shares of 
the sons. 

We have been invited by the plaintiffs respondents to answer the 
first branch ofthe first question in th e affirmative; they rely upon 
the decisions of the Judicial Committee in Nanomi Babnasin v. 
Modhun Mokon (1) and Bhagóu/ Pershad v. Girja Koer (2) in support 
of their contention, The Rules of the Court (Chapter V, section 6) 
ordain that every decision of a Full Bench shall be treated as bind- 
ing on all Division Courts and Judges sitting singly, upon any 
point of law or usage having the force of law, determined by the 
Full Bench, unless itis subsequently reversed by & Bench specially 
constituted consisting of such number of Judges as in each case 
shall have been fixed by the High Court or unless a contrary Rule 
be laid down by the Judicial Committee of the’Privy Council. The 
decision in Zuchmun Dass v. Girdhur (3) has not yet been reversed 
by a Special Bench. A Speclal Bench was constituted in the case 
of Balaram v. Mangia Dass (4) to consider the question; but the 
reference was disposed of on а preliminary ground. The only 
quesdon, then, is, whether a contrary rule has been laid down by 
the Judicial Committee. The two cases mentioned do not expresaly 
lay down any contrary rule; they do not even mention the Full 
Bench decision which was not cited In argument before the Judicial 
Committee. It is said, however, that if the principles recognised 
in the two decisions of the Judicial Committee are logically develop- 
ed, a result is reached which is contrary to the decision of 
the Full Bench. But it із important to observe that the 
decision of the Full Bench in Lachmun Dass v. Girdkur (3) 
was based upon an interpretation of the earlier decisions of 
the Judicial Committee in Giridhari Lal v. Камоо Lol (5) 
and Suraj Bansi v. Sheo Prosad (6). The two later decisions of 
the Judicial Committee in /vasomi v. Modhun Mohwn (1) and Bhaga- 
bà! v. Girja (2), во far as the question now before us is concerned, 

(1) (1885) I. L. К. 13 Cale. 21; L. R. 131. A.r. 

(2) (1888) 1. L. В. 15 Calc 717 ; L. R. 15 I, А. 99. 

(3) (1880) I, L. К, 5 Calc. 855; 6. C. L. R, .73. 


(4) (1907) I. L. К. 34 Calc. 045; 6 C. L. J. 237. 
(5) (1874) І. R. 31. А gar, 14 B. L, К, 187. 
(6) (1879) L. R. 6 I. A. 88; I, L, В. 5 Calc, 148. 
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do not extend, though they possibly elucidate, the rule enunciated 
in the earlier Privy Council decisions interpreted by the Full 
Bench, The decisions by the Judictal Committee on the subject 
have ina large measure affected the strict doctrines of the Mitak- 
shara Law, and the question now before us is essentially, to quote 
the language of Sir James Colvile in Lakshman v. Ram Chandra (1), 
“not so much whether an admttted principle of Hindu Law shall be 
carried out to its apparently logical consequences, as what are the 
limits of an exceptional doctrine established by modern jurisprud- 
ence,” It is plain that the Full Bench decision is still binding on this 
Court, ав no contrary rule has yet been laid down by the Judicial 
Committee of the Privy Council. 


We have next been invited by the plaintiffs respondents to 
answer the second branch of the first question in the affirmative, 
on the ground that the Full Bench decision was superseded by 
section 85 of the Transfer of Property Act (now replaced by Rule 1 
of Order 34 of the Civil Procedure Code of 1908), In support of this 
contention, rellance has been placed upon the cases of Biswanash 
v. Jagdip (2) and Аво Narain у. Mohshoda Das (3); the former 
of which cages was based со Lala Saraj 4 rosad v. Golab Chand (4). 
But where in accordance with the ruling of the Full Bench in Zych- 
wun Dass v. Girdhur (5), the mortgage {snot operative as such 
against the sons, no question can arise as to the effect of section 85 
of the Tiansfer of Property Act. The suit may have been framed 
as one to enfoice the mortgage against the sons ; but, if as laid down by 
the Full Bench, the mcitgage as such is not enforceable against them, 
it is plain that section 85 cannot touch the question. Consequently 
the decision of the Full Bench has pot been superseded by subse- 
quent legislation. 

The first question, in each of its two branches, must be answered 
in the negative. 

As regards the second question, it follows that article 132 of the 
schedule to the Indian Limitation Act has no application, as there 
is no charge on immovable property enforceable against the sons, 
Consequently, article 120 governs the case. The plaintiffs are 
thus entitled to sue within six years from the date when the right to 
sue accrues. Three aliernatives bave been suggested for ihis date : 


(1) (1880) Le R.7 1A 181, (195), L L. К. 5 Bom, 48. 

(а) (1912) 1.1. R, до Cale, 342; 17 С W. N. 1025 foot note, 

(3) (1913) 17 C, W, N, 1022 (4) (1901) I, L, R 28 Calc, 517, 
(5) (1880) I. L В, 5 Calc. 855. 
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frst, the date when the debt incurred by the father matures, secondly, 
the date when the creditor, after exhausting his remedies against the 
father, finds that the debt or a portion-thereof is still unsatisfied, and 
thirdly, the date of the death of the father. -The first of these dates 
was accepted as the starting point in Swraj Prosad-v. Golab, 
chand (1); but the question does not require decision in 
the present case, as more than six years have elapsed from each 
of the three possible points of time mentioned. While, therefore, we 
hold that article 120 applies to cases of the description mentioned 
‘in the second question, we do not decide when the right to sue 
accrues for the purposes of that article. The second question is 
answered in the negative and the rule of limitation applicable is 
held to be that embodied in article 120. 


The result of thts view is that Appeal 617 of 1913 will be allowed 
with costs both bere and before the Division Bench; the suit will 
stand dismissed as against the appellants, in respect of the bond of 
the 27th October, 1901, to which alone the appeal- relates. The 
other Appeal 769 of 1912 will stand dismissed with costs, here and 


` before the Division Bench. Each party will pay his own costs in 


both the Courts below. А self-contained decree giving effect to 
these directions will be drawn up in this Court in supersession of 
the decree of the Court below. 


А. Т, х, 
Appeal No. 617 allowed. 


Appeal No. 769 dismissed. 
(3) (1900) 1, L. В. 27 Cale. 762, _ 
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NALINI SUNDARI СОРТА AND ANOTHER | 1911. 
T. vine d 


BEJOY KUMAR ROY CHOWDHURY.* 
Probate, resocation of—Oimistion to ære а special notice, effect of— Probate 
proceedings—~ Acqui-scence— Waiwer-—Ratification. 

Omission to serve a notice із mot by itself a sufficient. ground for revocation 
of probate, The applicant for revocation of probate may be barred by acquie- 
scence and delay tor a long time oc by subsequent ratification of the disposition 
of the will from putting the erecutor to the proof of the will in solemn form 
or from contesting its genuinenes.. 


Kunj Lal v. Kailash (1) followad. 
Appeal by the objectors. 
Application for revocation of probate of a will 
The material facts and arguments appea: from the judgment. 
Babus Dwarka Nath Chakrabarti, Hem Chandra Miri and 
Sarat Kamar Miira for the Appellants ' 


Babu Surendra Chandra Sen for the Respondent. 
The judgment of the Court was delivered by 


Chitty J.—This appeal arises out of an application made by Tune, 2. 
one Bejoy Kumar Roy Chowdhury for revocation of probate of the 
will of one Kasinath Gupi. Kashi Nath Gupta made his will in 
August 1883 and died on the same day. Не left a widow named 
Nalini Sundari Gupta, the appellant, opposite party in this case, a 
daughter, Sarat Sasi by another wife Niroda Bundad Gupta, and 
his mother Bama Sundari. Buma Sundari applied for probare of, 
her son’s will but died before the order on her application waa 
made, An order in this mstter was passed on the 318t March 1884, 
‘The next proceedings were the two applications one by Prosonne 
Chandra Sen, the father of Nalini Sundari, and the other by П 
Umesh Chandra Mojumda-, Ше brother of Niroda Sundari, for 
letters of administration wit the will annexed. Both these appli- 
caüons were refused on the 3nd Apiil 1884. The matter was then 

T Appeal from Original Decree No. 288 of 1909, against the decislon of 
B. V. Nicholls, Esq., District Judge of Rungpur, dated the 6th April, 1909, 

(1) (19 0) 14 C. W. N. 1068. 
1 
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brought up to this Court, but the appeal was dismissed on the ground 
that no letiers of administration oould be granted the estate 
then being in custody of the: Court of Wards, In 1889 the present 
petitioner Bejoy Kumar Roy Chowdhury was born. Fle ia the son 
of Sarat Sasi and so grandson of Kashi Nath. On the 24th April 
1893, probate of the will of Kashinath was granted to Nalini 
Sundari as executrix. There had been another application by 
Sarat Sasi, who was then a minor, through her husband for 
letters of administration with the will annexed which was disposed 
of on the same day, that application being dismissed. It appears that 
probate was granted to Nalini Sundari in consequence of a oompro- 
mise which was arrived at between her and Basanta Kumar the 
husband of Sarat Sasi. Jt was agreed between them that the objection 
to the probate should be withdiawn, and the will was proved in 
common form by the examination of one witness. The petitioner 
attained his majority on the 25th July 1997. Previous to this his mother 
Sarat Sasi had died on the 18th June 1906. He filed the present 
petition for revocation of the probate on the ground that he bad not 
been cited in the probate proceedings of 1893. The petitioner is 
the reversioner to the estate of Kashi Nath Gupta and he would, 
therefore, be entitled apart from any will to succeed to that 
estate, after the decease of Nalini Sundari, the testator's widow. 


The learned District Judge has granted the application and 
disposed of the objections of Nalini Sundari Gupta in a somewhat 
perfunctory manner. Не holds that, because the petitioner was not 
cited, the probate must, therefore, be revoked and he has noi gone 
into any other questions though Nalini Sundari, the opposite party, 
had: put in a petition raising a number of issues. We think that 
the learned Judge was in error and that he ought to have considered 
the other questions arising before he could revoke the probate on the 
ground that the petitioner was not cited. We may refer to the case 
of Kunja Lal Chowdhury v. Kailash Chandra Chowdhury (т). 
In that case it was held that though an infant has a right in such 
cases to apply after he comes of age for revocation of probate obtain- 


‚ ed by consent, yet he may be barred by acquiescence and the delay 


for a long time or by subsequent ratification of the disposition of the 
will from putting the executor to the proof of the will in solemn 
form or from contesting its genuineness, In the present case it is 
alleged that the petitioner did, as a matter of fact, accept the two anna 
share which was bequeathed by the will to Sarat Sasi and her heirs, 
that he had been in enjoyment of that share and he cannot now dis- 
pute the probate or the genuineness of the will. This, and 


(1) (1910) 14 C. W. М. 1066. , 
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other circumstances must be inquired into by the District Judge 
before he ‘can pass an order in favour of the petitioner. The Judge 
must inquire whether the petitioner is debarred in any way from 
applying to have the proceedings re-opened. If, after taking such evi- 
dence as may be offered on that point, he still decides in favour of the 
petitioner we think that he ought to give the opposite party an oppor- 
tunity of proving the will in solemn form in the presence of the 
petitioner. There seems to be no reason why this should not be 
done without instituting fresh proceedings in the matter of probate. 


We accordingly allow this appeal, set aside the order of the 
District Judge and remand the case to him for deena manon Е the 
various points after taking fresh evidence. 


The costs of this appeal will abide the result of the ее 
before the District Judge. .We fix the hearing fee in thia appeal at 
five gold monum. 

A. T. M, 


Appeal allowed and case remanded. 


Before Sir Asutosh Mookeryee, Knight, Fudge, and Му. Fustice 
Chapman. 


SHYAMA CHARAN BAISYA 
` v. 
PRAFULLA SUNDARI GUPTA.* 


Probate, revocation of—Probate and Administration Act (V of 1881), secs. 
$0, 69— Reversioner, if cam coms amd be keard in probate procesdings— 
Applicant's duty in applying for probais—Disiricé Fudge, when can issue 
special citation Statement as to relations of the deceased, misleading the 
Court, affect of-——Grant of probate, defective—Person, when bound by pro- 
ceedings to which he was no party—Burden of proof—Knowledge of pro- 
oredings~~Acgulescence—Quiesconce— Waiver, 

Although a reversioner under the Hindu Law has no present alienable 
interest in the property left by the deceased, he is substantlally interested in 
the protection or devolution of the estate, and as such is entitled to appear and 
be heard in a probate proceeding. 

Ramona Soondury v. Hurro Lal (1); Khettramoni v. $Ауата Churn (а) | 
Hebin Behari v. Manoda (3) ; and Brindaban v, Surermar (4) referred to, 

* Appeal from Original Decree No. 369 of 1912, against the decision of 
Babu Annada Kuwar Sen, Subordinate Judge of Mymensingh, dated the 1% 
July, 1912. 

(1) (1883) 1. L. К. 8 Calc. 570 ; то C. L. R, 409. 

(2) (1894) I, L, R at Calc. 539. (3) (1902) 6 C. W. N. gia. 

(4) (1909) 10 C. L. J. 263, 
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If the applicant for probate chooses to make a statement as to the relations of 
the deceased, the Information he gives to the Court must be correct and not 
misleading 

When a’ will is propounded which alters the devolution of property, the 
District Judge should, in the exercise of the discretion vested In him by section 
69 of the Probate and Administration Act as to the mode of issuing citations, 
direct special citation to persons whose rights are immediately affected by the 
will. 

Nistariny v. Brahmomoyi (1) referred to, 


Where a statement as to tho relations of the deceased was made, and mislod 
thereby the Court did not direct the issue of special citation on the person who 
was entilled to intervene, the proceeding to obtain the grant was defective in 
substance, within the meaning of the first clause of the explanation to section 50 
of the Probate and Administration Act. 


The rule that a person is bound by proceedings to which he is no party and 
of which ho has received no notice from Court, depends on his full knowledge 
of the proceedings and his capacity to make himself а party. х 

Where, in answer to an application for revocation by a person on whom 
citation should have been Issued, it is pleaded that he did not Intervene though 
aware of the proceedings, the burden of proof that he had full knowledge, is Оп 
the person who alleges ft; it is not necessary for the party, who applies for 
revocation, to prove not only that no special citation was served on him but 
also that he had no knowledge of the proceedings 


Prem Chand v. Surendra (9) referred to, 


If a person is to be deprived of his right to have the will proved in his 
presence, on the-ground of acquiescence or waiver, he must be proved to have 
possessed fuH knowledge of the facts; for there can be no acquiescence without 
full knowledge hoth of the right infringed and of the acts which constitute the 
iufringemont. 

Marker v. Marker (3) referred to 


There is a distinction between a case where the acquiesconce alleged occurs 
while the act acquiesced in, is in progress, and another, where the acquie- 
sconce takes place after the act has boen completed. In the former case, the 
acquiescence is quiesoncc ander such circumstances аъ that assent may be 
reasonably inferred from it. In tha latter case, when the act i» completed 
without any knowledge or without any assent on the part of the parson whose 
right is infringed the matter must be determined on very differant legal con- 
siderations, A right of action has then vested in him, and mere delay to take 
legal proceedings to redress the Injury, cannot, by itself, constitute a bar to 
such proceedings, unless the delay on his part, after he has acquired full knoow- 
ledge, has affected or altered the position of his opponent. ; 

Duke of Leeds v, Amherst (4) referred to. 


(1) (1890) I.L. R 18 Сак. 45 (47). (3) (1904) 9 C. №. М. 190. 
(3) (1851) 9 Hare 1. (4) (1846) а Phillips 117 ; 78 R ^R, 47, 
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A person cannot be barred of his remedy on tne ground of waiver, unless 
at the'time of the alleged waiver he is shown to have been fully cognizant of 
hig right and of the facts of thé case. 


Darnley v. L. С. and D. Ry. Company (1) referred to. 
Appeal by the Petitioner. 
Application for revocation of probate of an alleged will. 


a 


The material facts and arguments appear from the judgment. 
Babu Sarankajiban Ray for the Appellant. 


Babus Tarakisore Chowdhuri and Birendra Kumar De for the 
Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This appeal ıs directed against an order 
of dismissal of an application for revocation of probate of an 
alleged will of one Raj Chandra Baisya. The testator died on the 
asth April, 1899 and 1s said to have made a testamentary disposition 
of his properties on the 18th April, 1899. He left a widow Ananda- 
mayi, and his nearest male relation alive at the time of his death 
was the appellant Shyama Charan Baisya, who would consequently be 
entitled to succeed as reversionary heir on her death. The will autho- 
rised the widow to take a son in adoption and constituted her abso- 
lute owner ofthe estate, if she did not exercise her power of 
adoption. There were also two legacies, one in favour of Giris 
Chandra Bhattacharyya, the spiritual guide of Ше. testator, the 
other in favour of Karunamayi, the daughter of the appellant and the 
wife of the brother of Anandamayi. No application for probate 
was made till the 4th August, 1903, more than three years after the 
death of the testator. In this application, Anandamayi stated that, 
besides herself, the deceased had left no other near relation, kin- 
dred or heir surviving him. А general citation was issued under 
section 69 of the Probate and Administration Aor, 1881, on the 7th 
August, 1902, and is said to have been put up on the north wall of 
the house of the deceased on the 14th August and on the gate of 
the Court house on the 18th August, Special citation was also 
issued onthe 13th August, 1902, оп the two legatees. The spiri- 
tual preceptor, it is said, declined to give a receipt for the notice, 
and it was accordingly affixed on the wall of his house on the 25th 
August, 1902. The other legatee was not found in the house of her 
husband, who declined to receive the notice, which was accordingly 


(1) (1869) L. R. a H. L, 43 (бо). 
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affixed on the wall of hls house on the roth August, 190: 
The return of service states that the lady had gone to the house of 
her father; there is, in fact, some evidence to show that she was 
not on good terms with her husband and had been discarded by 
him ; the statement in the return that she had gone to the house of 
her father may, accordingly, be accepted as a true version. On the 
5th September, 1902, one Biswanath Baisya filed a caveat, but he does 
not appear to have persisted in his opposition, The result was 
that the will was formally proved and probate granted on the 33nd 
September, 1902. The probate was not, however, actually issued 
till the 38th May, 1903. The widow continued in occupation of the 
estate till her death, which took place on the and December, 19to. 
She appears to have alienated portions of the estate for alleged 
necessity on the r4th October, 1903, 4th December, 1905 and 9th 
October, 1907. According to the petitioner, .he attempted to take 
possession of the estate after the death of the widow, but was 
opposed by the transferees who set up title by purchase from her 
as executrix. On the 18th May, 1911, he consequently applied for 
revocation of probate on the ground that the will was a forgery and 
that the probate had been obtained without notice to him. The 
application was opposed by the representatives of the spiritual 
preceptor and by the transferees from the widow; the other legatee 
died in 1906. The Subordinate Judge had dismissed the applica- 
Поп on the ground that the petitioner was barred by the doctrine of 
acquiesence. The substantial question in controversy in the present 
appeal is, whether this view is well-founded. 


It has not been disputed that the petitioner was the nearest 
male relation of the testator at the time of his death and was entitled 
to succeed as reversionary heir on the demise of the widow. The 
testator and the petitioner were the sons of two sisters, and were, 
from the point of view of Hindu Law, near relations. The petitioner 
was thus clearly a person entitled to intervene in the probate proceed- 
ings. It was ruled by this Court in the cases of Катона Soondury 
v. Hurro Lali (1); Khetiramoni v. Shyama Churn (2); Bepin Behari 
v. Masoda (3); and Brindaban v. Sureswar (4), that although а 
reversloner under the Hindu Law has no present alienable interest in 
the property left by the deceased, he is substantially interested in 
the protection o1 devolution of the estate, and as such is entitled to 
appear and be heard in a probate proceeding. This position has 

(1) (1882) I. L. R 8 Cale, 570 , 10 C. L, К. 409. 
(a) (1894) 1-1, R ar Calc. 539. (3) (1902) б C. W. N. g12, 
(4) (1909) то C. L. J. 263 ' 
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not been seriously controverted on behalf of the respondent; but 
It has been argued that as section 62 unlike section 64, does not 


specifically require that the names and residences of the family or. 


other relatives of the deceased should be stated in the application, 
omission to furnish such information does not affect the validity 
of the proceedings. This need not be disputed ; but two points are 
perfectly plain, namely, firs/, that if the applicant for probate chooses 
to make a statement as to the relations of the deceased, the information 
he gives to the Court must be correct and not misleading, and, 
secondly, that, as observed in the case of /Visariny v, Brahmomoyi (1), 
when a willis propounded which alters the devolution of property, 
the District Judge should, in the exercise of the discretion vested in 
him by section 69 of the Probate Act as to the mode of issuing 
citations, direct special citations to persons whose rights are imme- 
diately affected by the will, In the case before us, the petition 
contained the untrue statement that, besides the widow, the deceased 
had left no other near relation, kindred or helr surviving him. 
With what motive this statement was made, it is needless to speculate ; 
it is immaterial whether the untrue statement was intentional and 
fraudulent or was the result of an accidental mistake. The fact 
remains that the statement was made, and that misled 
thereby the Court did not direct the issue of special citation on the 
petitioner, as it would undoubtedly have done if apprised of his 
existence. Consequently, the proceeding to obtain the grant was 
defective in substance, within the meaning of the first clause of the 
‘explanation to section со of the Probate and Administration Act; 
reference may, in this connection, be made to illustration (b) 
appended to that secllon: Js she goods of Gunga Bissen (2). The 
respondents were, consequently, driven to invoke the aid of the 
doctrine that mere omission to serve a special citation is not by itself 
a sufficient ground for revocation, if it is shown that the person on 
whom the citation should have been served is otherwise aware of the 
proceedings. Before this principle is applied to the circumstances 
of this case it is necessary to examine its scope and precise import. 
The leading decision on the subjectis the judgment of Sir John 
Nicholl in Newell v. Weeks (3), where he observed as follows: “the 
process of citing parties із a convenient one for all suitors, because 
when that is done, you need not prove actual privity—the law 
presumes actual privity after the legal process—the Лу pendens is 


(1) (1890) 1. L. К. 18 Calc. 45 (47). (2) (1898) a C.W. N. 607. 
(а) (1814) 2 Phillimore 224. 
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sufficient notice that persons should appear and protect their own 
interests—but if you can prove actual privity, the legal process, in 
point of solid justice and sound reason, is superfluous ; though ex 
abundanti cautela, it may still be convenient to resort to it 'and have it 
upon record." To the same effect is a long sertes of decisions, amongst 
which may be mentioned, Hoffman v. Norris (1); Richardson v. Claney 
(2); Bell v. Armstrong (3); Braham v. Burchell (4); Blake ~v. 
Knight (5); Merryweather v. Turner (6); Ratcliffe v. Barnes (7); 
Duffy v. Brady (8); Wyloherly v. Andrews (9); Goddard v 
Smith (10): Inre Topping (11); Foung v. Holloway (12); Mohan 
v. Broughian (13); Williams v. Evans (14). The reason for the 
rule has been thus summarised by Sir John Nicholl in the case first 
mentioned: "spectators to the whole and piivy to the whole; if 
they had been dissatisfied, they might have intervened at any moment 
of the proceedings. This right of intervention, coupled with thelr 
privity to the proceedings, is decisive to show that they can have 
sustained no prejudice by not having been before cited and not 
having before given a formal appearance." То the same effect is 
the observation of Sir Cresswell Cresswell in Aazcliffe v. Barnes (7); 
“Where a party has had /a/I жойсе and has had the opportunity 
of availing himself of the contest, he will be bound by the decision." 
Similarly, Lord Penzance said in Wy/cherley у. Andrews (9) ; “ifa 
person knowing what was passing, was content to stand by and see 
his battle fought by somebody else in the same interest; he should. 
be bound by the result and not be allowed to reopen the case.” 
The rule that a person is bound by proceedings to which he is no ` 
party and of which he has received no notice from Court, thus 
depends on his full knowledge of the proceedings and his capacity 
to make himself а party. ‘Consequently cases may be found in the. 
reports which show that а next of kin or an executor who has 
acquiesced in a grant of probate without full knowledge 
of ‘the proceedings may obtain a revocation of the grant: 
Williams v. Evans (14); Young v. Holloway (12); Peters v. 


(1) (1805) 2 Phil. 230 (2) (1802) з PhiL 228. 

(3) (1822) 1 Add. 372. (4) (1826) з Addam. 243. 

(5) (1843) 3 Curt. 547. (6) (1844) 3 Curt. 80a 

(7) (1862) 2 Sw. & Тг 486. (8) (1841) Milward. 582. 

(9) (1871) L. R. a P. & D.327. (10) (1873) L. R. 3 P. & D. 7. 
(11) (1853) 2 Rob. 620. ` (1a) (1895) P. 87. 


(13) (1899) P. 211. (14) (1911) Р. 175. 
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Tilly (1) ; Ritchie v. Malcolm (з). These principles have been adopted 
япа applied in Indian Courts in a long line of authorities, amongst 
which may be mentioned, Komo? Lochun v. Nil мил (3) ; Nislariny v. 
Brahmomoyi (4); Brinda v. Radhica (5); In re Puamber (6); In 
the goods of Bhuggobutty (7) ; Rebels v. Rebells (8); Elohesbi v. 
Hari Prosad (9); Kunja Lal v. Kailash Chandra (10), Naiini v~. 
Bepoy (11); Dwijendra у. Golok (12). It is further well-settled that 
where in answer to an application for revocation by а person on 
whom citation should have been issued, it is pleaded that he did not 
intervene though aware of the proceedings, the burden of proof tha 
he had full knowledge is on the person who alleges it ; 1t is not neces- 
sary for the party who applles for revocation to prove not only that 
no special citation was served on him but also that he had no know- 
ledge of the proceedings: Prem Chand Das v. Surendra Nath 
Sula (13). It is thus clear, from what has already been said, that 
if a person is to be deprived of his right-to have the will proved in 
his presence, on the ground of acquiescence or waiver, he must be 
proved to have possessed full knowledge of the facts; for it is 
elementary that there can be no acquiescence without full knowledge 
both of the right infringed znd of the acts which constitute the 
infringement ; in the werds of Turner, V.C.,ia Marker v. Marker (14^, 
parties cannot be said to acquiesce in the claims of others unless 
they are fully cognizant of tkeir right to dispute them. (Вее also 
Beauchamp v. Winu (15); De Bussche v, Alt (16); Willmott v. Barbar 
(17). There is further, as Lord Cottenham pointed out in Duke of 
Leeds v. Amherst (18), a distinction between a case where the acqul .s- 
cence alleged occurs while the act acquiesced in Is In progress and 
another where the acquiescence takes place after the act has been 
completed. In the former case, the acquiescence is quiescence 
under such circumstances as that assent may be reason- 
ably inferred from it, In the latter case, when the act is com- 
pleted without any knowledge or without any assent on the part of 


41) (1886) 11 P. D. 145, (a) (1902) 2 T. R. 403. 
(3) (1878) I. L. R. 4 Calc, 360, (4) 41860) I. L. R. 18 Calc. 45. 
(5) (1865) I. L. R, 11 Cale, 492 (6) (1881) I. L R. 5 Bom, 638. 
(7) (1900) I. L. R. 27 Calc. 927. (8) (1897) 2 C. W. N. тоо, 
(9) (1903) L L. R. go Calc. 528 ; 7 С. W, N. 450. А : 
"(10) (1910) 14 C. W, N. 1068 (11) (1911) a1 C, L, J. 555. 
(12) (1914) 21 C. L. J. 287 
(13) (1904) 9 C. W. N, 190. (14) (1851) 9 Hare 1. 
(15) (1873) L. R. 6 H. L. заз. (16) (1878) 8 Ch. D. 986. 
(17) (1880) 15 Ch. D. 96. (18) (1846) а Phillips 117 ; 78 К. К. 47. 
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Civie the person whose right is infringed, the matter must be determined 
1915. obviously оп very different legal considerations, А right of action 
ме has then vested іп him, and mere delay to take legal proceed- 


ae cate ings to redress the injury, cannot, by itself, consfitute a bar 
Prafulla Sundari. to such proceedings, unless the delay on his part after he has 
Mookerjee, F. acquired full knowledge, has affected or altered the position of his 
mE opponent. Similarly а person cannot be barred of hjs remedy 
on the ground of waiver, ualess at the time of the alleged walver be 
is shown to have been fully cognizant of his right and of the facta of 
the case; for, as Lord Cranworth sald in Daraley v. Г. C. & 
D. Ry. Company (1), a waiver must be an Intentional act with 
knowledge. We shall now proceed to test the сазе before.us In the 

light of these principles. : 


The testator died on the 25th April, 1899; the widow remained 
in occupation of the estate of her husband ostensibly in her character 
as widow ; thete is no evidence to show that the will was produced 
or set up at any time during the three years and & half which elapsed 

` before the application for probate was made on the 4th August, 
1903. There was consequently nothing to put the ieversioner on 
his guard or to rouse hls suspicion. When, again, the application 
for probate was made, the general citation as also the special citation 
on the daughter of the appellant were served in a manner not cal- 
culated to bring the proceedings to the actual notice of the parties. 
A caveat was no doubt filed by a distant agnate of the deceased, but 
for some unexplained теавоп he did not persist in his opposition. 
The consequence was that the order was made as in a non-conten- 
tious proceeding on the 2and September, 1902. There is no evl- 
dence to show that during the few weeks that the application re- 
mained pending, the appellant was in any way apprised thereof. The 
burden of proof, as we have said, is upon the respondents to 
establish that he had [ull and definite knowledge of the proceedings 
taken in Court; this burden they have not discharged. The evidence 
is directed to show that the proceedings were known to men in the 
village or to other members of the community. This is clearly 
insufficient, for we cannot hold that the appellant is barred by 
acquiescence or waiver, unless it is proved that he had full know- 
ledge of the facts, such as would enable him to appear and inter- 
vene. It is significant that it was not even put in cross-examina- 
tion to the appellant that he had become aware of the proceedings 
before they terminated. "There is also nothing to show that he was 


(1) (1869) L. R. a H. L. 43 (бо), 
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apprised of the order after it had been made; on the other hand, 
he pledges his oath that he came to know of the will and probate 
for the fitat¢ime when after the death of the widow he attempted to 
take possession of the estate. The inference follows that the res- 
pondents have failed to show that though no special citation was 
issued to the appellant, he is not entitled to have the will proved in 
his presence, as he had such knowledge of the proceedings as 
would have enabled him to intervene therein or to have the probate 
revoked earlier. The case thus falls within the general rule and 
not within the exception. 


The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside and the probate revoked. The 
appellant is entitled to costs both here and in the Court below. We 
assess the hearing fee in this Court at five gold mohurs. We direct 
that the record be returned to the Court of the District Judge, so 
that the probate case may be restored and the objectors allowed an 
opportunity to prove the will in the presence of the appellant; as 
the executrix and the legatees are dead, the conduct of the proceed- 
ings in support of the will may now be glven to such of the re- 
presentatives of the legatees and the purchasers from the executrix 
ав may desire to carry them on. 5 


А, T, M, Appeal allowed. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Richardson. 


AKHIL CHANDRA SHAHA AND OTHERS* 
s. 
INDIA GENERAL NAVIGATION AND RAILWAY Co, 


Damages, suit for—Common carrier, liability of —Coniract— Burden of proof— 
Evidence of loss on beth sides —Negligence—Question of law, 


A common carrier in this country 1ь liable as an insurer, that is, he us res- 
ponsible for the safety of tho goods entrusted to him in all events except. when 


* Appeal from Appellate Decree No. 2679 of 1913, against the decree of 
A, J. Chotzner Esq, District Judge of Backergunj, dated the igth July, 1912, 
reversing that of Babu C. К. Chatterjee, Munsiff rst Court at Barisal, dated the 
aand December, 1911. 
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loss or injury arises from act of God or King’s enemies. But his liability for 

loss or injury In respect of the goods carried may be varled by contract. . 
Moothora v. The India General Steam Navigation Co. (ү), Irrawaddy 

Flotilla Conipany v. Bugwandas (3) and British and Foreign Marine Insurance 


"Co. v, India General Navigation and Railway Co, (3) referred to. 


The burden of proof of absence of negligence is upon the common carrier, 
on the theory that the loss or damage to the goods is prima facie proof of 
negligence, 

Ckouimiull Doogur v. The Rivers Steam Navigation Company (4); Sesham 
Patter v, Moss (5) and India General Steam Navigation Company v. Bhagwan 
(6) referred to, 

Where evidence has been- given on both sides of the circumstances under 
which the loss took place, and the Court has arrived at a finding upon the 
whole of such evidence, the question of burden of proof ceases to have any 
practieal importance, 

Central Cachar Tea Company v. Rivers Steam Navigation Company (7) 
referred to. 

, Ifthe contention is that there Is no evidence of negligence, the question ls 
one of law for the Judge to decide; on the other hand, the question, whether 
the evidence is sufficlent to justify the Inference of negligence, is one of fact, 

Metropolitan Railway Co, v. Jackson (8) referred to. 


Appeal by the Plaintiffs. 
Suit for damages. 


The plaintiffs made over to the defendants, who were common 
carriers, sixty bags of sugar for carriage from Calcutta to Jhalakutti. 
The fifth clause of the conditions printed on the back of the forwarding 
note was in these terms: “ The Oompany will not be Hable for the loss 
or damage to any ptoperty delivered to be carried, caused by the 
act of God, stress of weather, difficulties and casualties of navigation, 
or any accident of the rivers or navigation, or any other loss or 
damage of whatever nature or kind soever, unless such loss or 
damage shall have arisen from the negligence or criminal act of 
their servants or agents.” 


D 


The goods were received in the ordinary course of business and 
were placed on a flotilla for conveyance to the place of destination. 


(т) (1883) I. L. К. to Calc, 166, 13 C. L. R 42. 

(2) (1891) I. L. R. 18 Calc. 620; L В. 18 I. А. tat. 
.. (3) (1910) I. L. К, 38 Calc. 28; 15 C. W. N, 2256. 

(4) (1897) I. L. К. a4 Calc. 786; 1 C. W. М. aor. 

(5) (1893) I. L. R, 17 Mad. 445. 

(б) (1913) L L. R. до Cale, 716; t7 C. L. J. 639. 

(7) (1897) I, L, R, 24 Calc. 787 foot-note (791). 

(8) (1877) 3 app. Саз, 193 (200); 47 L. J, C, P. 303. 
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The fiat which carried the goods struck a snag-; the vessel thus 
sprang a leak and the sugar in the bags was spoiled by the water. 

The .plaintiffs claimed as damages the price of the sugar. The 
defendants pleaded non-liability by virtue of the condition printed 
on the back of the forwarding note. The Munsiff decreed the sult 
buton appealthe suit was dismlssed. The lower appellate Court 
found that there was no negligence on the part of the carriers, 


Babus Fogendra Chandra Ghose and Sutis Chandra Ghose foi 
the Appellants. 


Babus Mahendra Nath Ray and Mohini Mohan Challerjee for 
the Respondents. 


The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the plaintiffs in 
a sult for damages. On the 7th April, rgro, the plaintiffs made 
over to the defendants, who are common carriers, sixty bags of sugar 
for carriage from Calcutta to Jhalakutti. The goods were received 
in the ordinary course of business and were placed on a flotilla 
for conveyance to the place of destination. On the isth April, 
between 3-30 and 3 in the morning, the flat which carried the goods 
struck a snag; the vessel thus sprang a leak and the sugar in the 
bags was spoiled by the water. The plaintiffs accordingly claim as 
damages the price of the sugar. The defendants plead non-llabillty 
by virtue of the conditions printed on the back of the forwarding 
note. The Munsiff decreed the suit but on appeal the District 
Judge has dismissed it. On behalf of the plaintiffs, the decision of 
the District Judge has been ascribed as erroneous In law, and 
reference has been made to the provisions of the Indian Carriers Act, 
1865, and to judicial decisions thereon. 


Two principles applicable to cases of thla description must now 
be accepted as firmly settled. The first principle is that a common 
carrier in this country 1s liable as an іпвигег, that is, he is responsi- 
ble for the safety of the goods entrusted to him in all events except 
when loss or injury arises from act of God or King’s enemies. But 
his liability for loss or injury in respect of the goods carried may be 
varied by contract, This is clear from the decision of a Full Bench 
of this Court in Moo/hora Kant Shaw v. The India General Steam 
Navigation Co. (1) аз also from the decision of the Judicial Committee 
in The Irrawaddy Flotilla Company у. Bugwatdas (2), and a recent 


(1) (1883) I L, R. то Cale. 166; 13 C. L, R, 342. 
(2) (1891) 1.1, R 18 Calc fao; L R 181 A. tar. 
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decision of this Court in Zri/ish and Foreign Marine Insurance Co. 
v. India. General. Navigation and Railway Co. (1). The second 
principle Is that the burden of proof of absence of negligence is upon 
the common carrier, on the theory that the loss or damage to the 
goods is prima facie proof of negligence. On this point it is suffi- 
clent to refer to the cases of Choutmull Doogur v. The Rives Steam 
Navigation Company (2) affirmed on appeal to the Judicial Com- 
mittee in Zhe Rivers Steam Navigation Company v. Choutmull 
Doogar (3); Sesham Patlur v. Moss (4) and India General Steam 
Navigation Company v. Bhagwan Chandra Pal (5). 


, Now the fifth clause of the conditions printed on the back of the 
forwarding note in the present case is in these terms: “The Com- 
pany wil not be liable for the loss or damage to any property 
delivered to be carried, caused hy the act of God, stress of weather, 
difficulties and casualties of navigation, or any accident of the rivers 
or navigation, or any other loss or damage of whatever nature or kind 
soever, unless such loss or damage shall have arisen from the 
negligence or criminal act of their servants or agents.” The burden 
of proof is upon the defendants carriers to establish that the 
loss did not arlse from negligence on their part. This point of view 
was apparently not fully appreciated by the District Judge when he 
stated that in his opinion there was not sufficient evidence from 
which he could reasonably infer such negligence on the’ part of 
the servants of the defendants as would entitle the plaintiffs to 
damages. No question of burden of proof, however, really arises 
in this case, for, as was pointed out in the case of белга! Cachar 
Tea Company v. Rivers Steam Navigation Company (6), where 
evidence has been given, on both sides, of the circumstances 
under which the loss took place, and the Court hag 
arrived at a finding upon the whole of such evidence, the 
question of burden of proof ceases to have any practical importance. 
Consequently, the ultimate point for consideration in the present 
case is, whether the defendants have established absence of 
negligence on thetr part. This question requires consideration 
from two points of view, vis., in the first place, was the Injury to the 
flat due to negligence of the servants of the carrlers ; and secondly, 

(1) (1910) I. L, К. 38 Calc. 28; 15 C. W. N, 226. 

(a) (1897) I. L. R. 24 Calc, 786; 1 C. W. N. 201. 

(3) (1898) I. L К, 26 Calc. 398; 3 C. №, N, 145. 

(4) (1893) I. L. К. 17 Май, 445. 

(5) (1913) | L R. до Calc, 716; 17 C. L, J. 6391, 17 C. W. №. 635, 
(6) (1896) I. L. R. 24 Cale, 787, foot-note (791). 
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after the collision had taken place, was there any negligence on 
their part in their attempt to save the goods. As regards the first 
. branch of this question, the District Judge has found that there was 
no evidence*to show that the snag was visible at the timc of the night 
the flotílla passed, and he has drawn the inference that the accident 
was not altributable to careless navigation. Аз 1едагаз the second 
branch, he has found that аз soon as the collision had taken place, 
the serangs went into the port hole and found the water waist deep 
there. They at once got to work with the pumps and reduced the 
accumulation of water. This was clearly their first duty, and by 
the time this was done, а good deal of damage would necessarily 
have been caused to the sugar. Reference, however, has been 
made to the circumstance that the bags of sugar had been placed 
alongside some bags of soda and-that the water which had passed 


through the soda did greate damage to the sugar than might other- 


wise have happened. But we are unable to hold that this was an 
act of negligence on the part of the carriers ; they were under no 
obligation to keep the bags of different articles in distinct. compart- 
ments in anticipation of a possible accident. The conclusion follows 
that the finding of the District Judge that there was no negli- 
gence on the part of the carriers does not involve any error of law. 


It has been finally argued that the question whether there was or 
was not negligence on the part of the carriers under given circum- 
stances, is always a question of law which can be determined by 
this Court in second appesl. We are unable to accept this con- 
tention ав well founded on pr.nciple. The rule applicable to cases 
of this description was enunciated by Lord Cairns in the case of 
Metropolilan Railway Coy. v. Fuckson (1) in these terms: 
"]t is impossible to lay down any rule excppt that which at the 
outset I referred to, namely that from any given state of facts the 
Judge must say whether negligence cas legitimately be inferred and 
the jury whether it ewg&/ to be inferred." In other words, if the 
contention is that there is no evidence of negligence, the question 
is one of law for the Judge to decide; on the other hand, the 
question, whether the evidence ls sufficient to justify the inference 
of negligence is one of fact. The present case is clearly of the 
latter description. 

The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costa. i | 

A. T. X. Appeal dismissed. 

(1) (1877) 3 App. Cas. 193 (200); 47 L. J. C. P. 303. 
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Before Sir Asntosk Mookerjee, Knight, fudge, and Mr. Justice 


Civit. - Beachcroft. 
‚ 193 UMES CHANDRA BANERJEE - 
wed . 
April, 28. 0. 
— DINABANDHU MAHANTI AND OTHIRS," 


S'oint mortgague—Payment to one, if good payment, 
A payment made by a mortgagor to one of two joint mortgagses is not a 
good payment as against the other mortgagee. 
Husainara v. Rahimansessa (1) followed, 
Barber v. Ramana (2) and Annapurnamma т. Akkayya (3) dissented from. 
Appeal by the Plaintiff. 


Suit to enforce a mortgage bond. 
The material facts and arguments appear from the judgment. 
Babu Haradhone Chalfrgte for the Appellant. 

` Babu Sures Chandra Chuckerbutty for the Respondent. 


The judgment of the Court was delivered by 
April, a8, Mookerjee J.—This is an appeal by the plaintiff in a suit to 

enforce a mortgage granted to him and Dinanath Acharjl on the 
16th July, 1897. The suit was commenced on the agth July, 1909 
and was defended by_the purchasers, of the equity of redemption who 
contended that the moitgage-debt had been satisfied by payments 
made on behalf of the mortgagor to the co-mortgagee of the plaintiff 
on the 27th July 1899. The question, therefore, arose, whether 
the payment made by the mortgagor to one of the joint mortgagees 
was a good payment as against the other mortgagee. The Courts 
Below have answered this question in the affirmative on the authority 
óf the decision in Barber v. Ramana (2); Bhup Singh v. Zain-ul 
Адан (4); and Kari v. Jati (3). On behalf of the plaintiff, this 
decision has been challenged and reliance has heen placed upon 
the cases of Harihar Pershad v. Bholi Pershad (бу; Hasatnara v. 
Rahimannesa (1); Peary Lal Daw у. Aladhoji Fiban (7); Sitaram 
v. Shridhar (8); Tamman Singh v. Lachmin (9); and Brij Lal 

* Appeal from Appellate' Decree No. 3909 of 1910, against the decree of Babu 
Khettra Lal Sinha, Subordinate Judge of Cuttack, dated the 17th August, 1910, 
affirming that of Babu Upendra Chandra Mukherjee, Munsiff of Cuttack, dated 
the 24th November, 1909. - 

(1) (1910) 13 C, L. J. 3: I. Le R. 38 Calc. 342. 

(а) (1897) I. L R a» Mad. 461. Е 

(3) (1912) 24 M. L. J. 333; 1. L. К. 56 Mad. м4. 

(4) (1886, 1. L. R. о АП, 205. (s) (19c9! 1 I. С, 219. 

(6) (1907) 6 C. t. ] 383. (7) (1912) 17 C. L. J. 372. 

(8) (1903) 1.1. R. 27 Bom. 292, (g) (1904) I. L. R. 26 All. 318. 


) 
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Stagh v. Bhawani Singh (0). In ош opinion, the alleged 
payment was not a good payment as against the plaintiff. 
The principle of law applicable to cases of this description was 
fully explained in the case of Ausainara v. Rahamannesa 
Begum (2) and we вее no reason to takea different view. We 
observe that although the contrary opinion expressed in Barber 
v. Ramana (3), was recently adopted by the majority of she Judges 
who decided the case of Annapurnamma v. Akkayya (4), there was 
a weighty dissent by White, C. J, which appears to us to enunciate 
the correct rule on the subject. We are fortified in the view we 
take also by the terms of the mortgage instrument before us, which 
states explicitly that the mortgagors would repay the loan to the 
two mortgagees and obtain a return of the mortgage instrument. 
They were thus under an obligation to tender the money to both 
the mortgagees. This they did not do. Consequently, the plaintiff 
is not bound by the alleged payment to his co-mortgagee. 

The result is that this appeal is allowed, the decree of the Court 
below set aside and the suit decreed for half the sum claimed. The 
plaintiff will have his costs throughout: the litigation on the amount 
decreed. The usual mortgage decree will be drawn up in this 
Court and six months’ time allowed for redemption. 

A T. M, Appeal allowed. 


‚ В. 32 All, 651. | 

L. Jez; hL L. Be ‚38 Cale. 342. 
TR. 

.L 


dis Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beacherof?. 
MOHUNT GOPAL DAS 
T. 
MAHARAJA-RAMESWAR SINGH AND ANOTHXR.* 
Preliminary decres—Partition suit —T udge s successor, if сат wary. 

It is not open to the successor of a Judge who made the preliminary 
decree, to set aside in substance that decree, The preliminary decree із bind- 
ing on the Court at the subsequent stages of the sult. 

Lutest v. Byjnath (1); Bodun v. Abdool (2); Brojo v. Fuggut (3) ; Gujraj v. 
Bijai (4) , Suraj v. Chattar (5) ; Kharag v. Durdhari (Ojand Subba v. Venkata (7) 
referred (о. 


* Appeal from Original Decree Мо, 490 of 1908, against the decree of Babu 
Prayag Nath, Subordinate Judge of Durbhunga, dated the 31st August, 1908. 
ge (1870) 14 W. К, 385. m ,1873) 19 W. В. a81. 
(o ES T I RIS R. 1 4) (1874) 6 AIL Н. С. R. 114, 
1. 755. Г. (1852) I L. R. 14 All. 348 
(7) (1908; I. L R. зз Mad. 318 
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Appeal by the Defendant Second Party. 

Suit.for partition of joint property. ў 

There was no dispute about the shares, ‘Fhe preliminary decree 
recited that the defendants in their written statementealleged that 
they had no objection to the partition being effected. A Commis- 
sioner was appointed to make the partiton of the estate according 
to the shares of the parties in the estate stated in the plaint. No 
appeal was preferred against the preliminary decree. Before the 
Commissioner it was contended that in respect of the raiyati lands 
the partition should be made, not &ccording to the shares but accord- 
ing-to possession. х 

Babus Foges Chunder Dey and Chandra Sekhar Banerjee for the 
Appellant. \ 

Babus: Ram Charan Mitra, “Fogendra Nath Mukherjea andl 
Shoroshi Charan Milter for the Respondents. 

The judgment of the Court was delivered by 

Mookerjee, J.—This is an appeal by the second Dany 
defendant against the final decree in a sult for partition- of joint 
property. According to the plaintiff, he is interested in the property 
to the extent of. two annas share. The first defendant, the 
Maharaja of Darbhanga, has ten annas share and the second 
defendant four annas share. The plaintiff prayed that a partition 
might be effected and separate allotments made in proportion to the 
shares held by the parties. The first defendant did not dispute the 
extent of the shares, but stated that the land might be partitioned 
in proportion to the ten annas share owned by him and a separate 
allotment made in bis favour. The second defendant also took up 
a similar position. In these circumstances, on the rsth July 1907 
a preliminary decree was made in these terms : “ There is no dispute 
about the shares. The defendants in their written statement allege 
that they have no objection to the partition being effected. It is 
therefore ordered that a Commissioner be appointed to make the 
partition of the estate according to the shares of the parties in the 
estate stated in the plaint and found above.” Against this decree, 
no appeal was preferred by any of the parties. When the matter 
went to the commissioner, on behalf bf the Maharaja it was argued 
that in respect of the raiyati lands the partition should be made, not 
according to the shares but according to possession. To enable one 
to appreciate the full effect of this contention, it is, necessary to state 
that the total rent payable by the tenants in respect of the raiyati lands 
is approximately Rs. 1038, The sum payable out of this amount to the 
Maharaja, according to his share in the estate, would be Bes. 648, 
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that payable to the plaintiff would be Rs. 129 and to the second 
defendant Rs 259. Аз a matter of fact, it has been proved that the 
Mahajara has for some time past collected more than what was 
payable in respect of his share, namely Rs. 749 instead of Rs. 648. 
The plaintiff and the second defendant have collected less than 
the amount realisabla in their shares. The contention before the 
commissioner was that the partition of the rayati lands should be 
effected not according to the shares but according to possession. The 
commissioner overruled this contention on the ground amongst 
Others that it was not open to the parties, во far as he was concerned, 
to take up. a position inconsistent with that determined by the 
preliminary decree. When the matter came before the Subordinate 
Judge he held that the view taken by the commissioner was erro- 
neous and that in respect of the ralyati lands the partition should be 
made according to the possession actually held by the parties. He 
therefore set aside the report of the commissioner in this respect 
and ordered a partitlon according to the directions given by him. 
The Commissioner has submitted his final report based on these 
directions of the Subordinate Judge and the final decree has been 
made thereon. In our opinion, the view taken by the Subordinate 
Judge is erroneous. 


` It was clearly not open to the successor of the Subordinate Judge 
who made the preliminary decree in 1907 to set aside in substance that 
decree. The preliminary decree was binding on the Court at all subse- 
quent stages of the suit, and the only question open for consideration 
was, whether that decree had been fairly and justly carried out by tbe 
Commissioner. If authorities are needed for the obvious position, 
that an order made by a Judge is binding on his виссееввог till 
set aside in due course of law, reference may be made to the casos 
of Leslee! v. Byfnath (1) ; Bodun v. Abdool (2); Brojo v. Fucgut (3); 
Gujray v. Bijat (а) ; Suraj v. Chattar (5); Kharag v. Durdhari (б); 
Bubba v. Venkata (7). 

An attempt has finally been made to Interpret, as it has been 
said, the preliminary decree of the 15th July 1907. But no question 
of construction arises. It is plain that the parties at that stage 
were perfectly agreed that the partition should be effected according 
to their shares. It was only subsequently that a new position, in- 

(1) (1870) 14 W. R. 285. (а) (1873) 19 W. В. 281, 

(3) (1874) 21 W. R. 199. (0 (1874) 6 All, 11. С.К, л. 

(5) (1881) L L. К. з All. 755. 16) (1892) IL, К. 14 All. 348. 

(7) (1908) I. L. В. 32 Mad 318] 
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consistent with the preliminary decree was taken up by one of the 
parties. There is thus no escape from the conclusion that the view 
taken by the Subordinate ‚е ig erroneous and his decreo must 
be set aside. 

The appeal is allowed, the decree of the Subordinate Judge 
discharged and the case remanded to him in order that partition 
may be made on the basis of the first report of the Commissioner 
dated the 10th Мау, 1908. The appellant is entitled to Мн costs in 
this Court from the Maharaja respondent. We assess the hearing 
fee at five gold mohurs. 

A. T. M. 


Appeal allomed: cate remanded. 





Before Mr. Justice Fletcher and Mr. Fustice Richardson. 


KIRTIBASH PANJA AND OTHERS 
p. 
RAMPADA BANERJEE anp ornxnas,* 


Remand— Findings of faci——Cieil Procedure Code (Act dd 1908) 
О. XLIAR, a5. 


The remand contemplated by б. XLI, R,25 of the Code of Civil Procedure 
Ё a remand to the primary Court, that is, the Court whose duty it was to 
frame and try issues ; and the findings of fact in the lower аррепаїе: | Court 
being binding, the High Court cannot remand 


The propriety of an order under О, XLI, К. 25 is open for consideration 
when the case comes up for final disposal. 


Appeal by the Defendants, . 
Suit to recover possession of certain land. 
The material facts and arguments appear from the judgment. 
Babu Sibapraraswa Bhattacharyya for the Appellants. 
Babus Bepin Behary Ghose (Јт.) and Lalit Mohan Ghose for the 
Respondents, 


* Appeal from Appellate Decree No. 1559 of 1910, against the decree of 
Babu Atul Chandra Ghosh, Officiating Additional Subordinate Judge of 
Hughly, dated the 21st April, 1910, reversing that of Babu Тагаргазаппа 
Chatterjee, Munsiff ist Court at Serampore, dated the goth August, 1909. 
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The judgments of the Court, were as follows : ME 

Fletcher, .J.—This is an appeal from the decision d the 
Officlating Additional Subardinate Judge of Hughly, dated the arst 
April, 1910, reversing the decision of the Munsif of Serampore, 
dated the 30th August, 1909. : * 

The suit was brought by the plaintiff, who had taken settlement 
‘from the patnidar of certain resumed Chowkidari Chakran lands, to 
recover possession of a piece of land. 


The defence was, in substance, that the contesting defendants had 
béen put into possession, on what is called а settlement by the 
darpatnidar. ; 

The Munsiff dismissed the suit. On appeal, the Subordinate 
Judge reversed the decision of the Munsiff, making a finding of fact 
that the darpatnidar had no right to settle the land with the tenants, 
ie., the defendants. - 


Ап appeal was preferred to. this Court; and the.appeal being 
valued under a виш of Rs. 1,000, it came before a Bench consisting 
of one Judge of this Court. The case having been opened and 
argued was dealt with in this Court in this way :— 

The learned Judge who heard the case retained the case on the 


file of this Court, but remanded two issues for trlal by the lower, 


appellate Court. The issues were with reference to the darpatni 
and as to whether the defendants had been settled on the darpatni. 
Ав a matter of fact, the lower appellate Court had already made 
findings on those issues, that the darpatn! did not comprise the’ land 
in suit and that the tenants had not been settled on the land of the 
darpatnidar. So far as I can see, there was no matter open for the 
learned Judge to remand. But per iw owriam without the attention 
of the learned Judge being called to the matter, the remand was 
made to the lower appellate Court. It is quite clear that under 
Order XLI, Rule 25 of the Code of Civil Procedure, the remand 
contemplated by that Rule ів a remand to the primary Court, i.e., 


the Court whose duty it was to frame and try issues; and the findings ' 


of fact in the lower appellate Court being binding, this Court was not 
justified in making the remand to the lower appellate Court. The 
two issues remanded by this Oourt went back tò the lower appellate 
Court; and they came before a different Subordinate Judge to the 
one who heard the appeal in the lower appellate Court; and the 
learned Judge on these two issues made findings diametrically 
‘opposed to those that were made by the learned Subordinate Judge 
on hearing the appeal, 
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Now, the appeal comes on to be heard before us, I think we 
are bound by the provisions of the law and by the findings of fact 
contained in the judgment of the lower appellate Court on hearing 
and disposing of the appeal.’ On those findings of fact *it is clear, 
first of all, «hat the darpatni did not comprise the land in'suit; and, 
secondly, that the tenants were not settled on this land by the 
darpatnidar. : 

That being so, it is sufficient to dispose of the case of the appel- 
lants before us. 

The appeal, therefore, in my opinion, fails and must be dismissed 
with costs. 

Richardson J.—1 agree. 

A. T. M. Appeal dismissed, 

[Note.—See Gunga v, Ajudhia, I. L, R, 8 Calc. 131; Hiatunnessa v. Kailas 
16 C. L. J]. 259; Hanuman v. Gursahay 18 C. L. J. 181; Mubarak v. Behari 
L L. В. 16 All. 306.—Ed ) 








Before Mr. Justice D. Chatterjee and Mr. Fustice М. К. Chatlerjea. 


ASIR MAHOMED SHEIKH AND OTHERS 
T. 4 
RAJA PROBHAT CHANDRA BARUA.* | 
Landlord and Tenant Procedure Act (VIII of 1869 B.C), Sections 14, r8: 

—' Prevailing rate’ ascertainment of—Rates brought into existence by 

the landlord, since the commencement of the dispute as to rates, if indicate 

" bresailing rate". 

The "prevailing rate" mentioned in section 18 of the Landlord and Tenant 
Procedure Act (VIII of 1869, B. C.) does not contemplate a rate brought into 
existence by the landlord pending disputes with the tenants regarding enhanco- 
ment of rent, * 

Where, therefore, in а suit for. enhancement of rent the landlord succeeded 
in proving that he had realised rents from some of the tenants in the defend. 
ants’ mouzah, as also the tenants of the neighbouring mouxahs at enhanced 
rates shortly before the notices of enhancement under section 14 of the Act 
were served upon the defendants : 

Held that, the landlord could not by merely delaying the institution of the 
suit rely upon the rates at which he had succeeded in realimng rents since the 
commencement of the dispute as to rates in the locality and have the ' prevail- 
ing rate' ascertained accordingly 

' Appeal by the Defendants. 

Suit for enhancement of rent. 
The material facts will appear sufficiently from the judgment. 

* Appeal from Appellate Decree No 2840 of 1912 (with analogous appeals, 
S.A. Nos. 3606 to 3616 and 4110 of 1912), against the decree of A.J. Laine, Esq., 
Subordinate Judge of Goalpara, dated the aand July, 1912 modifying the decree 
of Babu Durgeshur Sarma, Munsiff of Dhubri, dated the 31st of January, 1912. 
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Babus Sarat Chandra Roy Chowdhury and Gobinda Chandra 
Okuckerbuity for the Appellants. 


Dr. Rath Bihary Ghose, Babws Basanta Kumar Bose and 
Hokini Mohan Chuckerbutly for the Respondent. 


The judgment of the Court was as follows :— 


These appeals arise out of suits for enhancement of rent under 
section 18 of Act VIII of 1869 В.С. The only ground upon which 


‘enhancement has been allowed is that the defendants paid rent below 


the prevailing rate of rent paid by tenants in the places adjacent. 
The defendants have appealed to this Court, and several questions 
have been raised in these appeals. 


The main contention and that which applies to all the appeals, is 
that the decision of the Courts below as to the prevailing rate 
is incorrect. х 

The holdings of the defendants are situated in mouzah Bidya- 
рага. Some of the tenants of Bidyapara pay 1ent at a higher rate 
than that paid by the defendants, but they do not form a majority of 
the tenants of the mouzah. The Courts below, however, heve taken 
the rate of rent in the neighbouring mouzahs along with the rate paid 
by the minonty of the tenants of mourah Bidyapara itself, to he the 
prevailing rate, | 

It has been contended that neighbouring mouzahs are not ‘ places 
adjacent’ within the meaning of section 18 of Act УШ of 1869. It 
18 unnecessary, however, to dicusss the question having regard to the 
view we take of the ‘prevailing rate’ inthe present case. It appears 
that the plaintiff who is the propnetor of mouxah Bidyapara and 
the neighbouring mourzah held a survey of all these mouzahs and 
demanded enhancement of rents from the tenants. 

The tenants of the neighbouring} mouxahs and some of the 
tenants of mouzah Bidyapara agreed to the enhancement, but 
the defendants in these cases refused to do so. They were 
accordingly .served with notices of enhancement under section 14 of 
Act VIII of 1869. These notices were served so far back ав 1907, 
and the present suits were instituted in 1910. Now the enhanced 
rates paid by the tenants of the neighbouring mourzahs and by some 
of the tenants of Bidyapara mouzah came into existence since the 
defendants were called upon to pay the enhanced rents, It is true 
the plaintiff has succeeded in realising rents at the enhanced rates 
from the other tenants, but. that was shortly before the notices of 
enhancement were seryed upon the defendants, and the plaintiff 
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cannot by merely delaying the institution of the suits rely upon the 
rate at which he has succeeded in realising rents since the com- 
mencement of the dispute as to rates In the locality, We do not 
think the prevailing rate mentioned in secdon 18 of Act VIII of 
1869 contemplates arate brought into existence so to say, by the 
landlord pending disputes with the tenants regarding enhancement 
of rent. 


We are accordingly of opinion that the Courts below се In error in 
relying upon the rates paid by the minority of the tenants of Bidya- 
рага and the tenants of the neighbouring mouzahs under the 
circumstances stated above asthe ‘ prevailing rate’ and that the 
plaintiff has failed to prove the prevailing rate according to law. 

In this view it ів, unnecessary to consider the other questions 
raised on behalf of the appellants. ' 

In the result, the claim for enhancement is disallowed. The plainuff 
will get a decree for rent at the rates admitted by the defendants in 
each case with interest at the legal rate. Under the circumstances we 
direct each party to bear his own costs in all the Courts. 
ANRC. 

Appeals allowed. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lawrence Jenkins, К. C. I. E., Chief Justice, Mr. Justice 
Woodroffe, and Sir Asutosh Mooker ee, Knight, Fudge. 


JOHN INNES MARSHALL 
v. - 
GRANDHI VENKATA RATNAM.* 

Contempt procesding—Injunction, breach of—Injunction restraining the defen- 
dant firm, their servanis and agents from disposing of the goods—Assis- 
tant of the firm. 

When an Injunction was issued restraining the defendant firm from disposing, 
selling or dealing in any manner with certain goods, in the absence of any 
mention of А or of servants and agents in the order, A, an assistant іш the firm, 
not named 1n the order, cannot be punished for contempt of Court. 


Appeal by the Opposite Party to the Rule. 


* Appeal from Original Order No, 30 of 1015, against an order of 
Mt Justice Greaves, in'a motion for contempt of Court, arising out of a suit 
brought by Grand, dated the grat March 1915. 
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liberty to serve the defendants with the notice of motion for the 
following Tuesday, for an injunction restraining the defendants from 
selling, disposing or dealing with the goods pending tbe hearing of 
this action and for a Receiver of the goods. I directed the notice of 
motion to be served before 4 o'clock at No. 8 Commercial Buildings 
where the defendant fim carry on business, or if these premises 
were closed, then оп Mi. Cameron who was the manager ol the 
defendant firm at his private address. Н appeais, from the evidence 
of the plaintiff before me that afte: the injunction was granted, the 
plaintiff's son accompanied by one Akshay Kumar Rudra, an 
Attorney of this Court and assistant of Babu Charu Chandra Bose, 
Attorney for the plaintiff, went to No. 3 Commercial Buildings- and 
arrived there at about 2-15 р. м. They enquired at the office for 
Mr. Cameron and were. told that Mr. Cameron was not there, and 
thereupon the plaintiff's son took the attorney to Mr. Marshall, as 
he was the next superior officer in the office of the defendant firm. 
The plaintiffs son and his attorney stated that they read out'a copy 
of my order to Mr. ‘Marshall in the presence of Mr. Surita, ап advo- 
cate of this Court : and that after reading out the same they handed 
Mr. Marshall а copy of the order, and they state that he read the 
same Їп their presence and in the presence of Mr. Surita, that they 
asked Mr. Marshall to sign an acknowledgment of the receipt of the 
copy of the sald order, but Mr. Marshall refused to do this and 
said that his firm had already sold the goods. Akshay Kumar 
Rudra, the attorney, goes on to say that he attended immediately 
after, at the office ot the Jetty Superintendent of the Port Commis- 
sloners, with the plaintiff’s son, and showed a copy of my order to 
the Deputy Superintendent and read out the same to him and asked 
him to sign an acknowledgment which he refused to do saying that 
he could only dct on an order signed by an officer of this Court. 
Both the deponents state that at the goods shed, at the Jetty, they saw 
several cases of matches marked with the plaintiffs mark, which was 
pointed ‘out, and the attorney states that he pointed out the goods 
to the plaintiff's son and also to one Satya Charan Ray who was 
the Jetty Sircar of the plaintiff, asking the plaintiff's son to'count 
the number of packages there, which he and the Jetty Sircar accor- 
dingly did, telling the attorney that there were 75 cases of matches 
lying there. "Theaffidavit of the attorney further states that on the 
following day he was informed by the plaintiff'a son that 53 cases 
of-matches had been sent to the Howrah Station апа the same were 
lying there at No. 13 Goods Shed, Howrah. There is an affidavit 


‘also Шей on behalf of the plaintiff by Satya Charan Ray, confirming 
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the counting ot the cases of matches, and also stating that after the 
attorney and the plaintiff's son had left, one Pran Kristo Coondoo, 
who was а Sircar in the employ of the defendant Company and 
whom he Ку, came to Jetty No. a апі gave directions to certain 
cartmen to.take the goods to Murglbatta Godown-baree. He states 
thas a portion of these goods were, thereafter, removed to Jetty 
Shed No. 2 by the employee of the defendant Company. 


On behalf of Mr. Marshall, 3 affidavits are filed, one by himself 
in which he states at paragraph 4 that about 3-30, after office hours, 
and after the business of the defendant firm was closed for the day, 
and while he was preparing to leave the office being actually In Ше 
the act of ‘changing his clothes, a person whom he did not know, 
accompanied by one Grandhi Subramaniam, called, and saw him 
at No. 3 Commercial Buildings, stating that he was an Assistant of 
Messrs, Bose and Company and wanted to see Mr. Cameron. 
Mr, Marshall states, that he informed him that Mr Cameron was 
away from office and he, Mr. Marshall, was the next officer in charge 
of the office. Mr.. Marshall states that the attorney informed him 
that he had obtalned injunction restraining Mr. Cameron from 
disposing of the 75 cases of the matches in question, and that he 
told him, as was the fact, that they had already been sold and peld 
for, and then the attorney asked him to whom they had been gold; 
he thereupon sald that if they wrote and asked him, he would give 
them information in writing as he did not want to run the risk 
of being misrepresented if he gave any information verbally. Mr. Mar- 
shall then goes on to state that he left the office shortly after with 
Mr. Surita and one Mr. Moss, who were both present Mr. Mare 
shall further stated that the attorney produced and handed to him 
a piece of paper with some type written matter on it, which bore no 
signature to shew that it was a copy of an actual order. He states 
that he glanced at the document, but did not read it through before 
handing it back to him, and he denies that the document was read 
out to him, and he is supported in this denial by an affidavit of 
Mr. Surita. In paragraph 6 of his affidavit, Mr. Marshall states 
that he had nothing whatever to do with the removal of or the 
endeavour to remove any of the goods in question, and that he 
never at any time sold or disposed of or otherwise dealt with the 
goods or any of them in disobedience or contempl or breach of the. 
alleged injunction or order, and he states, in paragraph 7, that for 
the first time he came to hear that the Jetty Sircar, Pran Kristo 


Coondoo,-had been concerned in the removal of the sald goods, - 


when he found the statements to that effect in that affidavit of 
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Satya Charan Коу. He states that thia removal was not done in pürfu- 
ance cf any order or instruction given by him or by any one belong- 
ing to the defendant firm, and he states that he has since ascertained 
that the Sircar did on the aoth of March remove of cause -to be 
removed some of the goods, but that he did so after office hous 
in his spare time and al the request of and on behalf of the pur- 
chaser Jugal Kissore Pyne, and іп no wise on behalf of the defen- 
dant firm. ; - 

As before stated, Mr. Surita filed an affidavit which corroborates 
Mr. Marshall’s statement with regard to the interview on the after- 
noon of zoth March, A further affidavit is filed on his behalf by 
one Jugal Kissore Pyne who states that on the 3rd of March he 
agreed to purchase from the defendant firm 75` cases of matches at 
Rs. 1-7-6 per grose. He states thatthe purchase was completed 
by him at the office of the defendants on 20th March and that he 
paida sum of Rs 5,507-13-o as referred to, ав the price of the 
matches, and that he thereupon handed the gate pass in respect of 
the goods, to obtain delivery from the Port Commissioner's Jetty. 
He states that the purchase price was paid and the whole transac- 
tlon was completed by sometime between 12 noon and 12-30 on 
Saturday, and that be thereupon immediately ananged with one 
Pran Kristo Coondoo, the defendant fim’s Jetty Bircar, for an extra 
charge of Rs. 3 to remove the goods from the Jetty to his godown 
at Sukeas Lane, and that he gave him the gate pass. He states 
that sometime about 4 or 4-30 in the afternoon, he returned to his 
godown and there found that in the interval 53 cases out of 75 
cases had been brought from the Jetty and stored there, and he 
never heard about any injunction until 2200 March. 

Now, itis urged before me on behalf of Mr. Marshall that there 
has been no breach of the terms of the injunction, inasmuch ag he 
has not sold, disposed of or otherwise dealt with the goods, and 
considerable discussion took place before me with regard to the 
absence from my order of the words “ permitting the disposal of or 
dealing with Ше gouds"; and that was urged on behalf of Mr. 
Marshall that in the absence of these words, he bad committed no 
breach of injuction and thal he was not guilty of any contempt of 
Court. In my opinion the absence of these words makes no 
difference—See Harding v. Tingey (1). 

Now it seems to-me abundantly clear from the facts stated in the 
affidavits that if Mr. Marshall had applied his mind to the injunction 


(1) (1864) 12 W- К. (Eng.) 684 ; 34L. J. Ch. 13, 
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and communicated with the Jetty Superintendent or with .the Civil. 
purchaser of the goods, or in any case, if he had communicated the ioi. 
name ofthe purchaser to the plaintiff, the removal ofthe goods in 

- question cduld not have taken place, and that in that case these pro- x 
ceedings would not have been brought. Of course, when it comes Grandhi, 
to a matter affecting the liberty of the subject, he is entitled to have D MPH; y 
the terms of the injunction considered with the greatest strictness з 
and have everything that could possibly be urged or said in his 
favour considered on his behalf and given effect to, and it would 
clearly be wrong to send Mr. Marshall to prison having regard to 
the facts and circumstances of this case, but I cannot think that he 
performed the duty, which is incumbent on every good citizen- to 
perform, of assisting the process of the Court in whatever form it 
comes before him. That the goods were dealt with despite the 
injunction or after it һай been granted was due to hls action or 
rather inaction; he has therefore committed contempt of Court and 
accordingly, although I make no order for committal, I direct Mr. 
Marshall to pay the costs of this motion. 


Against this order, the opposite party filed this appeal. 
Messrs, Zorab and Ayam, for the Appellant, 
Messrs. М. Strear and С. С, Ghose, for the Respondent, 


Jenkins C. J.—This is an appeal from an order of Mr. Jus- 
tice Greaves which has been treated before us as an order finding 
that there had been a contempt by the appellant Marshall which 
merited, if not lmprisonment, at any rate the payment of the costs 
of the motion. The notice of motion called upon J. I. Marshall an 
assistant of the defendant firm to take notice that on Monday the 
29th of March, 1915, an application would be made оп behalf of the 
plaintiff for an order that he, J. I. Marshall, do stand committed to the 
custody of the Superintendent of the Presidency Tail for having. com- 
mitted a breach of the injunction granted by Mr. Justice Greaves on 
the 20th March, 1915, restraining the defendant firm, their servants 
and agents from disposing, selling or dealing in any manner with the 
goods referred to in the plaint, That notice of motion is erroneous 
for the injunction makes no mention of Mr. Marshall or of servants 
and agents. It necessarily follows from this that the procedure which 
had been adopted was misconceived. The proceeding agalnst Mr. 
Marshall, if any, should have been for assisting ina contempt of-Court, 
But the case need not be disposed of on that ground, because on the 
merits it has not been made out that Mr. Marshal! in any way 
assisted in a contempt of Соші. He did nothing He did not dis- 


— 
John Inaes 


April, a8 
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Civil, -pose of, sell ог deal with the goods; nor did he in any way assist 
1915. in disposing, selling or dealing with them after service on him of the 
Joba Innes injunction. All that he did was done prior to the injunctlon. It has 


been suggested before us that he is in some way responsiBle for the 
ud dellvery which is said to have taken place after the injunction. 
Jenkins, C. Y, Ви on the facts it appears, that the delivery was prior to the injunc- 
DETTA tion. There was no contempt or participation in contempt on 
Mr. Marshall’s part. In my opinion the order of the learned Judge 
is erroneous and must be set aside and the motion dismissed with 
costs of the hearing before Mr. Justice Greaves and before 


*. 
Grandhi 


us, 

‘Woodroffe J.—I agree. 

Mookerieoe J.—1 agree. 

Messrs. Orr, Dignim & Co, —Attorneys for the Appellant. 

Babu Chars Chandra Bose.—Attorney for the Respondent. 

A. T. M, І 

Order sel aside. 

* Before Sir Lawrence Jenkins, К, С. Е E, Chief Justice, 


Mr. Frustioe Woodroffe, and Sir Asutosh Mookerje, Knighi, fudge. 
In кк ARBITRATION BETWEEN 


OHAITRAM RAMBILAS 
| "o 
1915, BRIDHICHAND KESRICHAND." 


we 

April, 18, Award—Misconduct of arbitrators—Arbitrators refusing to hear evidence— 
Contract to refer to arbitration of Bangali Chamber of Commerce—Rules of 
Chamber, if binding. ` 


If a party to a contract has agreed to submit to an arbitration of the Bengal 
Chamber of Commerce, he l» bound by the Rules of that Chamber. 


Ganges Manufacturing Company, Limited v. Indra Chand (1) approved. 

Appeal by the Opposite Party. | | 

Application to set aside an award on the ground of misconduct 
on the part of the arbitrators. 


* Appeal from Original Order No. 16 of 1915, against the order of Mr. 
Justice Imam, sitting on the Original side of the High Court, dated the 
&h March, 1915 


(1) (19000 1. R. 33 Calc. 1169, 
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-On the and October, 1913, by a contract, the petitioners agreed 


to sell and the opposite ралу (the appellant) agreed to purchase 
500 balesof Damukdia Jute weighing 34 maunds each (or 1j maunds 
optional) guaranteed to yield after cutting 40 per cent good sacking 
warp, shipment within one month from date, at 13 per maand 
delivered at the ga? of che buyer's Mills. The contract provided 
an arbitration clause that ran thus: ‘ Any dispute arising out of this 
contract shall be referred to the arbitration of the Bengal Chamber 
of Commerce whose decision shall be accepted as final and 
binding on both parties to this contract.” 


On the 11th and 13th October 1913 In fulfilment of the contract 
"the petitioners delivered to zhe opposite party 1200 half bales. There- 
after a dispute arose between the parties as to the quality of the 
jute supplied. In April 1914 the opposite party under the arbitra- 
tlon clause of the contract referred the dispute to the arbitration of 
the Bengal Chamber of Ocmmerce. .-The arbitrators appointed by 
the Chamber proceeded wita the arbitration and refused to allow the 
petitioners to adduce evidence to establish their contentions accord- 
ing to Rule XIV of the Rule of the Tribunal of Arbitration eatabli- 
shed by the Bengal Chambar of Commerce, which ran as follows: 
“Мо party to a reference shall, without express permission of 
the Court, be entitled to appear by Counsel, Attorney or other 
Advocate or adviser, before the Court, but the Court at its 
discretion may, through the Registrar, require the parties, with or 
without witnesses, to attend before it or before any Committee or 
Sub-Committee of the Ckamber to be examined on or without 


oath or solemn affirmation.” The arbitrators made the following 
award : 


“т. That the sellers shall pay to the buyers an allowance of 


Rs. 2 per maund, amounting to Rs. 3600 on the parcel in ques- 
tion.” 


«а. That subject to this dng the buyers shall accept the 


jute and pay the sellers the sum of Ra. 2210-1-0 being the balance 
due to Шеш: 


“3, That the: ез shall pay the costs of this arbitration, 
amounting to Rs. 493.” 


The petitioner then obtained a Rule on thé 13th Тапа 1915 
why the award which was filed In Court, should not be set aside. 


The matter then came on for hearing before Mr. Justice Imam, who 
delivered the following judgment; 
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Imam J.—This is an application by a firm of -merchants 
Bridhichand Kesrichand asking the Court to set aside ол the ground 
of misconduct an award dated the 29th August 1914 purporting to 
have been made by the Bengal Chamber of Commerce, or to 
speak more accurately by arbitrators yominated by the Chamber. 
The respondents are also merchants carrying on business under the 
the name and style of Chaltram Rambilas, 


‚Оп the and October 1913 by a contract. bearing No. 1/121, the 
petitioners agreed to sell and the respondents agreed to purchase 00 


‚ bales of Damukdia Jute weighing 3} maunds each (or r$ maunde 


optional) guaranteed to: yield after cutting до per сеш . good 
sacking warp, shipment within one month from date at 12 per maund 
delivered at the гла of the buyer's Mills. The contract provided, 
an arbitration olause that runs thus :— 


"Any dispute arising out of this contract shall be referred to the 
arbitration of the Bengal Chamber of Commerce whose decision 
shall- - be IUE as final and Hinding on both parties to this 
contract.” 

‘On the 1th and 13th October 1913 in fulfilment of the contract 
the petitioners delivered to the respondents тзсо half bales In two 
lots of 551 and 649 at the Central Jute Mills and recelved go per 
cent of the price in cash. Thereafter a dispute arose between 
the parties as to the quality of the jute supplied. In April 1914 
the respondents under the arbitration clause of the contract 
referred the dispute to the arbitration of the Bengal Chamber 
of, Commerce. The reference having been made, the Registrar 
of, the Bengal Chamber of Commerce "Tribunal of Arbitration 
called upon the petitioners to submit a statement of their case. 
After some correspondence that passed between the petitioner's 
Attorneys Messrs. Pugh & Co., and the Registrar, the petitioners 
wrote a letter to the latter on the 4th May 1914 of which 
the porülon material to the question before me runs thus :— 
“We regret to say with all respect to your Tribunal that this 
matter should be heard by Court ав the matter involves point of 
law and is one in which evidence has to be taken. The jute in 
question was sold by us under the above contract as 40 warp, but 
we ‘are informed that the same was sold and delivered as бо warp to 
Measrs. Andrew Yule & Co,” In reply to that letter the Registrar on 
the 13th May 1914 wrote to the petitioner that the dispute must pro- 
ceed to arbitration In accordahce with the provisiona of the contract. 
On the 14th May 1914 the petitioners proceeded to state their case 


' 
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at the same time mentioning that they had no objection to put 
forward their claim before the Tribunal as long as evidence was 
taken which was according to their contention most necessary, The 
arbitrators appointed by the Chamber then proceeded to adjudicate 
upon the case, The petitioner’s complaint is that the arbitrators 
refused to allow them to adduce evidence to establish thelr cont.n- 
tions and proceeded with the arbitration according tothe Rules of 
the Tribunal of Arbitration established by the Bengal Chamber of 
Commerce and not according to the law under the Indian Arbitra- 
Чоп Act. The petitioner’s contention is that the arbitration clause 
in the contract is merely an agreement to аре by ths decision of 
the Chamber without accepting to be governed by the wide powers 


of that’ body as expressed in thelr Rules. On behalf of the respond-' 


ents the authority of Mr. Justice Harington's decision in Guages 
Maaufacturing Co, Ld. v. Indra Chand and another (1) is cited. In 
that case the contract provided a similar arbitration clause and 
that learned Judge dealing with it, said : Г 


"'Phey chose to propose that their disputes should be disposed 
of by the Bengal Chamber of Commerce. They chose this 


Association. It isone of the dutles of this Association to dispose ` 


of such disputes by arbitration according to its Rules. Having 
offered to be bound by decision of this Association they cannot 


now be heard to gay that they are not bound by the Rules 
of the Tribunal of their choice." 


While according to that decision all due weight and respect, 
I am not prepared to agiee with it on this point. In the arbi- 
tration clause no mention of the Rules has been made апі no 
assent to be governed ty any procedure that the Chamber might 
choose to adopt has been signified. The Rules of the Chamber 
empower the Tribunal to deal with a case unfettered as they 
think best, and no obligation has been cast upon them to examine 
witnesses, even, if the parties wish it, or to conform to the 
ordinary methods of acbitration; under the agreement the -parties 
chose to have tbe Okamber to arbitrate on any dispute between 


them, but they nowhere said that they consented to the éxerclae . 


of such а provision in the agreement; the Chamber cannot be 
credited with апу hlgher powers Шап any other arbiuator. The 
decision of Mr. Justice Harlington was cited before Mr, Justice 
Chaudhuri in . Nalinchandra Saha ү. Sinclair Murray & Co. (a) 
т support of a contention similar to the one pressed by the 


(1) (1906) L L. В. 33 Cale. 1169. (a) (1914) unreported. 
$ 
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present respondents, and that learned Judge expressed his disagree- 
ment with the proposition. The refusal of the Tribunal to allow the 
petitioners to adduce evidence vitiates the award, and I accordingly 
setitaside. The respondents will pay the costs of this application. 
Against this order, an appeal was preferred under section 14 of 
the Indian Arbitratlon Act. 
Measrs, N. Sircar and Н. С. Monumdar fo. the Appellants, 
Мег. L. Pugh and С. C. Ghose, for the Respondents, 


The following judgments were delivered :— 

Jenkins C. J.—This is an appeal from an order of Mr. 
Justice Imam, made apparently under section 14 of the Indian Abi- 
tration Act. There was an arbitration followed by anaward. But 
it is alleged that there was misconduct on the part of the arbitrators; 
and ıt is on the ground of this misconduct that the application was 
made to the Court and succeeded before the learned Judge. The 
misconduct suggested was the failure to hear evidence. Whether 
there was that failure or not is a matter in dispute. 

But the way in which the case was presented to the learned 
Judge and in which һе understood it appears from this passage in 
the judgment. “The petitioners complaint is that the arbitrators 
refused to allow them to adduce evidence to establish their con- 
tentions and proceeded with the arbitration acoording to the Rules 
of the Tribunal of Arbitration established by the Bengal Chamber 
of Commerce and not according to the law under the Indian Arbi- 
tration Act, The petitioner's contention is that the arbitration 
clause in the contract is merely an ugreement to abide by the deci- 
sion of the Chamber without accepting to be governed by the wide 
powers of that body as expressed in their Rules." It.is apparent, 
therefore, from this that it was admitted that the misconduot depended 
upon the alleged non-applicability of the rules governing an 
arbitration by the Bengal Chamber of Commerce. I cannot attribute 
any other meaning to the words of the judgment which I have 
just quoted, 

The first question, therefore, which we have to consider is whether 
these rules were imported into the contract. Even without the as- 
sistance of any authority it appears $o me that these rules were im- 


ported into the contract, and that without such importation the con- 


tract would be insensible so far as it related to arbitration: For it 
would involve the ridiculous position that every member of the 
Chamber of Commerce would have to sit on the arbitration. So that 
on the contract itself I should have felt no doubt. But apart from that 
there is a very careful judgment of Mr. Justice Harington in 


^ 
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Ganges Manufacturing Co, Ld. v. Indra Chand aud amother (1) 
delivered as far back as the 5th June, 1906, where the contract was 
in the same terms as that with which we are now concerned. The 
learned ЈиЙре came to the conclusion which I have indicated as a 
correct view of the contract. That decision was certainly binding 
on the learned Judge, and according to my opinion would have 
been followed by him. It may not be binding on us in the strict 
sense. But I think il is entitled to every respect and it agrees with 
the view I entertain on the subject. 


Therefore it appears to me that on the basis on which this case 
was argued and conducced before Mr. Justice Imam there was 
no misconduct because the rules of the Chamber of Commerce 
were applicable. 


It appears to us unnecessary to consider other matters. But I 
tannot refrain from pointing to the fact that the application verified 
und supported in the way it is, forme a most unsatisfactory basis on 
which to claim relief under sectlon 14 of the Indian Arbitration 
Act. lt is so Бе, that І do not think that there should 
be а remand. 


In my opinion the appeal should be allowed and the application 
dismissed. The respondent should pay the costs of the Е 
before Мг, Justice Imam and before this Court. 


‘ Woodroffe J.—I agree that the appeal should be decreed. 
The fact that the Chamber of Commerce has framed rules for its 
arbitration, is, I should have thought, well known to every trader in 
Calcutta, particularly to those accepting contracts stipulating for arbi- 
tration by the Chamber of Commerce. However this may' be, I 
entirely agree with the judgment of Mr. Justice Harington in the case 
referred to by the Chief Justice that if & party to a contract has 
agreed to submit to an arbitration of the Bengal Chamber of Com- 
merce he must be held to be bound by the rules of that Chamber, 


Mookerjee J.—1 agree with the Chief Justice. 
Messrs. Manuel Agarwalla & Co.—Attorneys for the Appellants. 
Messrs. Pugh & Co.—Attorneys for the Respondents. i 


A. T. N ‘ 
Appeal deoreed, 


(1) (1906) I, L. К, 33 Calc. 1169. 


бор THE CALCUTTA LÀW JOURNAL. [Vor. ХХі 


APPELLATE CIVIL. 


Civar, Before Sir Lawrence Jenkins, ROLE, Chief Justice, and 
918.7. . Mr. Justice N. R. Chalterjea, : 
May, A '  DURGA МОНАХ GANGOPADHYA AXD OTHERS 
uc ht 1 - fg 


SUKUMAR DAS anp otuxrs.* 
Civil Court, competence of——Revenue Court, jurisdiction of— Commutation 
proctedings— Bengal Tenancy Act (VIII of 1885), section 40. 

Per curiam, The civil Courts can consider the competence of the revenue 
Courts In commutation proceedings, where a suit is brought for recovery of 
arrears of rent as determined by those proceedings, 

Kali Krishna v. Ram Chandra (1) followed, 

Per М. R, Chatterjea, F—The exercise of jurisdiction by a revenue Court 
presupposes that the ralyat is ап occupancy rayat and that the rent is pay- 
able in kind as indicated in-section 40 of the Bengal Tenancy Act. 

Appeal by the Plalntiffe. 

Suit for recovery of arrears of rent. 

The defence was that the rent payable had been commuted by 
the revenue officer under section 40 of the Bengal Tenancy Act, and 
that the plaintiff could recover only at the rate fixed by the revenue 
officer. The Courts below held that the civil Court was not com- 
petent to go against the decision of the revenue officer in proceed- 
ings under section 40 of the Bengal Tenancy Act. The plaintiffs 
appealed to the High Court. 

The following judgment was delivered by 


191 с 
Z M ' Roy J.—This appeal arises out of a suit for arrears of rent. 
Angust, 8, The defence was that the rent payable had been commuted by the 


revenue officer under section 40 of the Bengal Tenancy Act and 
that the plaintiff could: recover only at the rale fixed by the revenue 
Officer. Both the lower Courts have held that the civil Court із" 
not competent to go against the decision of the revenue officer in 
proceedings under section 40 of the Bengal Tenancy Act. In 
second appeal it has been urged that the decision is not binding upon 
the plaintiff. It ів said that the plaintiff is competent to have it deter- 
mined in the civil Court that the proceeding was without jurisdiction. 
* Letters Patent Appeal No 125 of 1913, against the decision of Mr. Justice 
Roy, dated the 8th August, 1913, in Appeal from Appellate Decree 
No. 2102 of r911, against the decree of J. C Street, Esq, Additional District 
Judge of Backergunge, dated the 24th. April, 1911, affirming that of Babu Kunja 
Pehari Roy, Officiating» Munsiff of Barisal, dated the aand December, 1910. 


(1) (1915) a1 C. L J. 487. 
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The points on which the want of jurisdiction is. urged, are (ће. 


points which the revenue officer had to decide. Andif it were pos- 
sible to raise the same question in a civil Court, then the result 
would be, asawas observed.in the case of Zalla Saligram Singh v. 
AMohuni Ramgtr (1) The plaintiff would practically make the civil 
Courts, Courts of appeal, This was certainly not intended." I agree 
with the judgment in the case referred to and in holding that scope of 
the section clearly indicates exclusive jurisdiction in the revenue 
officer. 
The appeal is therefore dismissed with costs. 


Against this order, the plaintiffs preferred ап appeal under, 


section 15 of the Letters Patent. 
Babu Gunada Churn Sen for the Appellants, 
Babu Surendra Chandra Sen for the Respondents, 
The judgments of the Court were as follows : 


Jenkins C. J.—This is a suit for rent ; and the plea advanced. 


by the defendants is that there has been a commutation under 
section 40 of the Bengal Tenancy Act. As regards the years 1315 
and 1316, if that plea is good it furnishes an answel. But the 
plaintiffs take exception to the commutation proceedings or at any 
rate to their finality ; for, he says under section 4o there can be 


no commulation unless the tenant ів an occupancy raiyat and unless . 


he pays for the holding rent in kind, or on the estimated value 
of а portion of the crop or at rates varying with the crop, partly in 
one of those ways and partly in another or partly in any of those 


ways and partly in cash. The plaintiffs say that this question must 


be decided in this suit and that itis open to the civil Court to 
question the jurisdiction of the revenue authority 

The judgments, of the Munsiff as also of the Subordinate vag 
and of Mr, Justice Roy are all against the plaintiffs. The judg- 
ment of the Munsiff is to the effect that the tenant was an occu- 
рапсу ratye/ and that the rent was payable in kind so that learned 
Judge affirmed the competence of the Revenue Court's proceedings. 
The other two Courts, however, did not follow this procedure but 
treated the matter as concluded by the decision of the.revenue 
Court and on that ground have upheld the defendants' plea. 

I do поё wish to say that Шеге is nothing to be sald in support 
of that view. But whether it be right or whether it be wrong I 
consider we are bound by & decision of an appellate Bench of. 
' this Court (з) in appeal from appellate decree no 2213 of 1912 dated: 


(1) (1892) 3 C.W. N. git, 
(2) (1915) unreported, since reported їп a1 C. L J. 487 
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the 18th February 1915 which directly decides the, point in discus- 
sion before us and determines that civil Courts can consider the 
competence of the revenue Courts in commutation proceedings 
where a suit 1s brought for recovery of arrears of rent as *determined 
by these proceedings. І therefore accept that decision as binding 
on me, In view of that decision it is manifest that the judgment 
of Mr, Justice Hari Nath Roy cannot stand, nor can that of the 
lower appellate Court. We must, therefore, in deference to the 
decision I have cited vary the judgment of Mr. Justice Roy so far 
аз it relates to the rent for the years 1315 and 1316 and also set 
aside the decree of the Subordiuate Judge as regards these two 
years and send back the case in order that it may be determined 
whether the commutation proceedings were competent. The case 
must therefore go back to the lower appellate Court for the deter- 
mination on the record аз it stands and the costs of the litigation 
hitherto incurred will be dealt with in the lower appellate Court and 
the Judge will in this connection have regard to the extent to 
which the plaintiff's olaim-1s conceded. 

N. R. Chatterjea J.—! agree with the view taken in the un- 
reported judgment (1) in appeal from appellate decree No. 2213 of 
1912 dated the 18th February, 915. Ithink the exercise of juris- 
diction by a revenue Court presupposes that the raiyat is an 
occupancy raiyat and „the rent is payable in kind as Indicated In 
section 40 of the Bengal Tenancy Act. 

AT, Me 
Appeal allowed : Case remanded, 


(1) (1915) Since reported in 21 C. L, J. 487. 


Before Sur Lawrence Jenkins KC I.E., Chief Justice und 
Ar. Justice N. R. Chaiterjea. 
SAFARUDDI AND OTHERS. 
Jv. 
å. K, FAZAL HUQ AND OTHERS.” 
Separate tenancy~-Tenant executing kabuliat in favour of co-sharer landlord— ` 
Bengal Tenancy Act (VIII of 1885), Seca 105, 188—' Land.’ 
Sectlon 188 of the Bengal Tenancy Act ts no bar to the maintenance of an 
application by a co-sharer landlord to whom the tenant has given a Acbsliat 
* Letters Patent Appeals Nos. 80 and 81 of 1913, against the decision of 
Mr, Justice О. Chatterjee, dated the 16th August, 1912, in Appeal from 
Appellate Decree No. 2552 of 1910, against the decree of Р. E Camtade, Esq, 
Special Judge. of Backergunge, dated the aand April, 1910, reversing that of 
Babu Radha Krishna Goswami, Assistant Settlement Officer of Beckergunge, 
dated the 2ath July, 1909. 
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in respect of his share of the lands in his holding, for the settlement of 
fair.rent under section 105 In respect of his share covered by the kabuliat. 

When a tenant of а co-sharer landlord has executed a habwiia! in favour 
of that landload in respect of his share of the lands in his holding and enters 
Into a separate agreement with him for the purpose of a tenancy,, such 
co-sharer landlord is not to be considered as joint landlord with his co-sharer 
in Tespect of the tenancy under the labuliaf but as a separate landlord: 

Panchanan v. Raf Kumar (1); Gobind v. Hamidulla (2); and Sailendra 
v Karali (3) referred to. 

A share of the land held under a particular landlord comes within the 
purview of the word ‘land’ as used in section 105 of the Bengal Tenancy Асі, 

Appeals by the Defendants. 

Application under section 105 of the Bengal Tenancy Act for 
the settlement of a falr and equitable rent. 


The defendants were occupancy raiyats under the transferor of the 
present landlords, Each of the present landlords took separate 
kabuliass from the defendants Inrespect of his share of the holding. 
The defendants agreed to pay separate rent to’ their landlords and 
to allow them to treat them as separate tenants 1n respect of measure- 


ment and other proceedings. During the cadastral survey. under: 


Chapter X of the Bengal Tenancy Act each of these two land- 
lords made an application under section 105 of the Bengal 
‘Tenancy Act for the settlement of fair rent in respect of his eight- 
anna share covered by the &abulia/: of the defendants. On objection 
being made to the effect that the application could not be made sepa- 
rately, thelandlords applied that if their applications could not be dealt 
- with separately they might be dealt with together and assessment of 
fair rent might be made. The settlement officer, however, treated the 
two applications as separate applications and made assessment of 
fair rent separately in respect of the lands covered by the two 
Labwliais. ‘This order was reversed on appeal by the learned special 
Judge. А second appeal was then filed in the High Court, 


Babus Dwarka Nath Chakrabarti, Kumar Sankar Roy and Jaw 
lurus Challer jee for the appellants. 


. Babus Barania Coomar Bose and Bhupendra Chandra Guha for 
the Respondents, 


The following judgment was delivered by 
D. Chatterjee J.—The defendants owned an occupancy hold- 
ing. The interest of the landlord passed to two persons in two molety 
shares. Each of the new owners ofthe land in suit took separate 
(0 (1892) I. L. К. 19 Cale бо, (2) (1903272 € W.N. 670. 
(3) (1905) a C. L. J. 534- 


A. K. Fazal. 


D. Chatterjee, F. 
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kabuliais fiom the defendants In respect‘of his share of the holding. 
These kabulia/s, however, ‘are’ not in respect of equal meas but of 


"areas differing slightly In quantity, the reason assigned being that 


one of the landlords had made a measurement according to which 
the land was a little more than that for which rent had been ori- 
ginal paid. In any case there "were these two kaduliuss and by 
each Kabulia/ the defandants agreed to pay separate rent to their 
new landlords and to allow them to treat them.as separate tenants 
in respect of measurement and other proceedings. During the 
cadastral survey under Chapter X of the Bengal Tenancy Act each 
of these two landlords made an application under section sos for 
the settlement of fail rent in respect of his eight anna share covered 
by the Aau/ia/ of the defendants. An objection was taken that the. 
application could not be made separately Upon that the two 
landlords applied that if their applications could not be dealt with 
separately they might be dealt with together and assessment of fair 


‘rent might be made. The Settlement Officer, however, treated the 


two applications as separate applications and made assessment of 
falr rent separately in respect of the lands covered by the two 
kabulials. There was an appeal to the Special Judge and he has 
reveised the order of the settlement officer on the ground that the 
application: could not be entertained under section 105 by reason 


"ofthe provisions of, section. 188 of the Bengal Tenancy Act. In 
‘order to determine whether this view of the leained Judge is right 
` I-have to look to the provisions of section 105 of the Bengal Tenancy 


Act. That section provides that a landlord or a tenant may make 
an application within a certain tíme for settlement of rent and upon 
such application the settlement officer -is to settle a fair and equit- 
able rent of the lands held by the tenants. The question is whether 
each of the two landlords can be said to be a landlord in respect of 
the lands covered by the kabulia/ executed in his favour. The polnt 
was before the Court in other connections and it has been held that 


„when a tenant of a co-sharer landlord has executed a &Aaów/a/ in 


favour of that landlord in respect of his share of the lands in his 


holding and enters into a separate: agreement with him forthe '- 


purpose of a tenancy such co-sharer landlord is not to be considered 
as joint landlord with his co-sharer in resp. ct of the tenancy under 
the Aadulia/ but as a separate landlord. That has been decided 
in the cases of Panchanan Banerji v. Кау Kumar Guha (1); 
Gobind Chandra Paul v. Hamidulla Bhuian (2); Sailendra Nath 


(2) (1892) I L, В. т) Calc. б. (9) (1903) 7 C. W. М, буо. 


` VOL. XXI.] HIGH COURT. 


Miller v. Karali Charan Singh (1); and also in other cases. It is 
contended, however, that those cases apply to suits under contracts 
and not to proceedings umder section 105. І do not see, however, 
any reason to distinguish the cases on this ground in so far as they 
decide that the execution of the кад аі creates a separate tenancy 
in favour of the co-sharer landlord. 

The next question :hat arises is whether the share of the land 
covered by each Zabui.a/ can be said to be the land held by the 
tenant. It has been hsld in respect of holdings that a share of an 
undivided holding cannot be called a holding: See Murry Churn 
v. Raja Ranjit Singh (s). The word ‘holding’ does not occur 
in section ros. The word occurring there is ‘land held by the 
tenant.’ The word land has not been defined in the Bengal Tenancy 
Act I do not see any reason why the share of the land held under 
particular landlord shculd not come within the purview of the word 
‘land’ used In the section. In this view of the саве I think that 
section 188 of the Bengal Tenancy Act is no bar to the maintenance 
of this application. 

The judgment and decree of the Special Judge are set aside and 
the case is sent back to him for the decision of such questions on 
the merits as may arise 
- Costa will abide the result. — . 

Against these orde-s, the defendants ERST appeals under 
section I5 of the Letters Patent, 

Babu Bhupendra Nath Guha for the Appellants. 

Babus Kumar Sankar Roy and Ram/aran Challerjes for the 

‘Respondents. 
- The following judgments were delivered : 
Jenkins C. J.—This case has been decided favourably, to the 


plaintiffs by Mr. Justice Digambar Chatterjee on the footing that 


there were separate tenancies and we think that if there were separate 
tenancies then in the cirzumstances of this case there was a compliance 
with the provisions of section 105 of the Bengal Tenancy Act. Even 
if there had not been separate tenancies we think it a possible vlew in 
the.peculiar circumstances ofthis case that there was a sufficient 
application by the landlords, but it is not necessary for us to go 
into that point. In our opinion the judgment of Mr. Justice 
Digambar Chatterjee should be upheld. 

We must therefore dismiss the appeal with costs. 

N. R. Ohatter-ea J.—1 agree. 

A. T. M. Appeals dismissed. 


(1) (1905) a C. L J. (а) (1896) 1 C. W. М. gar, 
6 


April, r. 
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Before Su. Lawrence Jenkins, R.C.I Е. Chief. Justice, and ^. 


Sir Asutosh Mookerjee, Knight, Fudge. 5 
SHAIKH NURA. Ў 


E р. 
BAIKUNTHA МАТН RAY anv oTHERS." 


Additional evidence—-Appellate Court, power of—Civil Procedure Code (Act XIV 
of 1883), Sec. 568— Documents, admission of, in the appellate Court-—Oral 
ovidence consequent ow admission, if can be objected. 


An’ appellate Court can admit evidence which becomes relevant because of | 
the discovery of two documents previously ont of the teach of parties 
filing them. The admission of oral evidonco asa natural consequence of the 
admission of the documentary evidence, cannot be legally objected to. 


` Per D. Chatterjee, ў.—А mortgage executed during a partition suit is to be 
followed against the share allotted to the mortgagor and cannot affect the share 
of. the non-mortgagor. Е 


. Appeal by the Defendant. 
Suit for ejectment. 


A and B formed a joint family. A brought a suit for partition 
in 1888 In which В filed his written statement in 188g. Pending 
the sult, B executed a Zaripesgi lease in 1892 in favour of the defen- 
dant В was the managing member of the family before the partition 
suit. The partion suit was decreed in 1893, the disputed lands 
falling to the share of A. The Court of first instance held that the 
principle of lis pendens applied and the Zaripergi could not prevail 
against the ultimate decree. The defendant never pleaded that the 
Zartpergi was executed by B as the kar/a of the family.” The appel- 
late Court raised the plea in appeal and called upon the parties to 
adduoe evidence as to the transaction being on behalf of the family 
for family necessity. Two previous Zaripesg: leases, one executed 
by B and others, and another executed by B were put in and a co- 
вһагег examined as а witness. The appellate Court, after consider- 
ing the evidence, reversed the decree of the primary Court. Against 
this decree, the plaintiff appealed to the High Court. The appeal 


We 


came on for hearing before Mr, Justice D. Chatterjee, on the sand 


March, 1910, who delivered the following judgment: 


' Letters Patent Appeal No. 40 of 1910, against the decree of Mr, Justice D. 
Chatterjee, in Appeal from Appellate Decree No, 1108, of 1908, agalnst the decree 
of W. Н. Vincent Esq., Judicial Commissioner of Chotanagpur, dated the sth 
February, 1908, reversing that of Babu Asutosh Pal, Munsiff of Ranchi, dated 


the 15th July, 1907 


. VoL. XXI] HIGH COURT. 


D. Chatterjee, J.—The plaintiff purchased the disputed lands 


in execution of a decree against one Harihar in 1899 and. took. 


delivery of possession but was resisted in the actual possession of 
the same by the defendants who claim the same under a Zaripesgi 
deed executed by one Kripal Narain in 1892. The defendants in 
their written statement pleaded that the lands were not the lands of 
Harlhar and the plaintiff had therefore no right to the same. The main 
issues therefore were whether the disputed land formed part of the 
lands purchased by the plaintiff and whether the defendants held 
the same under à Zaripesgi from Kripal Narain. It appears that 
Kripal Narain with Harihar and others formed a joint family. 
Harihar brought a sult for partition in 1888 in which Kripal filed 
his written statemeat in 1889; pending the ault the Zaripesgi 
was executed by Kripal Narain who was evidently the manag- 
ing member of the family before the partition suit which was decreed 
in 1893 the disputed lands falling tothe share of Harihar. The 
Court of first instance held that the principle of Jispendens applied 
and the Zaripergt being executed pending the suit for partition could 
not prevail against the ultimate decre:. The defendants never 
pleaded that the Zaripergi was executed by Kripal Narain as the 
kartu of the family and even if they had taken such a plea it would 
be at once met by the fact that after the suit for partition Kripal 
could not be said to be the kar/a and in fact Kripal so far from 
stating- in the Zaripesgi deed that Һе was granting it as the karsa 
stated that he was entering into the transaction for his own necessity, 
The learned Judicial Commissioner however raised the plea in appeal 
and called upon the parties to adduce evidence as to the transaction 
being on behalf of the family for family necessity. Two previous 
Zaripesgi leases one executed by Kripal, Anant and Birinchi for 
Rs. roo and another executed by Kripal for Кз. 50 were put in and 
a co-sharer dxamined as a witness. Аз the defendant had been misled 
as to the existence of these documents when the case was in the 
first Court, the admission of these documents may have been compe- 
tent and also the examination of any witness as to the formal proof 
of these documents. That would not have materially affected the 
case as Originally made but the learned Judge relies on the evidence 
of the co-sharer witness as proving that the debt was for meeting 
family necessity and in doing so I think he has gone beyond what 
the law authorises him to do. Seotion 568 of the Civil Procedure 
Code does authorise him to admit evidence in appeal when on 
. hearing the case he thinks that such evidence is required to enable 
him to pronounce judgment; it does not authorise him to make a 
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new case not justified by the pleadings, See Kessowji гиг v. -Greal 
Indian Peninsula Railway Company (1) The evidence of Beni 
Narain therefore so far as it goes beyond making out a formal proof 
of the new documents must be left out of consideratione Then the 
documents proved shew tbat a part of the consideratión was borrowed 
jointly by Kripal, Anant and Birinchi at a time when the family was 
admittedly joint. That alone however does not affect Harihar who 
was not а party to the same and the very fact that Kripal took the 
whole debt upon himself after the partition sult shews that the debt 
was not treated asa joint family debt. Apart from the question of 
lispendens therefore the Zaripesgi of 1892 could not bind the share 
of Harihar. Coming to the question of irpendens it is contended on 
the authority of Shaikh Khan Ali v. Peromjü Hduljee Guydar (3) 
that the principle is not attracted by a partition suit in which there is 
no dispute as to shares. This case has been distingulshed in Foy 
Sankari Gupla v. Bharat Chandra Fardhan (3) and Jogendra Chunder 
Ghose v. Fulkumari Dassi (4) and и may be distinguished here 
as limited to the facts of the case which related to a lease pending a 
partition suit in which the existence of the lease may have been 
taken Into consideration in making the allotments. The present is 
a case of mortgage. In the case of Бай Мый Dall v. Ramoodsen 
Chotodhry (5) their Lordships of the Privy Council held that a person 
taking a mortgage from one co-sharer takes the security subject 10° 
the right of other sharers to enforce a partition and thereby to con- 
vert what was an undivided share of the whole intoa defined portion 
held in severalty. Не would take the subject of the pledge in the 
new form which it had assumed (by the partition). The seme 
principle was followed in the cases of Hem Chunder Ghose v. Thako 
Moni Debi (6); Lakshman v. Gopal (7), Joy Sankars Сира v. 
Bharat Chandra Burdhan (3). If that be the law in respect of mort- 
gages before a partition suit 18 put in, there can be no doubt that a 
mortgage executed during a partition suit must be followed against 
the share allotted to the mortgagor and cannot affect the share of a 
non-mortgagor. The judgment of the lower appellate Court therefore 
is set aside and the decree of the first Court restored with costs. 

Against this decree, the defendant preferred an appeal under 
веспоп 15 of the Letters Patent. 

Babu Foges Chandra Dey and Moulvi дай Ahmed for the 


Appellant. . 
(1) (1907) I, L. R. 31 Bom. 381 P. C, (а) (1896) 1 C. W. М. баз. 
(3) (1899) I. L. R. 26 Calc. 434. {4› (1899).1. L. К. 27 Cale. 77... 
(5) (1874) L R. 1I A. 106. (6) ( 893) І. L, К, зо Cale, 533. 7 


(7) (1898) I. L. R. 23 Bom. 385. y 


. Vor. хх1л HIGH COURT.^ ' 


Babs Nagendra Naih Ghose for the Respondents, 
The judgment of the Court was delivered by 


Jenking C. J.—The sole point in this case ів а very simple 
one and it Is whether the learned Judge of the lower appellate 
Court was justified in admitting evidence which became relevant 
because of the discovery of two documents which had previously 
been out of the reach of defendant No. 2 who is the appellant before 
us. We сап enteitain no doubt that the Judge was entitled to admit 
the documents, Indeed that is conceded before us. The oral evi- 
dence that was admitted was a natural consequence of the admission 
of the documentary evidence, and we think there can be no legal 
objection to ita admission, If that be во, it is conceded that the 
findings of the lower appellate Court are conclusive. 


We must, therefore, reverse the judgment of Mr. justice. Digame 
bar Chatterjee, and restore the decree of the Judicial Commissioner, 
The respondent before us must pay the costs of both appeals їп the 
High Court. 

A. T, М. І es 


Appeal allowed: 7 


Eefore Mr. ушшш Casperts and Mr. Justice N.R- Ошу. 
BROJONATH SAHA anD OTHERS 


v. 


DINES CHANDRA NEOGI амр отнива.? -= 


Hsiates Partition Act (Vof 1897 В,С.) Sections 4, gg—Anomalons burden 
Kobala with a condition for payment of Government repensi through 


wendor—Proprietor—Batwara proceeling—Land sold given to other cê- 


sharers—Vendee s remedy. id 


A sale of &kamar lands by one co-sharer to another with a condition for 
the payment of Government revenue by the vendes io the vendor із an ' anoma- 
lous burden and not an incumbrance; and if the vendee did not get himself 
registered, the butwara authorities cannot take any notice of the Interest 
claimed by the vendee. If Ше land purchased was givento other co-sharern, 
the vendeeis entitled to get equivalent land from his vendor or hls Jegal 
represontative. 


* Appeal from Appalistà Decree No, 2220 оё 1908, against tho dered of 
Babu Kisori Lal Sen, Subordinate Judge of Dacca, dated the ш July, 1908, 
reversing that of Babu Upendra Nath Bhanja, Munsiff of "acm dated 
the Bath January, 1908. s + 


December, 20. 
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Appeal by the plaintiffs. 
Suit for recovery of land purchased or its equivalent. 


"The materialfacts and arguments are fully set forth in the 
judgment, a. 

Babus Dwarka Nath Chakrabarti and Ramani Mohan Chatterjee 
for the Appellants. | 


Babus Basasía Coomar Bore, Harendra Narayan Miller. and 
Umes Chandra Ghose for the Respondents. 


The judgment of the Court was delivered by 


Caspersz J.—The plaintiffs and defendants Nos, 1 to 4 are 
co-sharers in a certain revenue paying estate. On the 33rd Chaitra 
1492, Annada Sundari Dasya, the mother of defendant No. 4 
executed whatis headed asa * Kobala or out and out sale of 
land" in favour of the plaintiffs These lands were Khamar lands 
and they were specified by the vendor who described herself as 
owner in possession with power and right to make gift or sale of 
а сепаїп fractional share in the mahal within which the Khamar 
lands were included. "Towards the end of the conveyance, there is 
a stipulation that the vendees would pay annually 5} annas as 
rajathya, Government revenue of the land conveyed into the vendor's 
sarkar; in other words, the vendees would pay a certain sum of 
money which the vendor would be bound to remit to the Collec- 
tor as revenue payable in respect of the land so conveyed. The 
plaintiffs were not registered as proprietors of the landa in question, 
Thereafter, a partition was effected under the provisions of Act V 
of 1897 (B.C.) the proceedings ending in the year 190t. "The plain- 
tiffs did not secure their kobala lands in those partition proceedings, 
nor any land equivalent to those kobala lands. In fact, they were 
allotted to the share of defendants Nos. т, a and з. The plaintiffs 
brought their present suit to obtain either those identical lands or, 
in leu of them, the lands which had been allotted to defendant 


No. 4. 


The first Court decreed the suit giving the plaintiffs the lands 
which had been given to defendant No. 4 ш lieu of the kobala 
lands. Various questions of fact were decided by the Munsiff but 
on appeal to the Subordinale Judge, the case turned on a simple 
issue, whether the kobala was or was not an out and out sale, and 
in the opinion of the Subordinate Judge, the conveyance being of that 
description, the plaintiffs’ guit failed. 


In second appeal, the substantial argument of the learned Vakil 
on behalf of the plaintiffs is that, on general principles the defendant 


` 


-VoL. XXL) HIGH COURT. 


No. 4 cannot be allowec to retain a two-fold benefit and that, 
in any case, the Munsiff’s decision ів one which i is in accordance, 


with justice, equity and good conscience. 


We have read the kobala of the 23rd Chaitra 1392, and, in our 


opinion, though it is an out and out conveyance, it is impossible to 


ignore the peculiar cond:tion for the payment of Government reve- 


nue by the vendees to the vendor. Аз a result of that stipulation, 
the plaintiffs (vendees) were unable to represent themselves - as 
proprietors of the land purchasod. They were proprietors, but 
they were not iegisicred proprietors. ‘That being so, the butwara 
authoitics could not take notice of the interest they claimed in the 


land conveyed (section 4 5f Act V of 1897 B.C). Our attention 


has been called to section 99 of the Act. It runs thus :—"* If any 
proprietor of an estate held in common tenancy and brought under 


partition in accordance with this Act has given his share ога portion. 


thereof in putni or other tenure or on lease, or has created 


any other encumbrance thereon, such tenure, lease or encumbrance’ 


shall hold good as regards the lands finally allotted to the share of 
such proprietor and only as to such lands.” It will be observed 
that the kobala of the 33rd Chaitra 1293, was not a conveyance of a 


share, It was in respect of certain specified lands. But, in some 


respects, the burden imposed upon the share of the vendor was ar 


. encumbrance. Itis not, necessary {2 discuss the cases which have 


been decided on some cognate questions under section 37 of Act 
XI of 1859. We may, however, mention the саве of /Aa&cor Баг 
Roy Chowdhry v. Nubesn Kishen Ghose (1). In Joy Sankari 
Gupta v. Bharat Okanmira Bardhan (з) an application таз made 
in accordance with the equitable principles originally recognised and 
given effect to by the Privy Council in the case of Saij Май Гай 
v. Ramoodern Chowdhry (3). We may usefully quote a passage In 
the judgmént of the Judicial Committee where their Lordships 
said :—“ It is clear that the moitgagor had power to pledge his 
own, undivided share in these villages; but it is also clear that 
he could not by so doing affect the interests of the other sharers in 
them and that the persons who took the security took it subject to 
the right of those sharers to enforce a partition and thereby to 
convert what was an undivided share of the whole Into a defined 
portion held in severalty,” 


But, аз we have already said, this case is ‘not one of an 


encumbrance strictly so called; it is rather а case of an anomalous 
: (1) (1871) 15 W. К, 552., (з) (1899) I, L. R. 26 Calc. 434, 
(9) (1874) L. R- 1 I. A. 106. Р 
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burden imposed by the widow оп hei share, in that she allotted 
certain khamar lands to the plaintiffs and pledged herself to pay 
Government revenue on receipt of a sum from the plaintiffs. For 
the purposes of the partition proceedings, the widow represented 
her vendees, and, although it might be difficult to describe 
her position as being that of a üustee for the vendees, that 
would be the practical result of the attitude adopted by her in con- 
sequence of the conveyance. 


Under these ciicumstances, wo aie unable to agree with the 
Subordinate Judge in altogether dismissing the plaintiffs’ action. We 
must apply those general principles of equity that always govern 
cases which are not precisely covered bya particular section of a 
particular statute. ] 


There remain, however, questions which must be gone inte by 
the lower appellate Court. The first of these is whether the interest 
of the widow, Annada Sundaii, was an absolute interest, as she 
desciibed it. The plaintiffs’ suit was based on the existence of such 
an absolute interest. If she had any absolute interest, we think the 
plaintiffs are entitled tp follow the lands allotted to defendant No. 4 
in lieu of, and coiresponding to the lands conveyed under the 
kobala of the 23rd Chaitra 1292. If, however Annada Sundari 
held a mere Hindu widow's estate, the question would arise ag to 
whether there was any legal necessity for raising Rs. 300, the 
purchase money mentioned in the conveyance. The first Court 
observed that no issue had been raised as to legal necessity in this 
case, and that the defendants did not say, in their defence, that there 
was no legal necessity for creating the kobala. But on reference to 
the written statement of defendant No. 4 ( para 9), we find that 
various pleas were raised going to the root of the matter, 
and it was said that any act done by Annada Sundari without any 
authority ia not binding upon the defendant No. 4. It will be 
necessary to frame an issue as to this. Of course, if Annada 
Sundari was under no legal necessity to raise the money, her con- 
veyance to the plaintjffs would not operate after the death of the 
Hindu widow. 

The only other question 1emaining in the case 18 аз to the tenancy 
of defendant No. 11 Ram Chandra Bose. As to this also, there 
must be & distinct finding by the lower appellate Court. 

With these observations, we allow this appeal and direct that the 
case be sent down to the lower appellate Court for a decision of 
the points indicated Бу us, 7 


. VoL. XXI.] HIGH COURT. 


If the evidence, as recorded, is not sufficient to enable the lower 
appellate Court to arrive at findings on the further points indicated, 
it will be at liberty to require both paries to adduce additional evl- 
dence. Such evidence' may be taken by the lower ме Court 
or by the first Court, | 


Costs will abide the result. 
The defendant Шш 1 respondent is entitled to his costs of this 
appeal. . 
A. T. и, 
` Appeal allowed and cate remanded. 


Before Mr. Justice “Holmwood and Alr. Fuslice Chapman. 
TARINI KANTO MOJUMDAR 


7. 
ISWAR CHANDRA CHAKRABARTI.* 


Skikmi talugdar, rights of—Shikmi granted by co-sharer of undivided joint 
ettate—Partition by Collector —Estates Partition Act (V of 1897 B.C.)—Land 
in shikimi given to other co-zkarer 


On partition by the Collector under the Estates Partition Act, wh en any land 
of an undivided joint estate which was let out in shikml by, any co-sharer, 
is alloted to any other co-sharer, the latter takes it free from the incum- 
brance so oreated , 


Foy Sankari v. Bharat (1) followed. 
Appeal by Defendant No. 1. 
Sult for kas possession. 
The material facts and.arguments appear from the judgment. 
` Babus Opendia Nath Mukherjee and Gobinda Chanda Dey 
Roy for the Appellant. 
Babus Foges Chandra Ray and Sasadhar Ray for the Respon- 
- dent. 
The judgment of the Court was delivered by 
Holmwood J.—This is an appeal by the defendant in a suit 


for Khas possession brought by the plaintiff on the footing that the 
land in dispute fell into the plaintiffs share on partition against 


* Appeals from Appellate Decress Nos. 2511 and 2512 ОЁ 1910, against the 
decrees of Babu Satya Charan Ganguli, зга Subordinate Judge of Mymen- 
singh, dated the 16th March, 1910, modifying that of Baba Rai Mohan Kar- 
makar, Munsiff, 3rd Court at Netrokona, dated the ajrd Jane, 1909. 


1) (1899) 1.1. R. 96 Calc. 434. 
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the different defendants. The defendants admitted the partition 
but they say as they were no parties to it and дз the partition was 
between the co-sharer proprietors, they, the defendants, who. held a 
shikmi taluk under another co-sharer cannot be ejected by the plain- 
tiff unless and unti] he establishes affirmatively that the lands in dis- 
рше do not appertain to their shikmi taluks, which really Involves 
the assertion that the plaintiff cannot obtain any portion "of the ара 
which was allotted to them by paitition if any body chooses to 
say that it belongs to the shikmi Taluks. But the contention 
in this appeal is that onus has been wrongly thrown upon the 
defendant of showing that these lands really appertain to their shikmi 
taluks. в 

Now we do not think that this question of onus arises at all. 
The shikmi taluks were created by the co-sharer who was the Zamin- 
dar of estate No. 96. The lands of estate No. 96 were held jointly 


- with the lands of estate Мо. 3653 which has been held by the pre- 


decessors of the plainuff and now is held in severalty by the plaintiff 
under this partition. The question of what fell into the share of 
estate No. 3653 on partition 1$ в question of parcel or no parcel, in 
other words, a question of fact, and the plaiatiff having established 
that the land in dispute fell into his share on partition, it is clearly 
for the defendant to establish that he has some special right in ltmi- 
tation of the plainüff's mght by partition, The plaintiff In fact shows 
that the landlord of the defendant, that is, the owner.of estate №, 96 
has given up his title to the land, and therefore the defendant cannot 
resist the plaintiff's paramount title without proof of his physical 
holding under the plaintiff. But we may even go further than this 
and say that the defendant could not even defend this suit on the 
principles laid down by the Privy Council tà. By/na/4. Lall v. Rasoo- 
deen Chowdry (1). Thìs w а case of mortgage, but the principle laid 
down was that ifan undivided owner creates an interesi by whioh 
the other co-sharers are not bound the holder of that interest cannot 
follow the interest of the other co-shgrers. It was sought to distin- 
guish this case by a principle of adverse possession because the 
mortgagees had not completed their ttle by foreclosure, whereas 
in this case the shikmi holders had been holding for rao years. But 
this case is obviously stronger than that of a mortgage, for when the 
mortgagees foreclose they become co-sharera themselves which the 
shikmi talukdar can never be ; and there can be no adverse posses- 
sion as between co-shaiers. But the case, foy Sankari Gupla v. Bharat 
Chandra Bardhan (2), 1$ exactly in point. That was а case similar 


(1) (1874) 21 W. R 233. (а) (1899) I. L. В, 26 Calc, 424. 


. VoL. XXI] К - HIGH COURT. 


“to the present case, and the Chief Justice and Mr..Justice Banerjee 
there held that on partition by the Collector under the Estates Par- 
tition Act, when any land of an undivided’ joint estate which was 
incambered Фу any co-shar.r is allotted to any other co-sharer the 
latter takes it free fram the incumbrance во created, so that it was 
“not open to the defendant to make this defence in this suit. 


The ‘plaintiff must succeed by virtue of his undivided title which 
he has established and the appeal must therefore be dismissed 
with costs, 


` This judgment will govern S. A. 2512 of gus 


A Т, М. 
Арай dismissed, 


Before Sir Asutosh Mookerjee, Knight, Fudge, ана Mr. Justice 
` Chapman. 


NOGENDRA MOHAN RAY AND ANOTHER 
v. 
PYARL MOHAN SAHA AND OTHERS.* 

Astates Partition Act (У of 2897 В. С ),, section 99—Lands held in severaliy 
in pursuance of & private arrangement—Tenure, creation of, by one co-skarer— 
Tenure, if binding on ову co-sharers—Co-sharers getting lands within 
tenure, оп partition—Defendant’s allegation sutrue—Defendant, if can 
sticored — Legislature — Presumption. 

Section 99 of the Estates Partition Act applies only when the lands are 
held jointly by the proprietars and not In severalty in puisuance of a private 
arrangement between the parties. 

Hridoy v. Blohobutnessa (1) followed 

Certain lands included in a revenue-paying estate were owned by members 
of an undivided family. The defendants held them as a tenure under the co- 
sharers to whose exclusive share they had been assigned by private partition. 
Thereafter on a partition of the entire estate by the Collector under the -Estates 
Partition Act, these lands were allotted to the plaintiffs , 

Held, that аз the lands were, under private arrangement, held in-severalty 
and not in tenancy 1а common, the plaintiffs took them’ subject to the tenure 
of the defendants. 

A plaintif cannot be allowed i abandon his own case, “ad@pt that of the 
defendant and claim relief on that footing. 

* Áppeal from Appellate Decree No, 3841 of 1912, against the decree of 
Babu Tarak Chandra Das, Subordinate Judge of Dacca, dated the grst August, 
1912, reversing that of Babu Kedar Nath Chowdhry, Munsiff of Manikgung, 
dated the gth June, 1911. 

(1) (1892; I. L. В, 20 Cale, 285. 


April, 28 
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[ 
Skib Krishto v. Abdool (1), Ramdayal v. jw«nmenjoy (2) and Balmukund 
‚у. Bhagwandas (3) referred to. 


But where each party failed to realise the legal effect of the facts OR 
by him and the parties went to trial on the substantial issue in the case, namely, 


„Whether or not there had been a private partition of the lands prior to the 


partition by the revenue authorities and whether the tenure of the defendants 
was created by the entire body of landlords or by some alone of the shareholders 
in respect of specific lands allotted to tbem, and the question was answered 


„against the defendants and in favour of the plaintiffs 


Held, that it did not prevent the defendants from contending.that even on 
the facts found, the claim for ejectment could not be sustained. 


Presumption of legislative affirmance of judicial interpretation of Statutes 
when re-enacted, explained. 


Appeal by the Plaintiffs, 

Suit for declaration of title to land and for ejectment of the 
defendants. 

The material facts and arguments appear from the judgment. 

Mr. S. P. Sinha, Babus Dwarka Nath Chakrabarti and 
Debendra Nath Bagchi for the Appellants. 

Dr. Rash Behary Ghose and Babu Ramani Mohon Chatterjee 
_for the Respondents. 

С, А. V. 


. , The judgment of the Сош! was delivered by 


Mookerjee J.—This is an appeal by the plaintiffs in a suit for 
declaration of title to land and for ejectment cf the defendants there- 
from. The case for the plaintiffs is that the disputed lands were includ- 
ed ina revenue-paying estate owned by themselves and by their co- 
sharers and that the defendants held them as a tenure under the co- 
sharers to whose exclusive share they had been assigned by private 
partition. Thereafter, on a partition of the entire estate by the Collector 
under the’ Estates Partition Act, these lands were allotted to the 
plaintiffs, but they were unable to obtain possession thereof, as the 
defendants set up their right to hold them as their tenure. The 
plaintiffs accordingly instituted this suit to establish their Ше and to 
eject the defendants on the ground that their tenure was operative, 
not upon the lands assigned to the plaintiffs, but upon those assigned 
to their grantors. ‘Che defendants denied the uuth of the allegation 
of a prior private partilion amongst the proprietors, and asserted 
that ds their tenure was held under all the co-shaiers, the plaintiffs 

(0) (1879) 1, L.R. 5 Cale. боз. (2) (1887) I. L, R, 14 Calc. 791. 
(3) (1912) 15 Bom L, R. 209. 
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were not competent to avoid it. On these pleadings, the issue was 
raised, whether there was a private settlement among the proprietors 
аз regards the possession of the lands of the original estate as stated 
in:the plaifit. The tria] Court found on the evidence that there was 
a private settlement among the co-sharers of the estate whereby 
each of them came to be in separate possession of distinct parcels 
of land. The Court also found that the tenure was held not under 
the entire body of co-sharers but under some of (ћеш. only, and 
that of the share owned by the plaintiffs, one-twelfth had been 
derived from the grantars of the tenure, The Oourt thereupon 
held that the plaintlffs were entitled to eject the defendants from 
the remaining share of the lands. On appeal by the defendants, 
the Subordinate Judge affirmed the finding -of the first Court that 
there was a private divisicn of the lands to which all the joint pro- 
prietors had agreed anc upon which they had all acted. In this 
view, the Subordinate Jucge held that the partition by the Collector 
had not affected the tenure, as the defendants were not and could 
not be parties to the partiaon proceedings and that the plaintiffs had 
taken the lands allotted to them subject to the tenure held by the- 
defendants, The plainti£s have appealed to this Court against the 
decree of dismissal made by the Subordinate Judge, and have con- 
tended that under section 99 of Act V of 1897 B.C., the lands in 
their hands are not subject to the tenure set up by the defendants. 
In support of this view. reliance has been placed upon the decision 
in Foy Sankari Gupla v. Bharat Ohandra Bardhan (1). ` 


Section 99 of the Estes. Partition Act is in these terms: “ If 
any proprietor of an estate held in common tenancy and brought 
under partition in accordance with this Act, has given his share or 
‘a portion thereof in putni or other tenure or on lease or has created 
any other encumbrance thereon, such tenure, lease or ehcumbrance 
shall hold good as regards the lands finally allottsd to the share of 
such proprietor and only аз to such lands,” It is bence essential, 
to make the section applicable, that the estate should be held.in 
common tenancy. On behalf of the appellants, it has been con- 
tended that an estate must be deemed held In common tenancy во 
long as any Incident thereof, for example, the ability to pay 
Government revenue, continues joint, although the lands may have 
been divided and are held in severalty. This contention. is opposed 

‚ to the decision In Abdel Latif w. Amansddi (a); there it was held 
that the words “estate neld in common tenancy "are used in 
contradistinction to an estate held in severalty among the proprietors 

(1) (1899) I L. К. 26 Cal.. 434. (2) (1911) 15 С, W, N. 426. 


THE CALCUTTA LAW JOURNAL, (Vor. XXI. 


themselves by private arrangement, as is clear from an examination 
of sections 5, 7, 63, 76 and 79 of the Estates Partition Act, This 
decision ів in conformity with the earlier tase of Hridoy Nath v. 
Mohobutnessa (1) which interpreted the corresponding section of an 
earlier Statute (section 128 of Act VIII of 1876 B. С). Ап exa- 
mination. of the decision in Zridey Nath v. Mohobufnessa (1) shows, 
again, thatthe view there taken was in accord with along line of 
authorities decided under the corresponding provisions of Regula- 
tion XIX of 1814: AAkmedoollah v. Ashruff Hossein (2); Obhoy Churn 
v. Huri Nath (3); Fuggessur v. Bisessur (4). The position, there- 
fore, is that under the Estates partition Act, 1876, this Court, on an 
elaborate review of the previous state of the law, came to the conclu- 
sion, in Hridoy Nath v. Mohobufmersa (1) that the principle embo- 


. died in section 138 was applicable, only where the lands of the estate 


were not held in severalty The Legislature, in 1897, proceeded, 
presumably with full knowledge of the judicial interpretation of 
section 128, to reproduce its provision withoul any variation as 
section 99 of Act V of 1897. The inference séems irresistable that 
the judicial interpietation of section 128, to which we have referred, 
correctly represented the intention of the Legislature; for it is a 
well-settled:principle of construction that the Legislature is pre- 
sumed to know, not only the general principles of law but the con- 
struction which the Courts have put upon particular statutes. In the 
words of Lord Campbell, C. J. in Manse у. Queen (5) and James 
L. J. in Zap. Campbell (бу, “ Where a section of an Act, which has re- 
celved a judicial construction, is re-enacted in the same words, such 


‘re-enactment must be treated as a legislative recognition of that 


construction.’ The inference is, therefore, perfectly legitimate that 
the Legislature has, in the new Ао! of 1897, adopted the 
settled judicial construction which 18 thereby .sanctloned and 
intended to be continued in force: Yogendra Chunder v. Shyam 
Das (7). We hold accordingly, on the authority of the decision 
in Hridoy Nath v. Mohobutnessa (1) which has been accepted as good 


law applicable to Act V of 1897, in Aimanaddi v. Nabin Chandra (8) 


and Abdul Latif v. Amanuddi (9), that section yy applies only 


(1) (1892) I, L. R, зо Cale 285 

(a) (1870) 13 W. R. 447 : BB. L. R, App. 73 note. 

(3) (1881) 1, L. R, 8 Calc. 72 (4) (1883) 1a C. І. В 281. 

(5) (1857) 8E. & B. 54 (73). (6) (1870) L. R. $ Ch. App. 703. 
(7) (1909) 1. 1. R 36 Cale, 543 (545) ; 9. C. L. J. 271. 

(8) (1909) 11 C. L, J. 95. (9) (1911) 15 C W.N. 426. 
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where the lands are held jointly bythe proprietors and not in severalty 


in persuance of a private arrangement between the parties. This view - 


Is not oppased to the decision іп Foy Sankari v. Bharat Chandra (1), 
where the 14018 were held, not in ветег у but in common tenancy. 
In-these circumstances, it was ruled, on the authority of the decision 
of the Judicial Committee in Byjwath v. Ramoodeen (2), that when on 
partition by the Collector any land of an undivided joint estate, 
which had been encumbered by any co-sharer was allotted to any 
other co-sharer, the latter took it free from the encumbrance so 
created, But we may observe that the decision in Ahmedooliah v. 
Ashraff Hossein (3), which was followed in Hridoy Nath v. Mohobut- 
nessa (4), is not, as is assumed in Foy Sankari v. Bharal Chandra (1), 
inconsistent with and has not consequently been  overruled in effect 
by the decision of the Judicial Committee in Byjnath v. Ramoo- 
deen (2). Аз explained іг Hridoy Nath v. Mohobutnessa (4), which 
was not brought to the гойсе of the Court in Foy Sankari v. Bharat 
Chandra (1), the lands in 4Amedoollah v. Ashruff (3) were held in 
aeveralty, while the lande in Syjzath v. Ramood:en (2), were held in 
common tenancy. This distinction explains the cases of Venkata- 
rama v. Esumss (5), Vura v. Baikuntha Мал (6), Brojonath v. 
Dinis Chindra (у), and Tarini Kanto v. Iswar Chandra (8) where 
the decision in Foy Sankari v. Bharat Chandra (1) was followed. 
In the case before us, the Courts below have concurrently held that 
the lands were, under private arrrangement, held in severalty and not 
in tenancy in common; consequently section 99 of Act V of 1897 
has no application. Tte inference follows that the plaintiffs have 
taken the disputed lands subject to the tenure of the defendants and 
are not entitled to eject tiem. 


It has finally been argued that the defendants should not be 
allowed to defeat the claim of the plaintiffs when it has bzen found 
that their allegation is untrue on the facts. In our opinion there is 
no force in this contention. No doubt as was laid down in the cases 
of Shibkrishio v. Addool `9), Rumdayal v. Funmenjoy (10) and Bal- 
mukund ч. Bhagrandas (11) à plaintiff cannot be allowed to abandon 

(1) (1899) I. L К. 26 Calc. 434. 

(a) (1874) L. R. 1, А. 106; 21 W. R. 233. 

(3) (1870) 13 W. К. 447 ; 8B L, R, App, 73, note. 

(4) (1892) I. L R. 20 Cele. 285. (8) (1909) I. L. R. 33 Mad. 429. 

(6) (1913) ar C. L. J. 596 (7) (1910) a1 C. L. J. 599., 

(8) (1912) ar C. L. J. боз. 

(9) (1879) I. L. R 5 Calc. 602, 5 C. L. R. 455. 

(то) (1887) 1, L. R., 14 Сах. 791 (793). ad (auis 15 Bom..L. К, 209. 
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his own case, adopt that of the defendant and claim relief on that 


‘footing. Here, however, what.has happened is that each party failed to 


realise the legal effect of the facts alleged by him; the раев went to 
trial on the substantial issue ‘in the case, namely, whether ôr not there 
had been a private partition of the lands prior (о the partillon by the 
revenue authorities aud whether the tenuie of the defendants was 
created by the entíre, body of landlords ог -by some alone of the 
shareholders in respect of. specific lands allotted to them. Thi» 


question has been answeied against the defendants and in favour of 


the. plaintiffs but that does not prevent the defendants from contend- 
ing that even on the facts found the claims for ejectment cannot be 
sustained. . ` 
The result ls ас (е decree of ће Subordinate Judge is affirmed І 
and this appeal diamissed with. costs. "P o Ad. 
чы ` Appeal dismissed. 
A. T. M. 


VoL, XXL] | HIGH COURT, 


CIVIL RULE. 


Before Mr. Fustice Holmwood and Mr. Fustice Mullick, 


DWARKA NATH DASS AND ANOTHER 
D. 
MONMOHAN TOPEDAR.' 
Party, addition of —Transfer of party—New party ~Limitation Act (IX of 
1908) Sec. 22. 

A party transferred from the side of a pro forma defendant to that of the 
plaintiff, Is not а new party to whom the provisions of section 22 of the Limi. 
tatlon Act apply. 

Nagendrabala у. Tarapada (1), Hossainara Begam т Rahimannessa 
Begam (a) and Narsinà v Vaman (3) referred to 

Rule obtained by the Plaintiffs. 

Application under Section 25 of the Provincial Small Causes 
Court Act. 

The material facts and arguments appear from the judgment. 


Dr. Sarat Chandra Basak and Babu Satis Chandra Chowdhury 
for the Petitioners. 


Babu Dhirendra Lal Kastgir for the Opposite Party, 
The judgment of the Court was as follows : - 


This was a Rule call.ng upon the opposite party to show cause 
why the order of the Small Cause Court, dismissing a suit for 
limitation, should not be set-aside. 


The case is one wkich clearly falls under sectiqn 22 of the 
Limitation Act; and the question is whether it can be said that a 
pro forma defendant, who was joined at the institution of the suit 
and who is made a plaintiff after the period of limitation, can be 
brought within the meaning of section 22 of the Limitation Act as a 
new plaintiff. On the authority of several cases, first of all, the 
case of JVagendrabala Dedya v, Tarapada Acharjes (1), then that of 
Hossainara Begam у. Rahimannessa Begam (2) and lastly that of 
Narsinh v. Vaman Venkaizao (3), we are of opinion that the rule, that a 
party transferred from the side of the defendants to that of the 

* Civil Rule No, 1116 of 1914 in the matter of suit No. 1235 of 1913 of the 
Court of Small Causes at Dacca. 

(1) (1908) I. І. К. 35 Cale. 1065; 8 C, L. J. 286. 

(a) (1910) I. L. В, 38 Cale. 342; 13 C. L.J] 4. 

(3) (1909) I. L. R. 34 Bom. 91. 


r 
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plaintiffs is not а new party to whom the provisions of section 3a of 
the Limitation Act apply, is an absolute rule and cannotbe dis- 
tinguished in the way in which the learned pleader for the opposite 
party has sought to ‘distinguish it upon certain remarks ‘in the 
case in Nagendrabala v. Tarapada (1). No such limitation was placed 
upon it by the Judge who presided over the Bench which issued the 
Rule in delivering the judgment in the case of Zossainara v. Rahi- 


ташына (2). On the contrary, he pointed out that the person who.: 


was transferred from the category of defendant to Ше category of 
plaintiff could not have maintained the action at the time the sult was 
instituted ; and in the Bombay case, Narrinà v. Vaman (3) the rule is 
stated о апу qualification whatever. 

With regard to the case of Nagendra v. Tarapada (1) to which 
one of us was а party, we certalntly did not intend to lay down that 


the ciroumstance mentioned, namely, that the original plaintif had a ` 


right to enforce his interest as co-sharer, should in any way affect 
the rule which we laid down in the same terms as it was laid down 
in the subsequent cases. i 

We are therefore of opinion that this Rule must be made - abso- 
lute. The case will be remanded to the lower Court for a gecon 
оп the merits. 


The petitioners are entitled to tbe costs of this hearing, which sd 


assess at two gold mohurs. І 
| Rule made absolute. 
А. T. М. 


(1) (1908) I. 1„ В. 35 Cale, 1065 ; 8 С. L. J, a86. v A 


(a) (1910) L L, R. 38 Calc. 342 ; 13 C. L J. 3. 
(3) (1909) 1. L. R. 34 Bom, gr. 


" 


Before Sir Asutosh Mooker ме, Knight, Fudge, and Mr. иле 
Chapman. . 
JOGENDRA NATH SAHA , : А 
p. s 
COLLECTOR OF FARIDPUR.* 
Bengal Wills and Intestacy Regulation (V of 1799), Sec. 7——Claiwant— , 
District Sudgs, when can assume jurisdiction—Gift, 

Before a District Judge сап assume jurisdiction under section 7 of Regula- 
Hon V of 1799 two facts must be established ; namely, first, that a person has 
died intestate, and, secondly, that there is no caimant to the personia property 
left by him. 

* Civil Rule No. 789 of 1914, against an order of G. B. Mumford Esq , 
District Judge of Faridpur, dated the roth Jone, 1914. 


` 


Vor. XXI.] .. Вен COURT, 


A person who claims personal property under a gift from the Intestate is a 
claimant withln the meaning of section 7 of Regulation V of 1799. 
Application for revision by а claimant to the property of an intestate. 
The material facts and arguments appear from the judgment. 
Babu Surendra Kumar Base for the Petitioner. 
Babu Ram Churn Miira for the Opposite Party. 
The judgment of the Court was delivered by } 
. Mookerjee J.—We are invited in this Rule to consider the 
legality of an order made ostensibly under sectlon 7 of Regulation V 
of 1799. It appears that cne Sondamini Peshakar, a woman of the 
town, died leaving personal property of some value. The police 
appeared on the scene immediately after her death. The petitioner 
claimed the property in dispute on the allegation of a gift to him 
by Soudamini who was in his keeping. The police submitted a 
report to the Magistrate; he, thereupon, direced the matter to be 
placed before the District Judge, who Initiated the present proceed- 
ings under section 7 of Regulation V of 1799. The District Judge 
has taken evidence and has overruled the claim on the ground 
that the gift was in the nature of a Donatio Mortis Causa and was not 
operative in law. On behaE of the petitioner it has been contended 
that the District Judge had no jurisdiction to take proceedings 
under seclion 7. Weare of opinion that this contention is well- 
founded and must prevail That section is in these terms: “ The 
Judges of the Zilla Courts, on receiving information that any person 
within their respective jurisdictions has died intestate, leaving 
personal property, and that there is no claimant to such pfoperty, 
are to adopt such measures &s may be necessary for the temporary 
care of the property." It nas been contended by, the learned 
Government pleader that the claimant mentioned in the section is 
а person who claims the property as an heir of the deceased. We 
.are not disposed to put such a narrow interpretation upon the 
section. There was undoubtedly a claimant in this case, namely, 
the petitioner, whose claim was found to be prima facie good by the 
police officer. Before the District Judge cen assume jurisdiction 
under section 7, two facts must be established ; namely, frs/, that 
the person has died intestate, and, secondly, that there is no claimant 
‘to the personal property left by him. The second ‘condition has 
obviously not been fulfilled. The Rule must consequently be made 
absolute and the order of the Court below discharged. Tho peti- 
tloner is entitled to his costs in this Court. We assess the аы 
fee at one gold mohur. 
А. Т. М, Rule made absolute. 


6r4 


Civir. 


— 


1914. 
MÀ 
Jogendra Nath 


т. 
‚ СоПевіог of Farid- 


рш... 


November, I9. 
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efore Sir Asutosh Mookerjee, Knight, Fudge, und Mr. F ustice 
Newbould. 


MADHU SUDAN PATITUNDA , 
v. ' 
RASH MOHAN SEN PODDAR амр orHzzs.* - 


Rateable dixtribution—Perean getting decres after assets were realised, if can 
apply—Attachment before judgment—Civil Procedure Code (Act V of 1908), 
sections 75, 115, I151—4mAerent — jurisdiciion—Resision—Error of law,- 
inducing Court to assume jurisdiction. ` 
Section 73 of the Code of Civil Procedure applies only where an application 

for execution has been made before the assets have been realised. An order 

for rateable distribution cannot be made in favour ofa person who has not 
obtained his decree but only an order for attachment before ‘judgment and 
who is thus incompetent to apply for execution at the time when the assets 
were realised. 

Bultoo v. Gosiani (1) distinguished. 

Where there is not only an express provision of the law but an express pro- 


. 


. vision negativing the claim of the party, the doctrine of inherent powers of a 


Court which is recognised by section 151 of the Code of Civil Procedure, 
has no application. id 

Attachment before judgment does not by itself create any Interest In the 
property attached. i 

Sewdut v. Sree Canio (2); Basiram v. Kattyayani (3); and Yogendra 
v. Monmotko (4) referred to. 

А person who has óbtained merely an attachment before judgment cannot 
restrict tlie rights of an attaching creditor who has previously obtained 
his decree. 

Basiram v. Kattyayani (3) followed. 

„The High Court сап interfere with an erroneous order of a subordinate 
Court, when as a result „of that order, though erroneous in law, that Court has 
assumed a jurisdiction which it did not possess or has declined a: Juridiction 

which was vested in it by law. 


Manisha v. Siyali (5); Vishrambhar v. Vasudev (6); and Yorodtnund v. 
Amrita (7) referred to. 

* Civil Rule No. 36 of 1915, against the decision of Babu Nirode Капјап 
Guha, Munsiff of Barisal, dated the 18h November, 1914. 

(1) (1909) 13 C. W. М. 1177. 2 

[* See Sasi Bhusan v. Radha Nath (1914) по C. L, J, 353 and Muthia 
Chettiar v. Bawa Sahib, (1914) 27 M, L. J. 6o5 (610) per Oldfield J. —Rep.].. 

- (а) (1906) I.L R 33 Calc639; to C. W. М. 631. 

(3) (1911) L L К, 38 Calc, 448. f 

(4) (1912) 16 С.'1.. J. 565, 17 C. W. N. 80, 

(5) (1887) I, L. К, 11 Mad, зао, (6) (1892) I L. К. 16 Bom 708, 

(7) (1893) 1, L. R. аз Calc. 767 (783). 


( 
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Application for revision by the petitioner. 
Application for reateable distribution of assets realised by the 
sale of movable property before the applicant obtained his decree. 


The material facts and arguthents appear from the judgment. 

Babu Fatindra Nath Bose (for Babu Sarat Chandra Dutt) for 
the petitioner. 

Babu Brojendra Nath Chatterjee for the Opposite Party. 


The judgment of the Court was delivered by 

Mookerjee J.—We are invited in this Rule to set aside an 
order for rateable distribution of assets held by the Court below. 
The circumstanoes under which the order has been made are not 
in controversy and may be briefly stated. 

The petitioner Madhu Sudan Patitunda, on the 13th July 1914, 
instituted a suit against his debtor Pranballabh Poddar for re- 
covery of money due, The suit was decreed on the roth August 
1914. Two days later, the decree-holder applied for attachment 
of moveable properties belonging to his  judgment-debtor. On 
the 17th August the attachment was effected and the moveables 
were brought into Court. On the 4th September 1914, the Sens, 
who are the opposite partles to this Rule, and were also creditors 
of Pranballabh Poddar, instituted a suit for recovery of money due 
from him, The Sens obtained an order for attachment before 
judgment in their suit end the attachment was effected on the 8th 
September 1914. The two suits were instituted before the same 
judicial officer, with this difference that in one case he exercised the 
powers of a Small Cause Court Judge and in the cther that of a 
Munsiff. On the gth September 1914 the moveables were sold at the 
instance of Patitunda. The Sens obtained a decree in their suit 
on the 24th October following, and on the 1oth November, they 
applied for execution of the decree they had obtained, by rateable 
distribution of the assets realised by the sale held at the instance of 
Patitunda. The question in controversy is, whether an order for 
rateable distribution can rightly be made. The Court below has 
held, on the authority of the decision in Pu//co Khan v. Gomani 
Singh (1), that it is competent to the Court to allow rateable dis- 
tribution in the events mentjoned, and has ordered accordingly. That 
order 15 now challenged before us on the ground that it was made 
without jurísdicHon. 

It is plain that an order for rateable distributlon cannot pos- 
sibly be made in this case under sub-sec. (1) of section 73 of the Code 


(0) (1909) 13 C. W. N. 1177. 


615. 


CIVIL. 


1915. 
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Madhu Sudan 
v, 

Rash Mohan. 


Рено 
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of Civil Procedure, That section applies only where an application 
„for execution bas been made before the assets have been realised, 
In the case before us, the assets were realised on the gth September, 
1914. The application for execution ‘by the Sens was*not made 
till the roth November 1914. In fact it was not competent to them 
to apply for execution on the gth September 1914, when the assets 
were realised, as they did not obtain their decree ‘till the 24th , 
October 1914. It ig thus indisputable that an order for rateable dis- 
tribution could, not be made in their favour under sectlon 73. The 
Court below, however, has held that section 73 is: not exhaustive and 
that it has inherent power to make an order of this description. In 
our opinion, there is no room here for the application of the doctrine 
of inherent powers of a Court which is recognised by section 151 of 
the Code. We have here, not only an express provision of the law 
which admittedly does not cover the case of the Sens, we have also 
an express provision which negatives their claim. Rules 5 to 12 of 
order 38 of the Code deal with the subject of attachmeht before 


judgment Rule то is in these terms: “Attachment before judg- 


ment shall not affect the rights existing prior to the attachment, 
of persons not parties to the suit, nor bar any person holding 
a decree against the defendant from applying for the sale of the 
property under attachment in execution of such decree." It is 
well-settled, as was ruled by this Court in the cases of Sewdut Roy 
v. Sree Canto Майу (1); Basiram Malo v. Kattyayani Debi (2); and 


. Jogendra Nath Chatterjee v. Monmotht Nath Ghose (3), that attach- 


ment before judgment does not by itself create any interest in the 
property attached. In the case before us, in view of the provisions 
of Rule ro of Otder 38 of the Code, it was manifestly open to the 
petitioner to apply for sale of the properties attached by him in 
executlon of his decree and his right in this respect was in no way 
restricted by the attachment before judgment effected at the in- 


. stance of the Sens. In cur opinion, it is.perfectly plain that-the | 


Court below was not competent to make ‘an order for rateable distri- . 
bution. The decision in Bulloo Khan v. Gomani Singh (4), is clearly 
distinguishable. In that case, the attachment before judgment had 
been effected at the instarce of four plaintiffs. Three of them obtain- 
ed an order for rateable distribution under section 73 of the Code; 
the fourth challenged the propriety of that order. It was ruled by 
this Court that section 73 did not apply to the case and that the 
‚ (1) (1908) I. L. R. 33 Cale 699; то C. W. №. 634. 

_ (2) (1911) L L. К. 38 Calc, 448. (3) (1912) 16 C. L, J. 565; 17 C. W. N. Во, 

(4) (1909) 13 C. №, М. 1177. 


1 


Vor. XXI.] - HIGH COURT.- 


Court below was not competent to make an order for rateable distri. 
‘bution of the sale procezds amongst the decree-holders in three of 
the suits in disregard of the order of attachment in the other suit. 
In that cese, the four rival decree-holders were precisely in the 
same position, and yet it was held, at the instance of one of them, 
that the other three coulc not claim the benefit of section 73. In the 
case before us, there, is a competition between an attachment effected 
in execution of a decree and an attachment before judgment. The 
distinction between these: two classes of attachments was explained 
by this Court in Basziraw Мајо v. Kattyayani Debi (1), which is an 
authority for the propos.ion that a person who has obtained an 
attachment before judgment cannot restrict the rights of an attach- 
ing creditor who has previously obtained his decree. The case of 
Jogendra Nath OBatterjes v. Monmotho Naih Ghose (2) farther shows 
that a person who has efected an attachment before judgment is not 
competent to apply for reversal of an execution sale under rule go 
of order 21 of the Code: and the express provision of that rule shows 


that, in this respect, a person who is entitled to obtain an order. for . 


rateable distribution is in the same category as a person whose in- 
terest has been affected by the sale. The conclusion appears to us 
Irresistible that the order of the Court below cannot possibly be 
supported. - ` | . 

This, Indeed, has beer fully realised on behalf of the opposite party, 
and the only argument s2riously addressed to us has been that the 
order of the Court below involves an error of law and cannot 
consequenty be revised under section 115 of the Code of Civil 
Procedure. There is obviously no force in this contention. The 
order of the Court below is, no doubt, erroneous in law; but the 
error of law has induced :hat Court to assume a jurisdiction which 
it did not possess. It & unquestionably competent to this Court 
to interfere with an erroreous order of a Subordinate Court, when 
as a result of that order, though erroneous in law, that Court has 
. assumed a jurisdiction which it did not possess or declined.a jurisdic- 
tion which was vested Ir it by law : Manisha v. Siyali (3); Vishvam- 
bhar v. Vasudev (4); Fogodanund v. Amrita Lal (5). 


The result is that th s rule is made. absolute and the order for 
rateable distribution made by the Court below discharged. The 
(1) (1911) I. L: В. 38 Calc. 448 w^ © 
(а) (1912) 16 C. L, J. 5655 17 C.W. М. 8o. 
(3) 1887) 1. І. R. 11. Mad. 220. ` ] 
2 (4) (1892) I; L, В; 16 Вот, 798. - (5) (1895) I. L. R, аз Calc, 767 (783.) 
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petitioner is entitled to his costs both here and in the Court below. 
We assess the hearing fee in this Court at two gold mohurs. 


A. T. М. 
Rule made absolute. 


Before Str Asulosh Mookerjee, Knight, Judge, and Mr Justice 


Chapman. 
SIBKISOR GHOSE 
^ v. 
MANIK CHANDRA NATH.* 
Pleader and client—Legul Practitioners Act (XVIII of 1879), Section 28—No 

agreement as £o amount of fees or manner of payment—Contract Act (IX 

of 1872), sections 65, 70— Quantum meruit 

Where the defendant employed the plaintiff without any agreement as to 
the amount of fees or the manner of payment thereof, the plaintiff is entitled 
to recover оп an implied promise of reasonable remuneration and the case is 
not touched by the principle embodied in section 28 of the Legal Practitioners 
Act, which invalidates agreement relating to the amount aud manner of pay. 
ment of fees, charges and disbursements. 

Kamini Debi v Khetter Mohan (1) distinguished. 

The relation between the parties was contractual and the case is not governed 
either by section 65 or by section 70 of the Indian Contract Act. ` « 

Section 70 of the Indian Contract Act applicable tc certain relations resem- 
bling those created by contract, defines the obligation of a person who has 
enjoyed the benefit of a non-gratuiltous act. 

Semble. if there had been an agreement as to the amount or manner of 
payment of fees, which was vold, because made in contravention of section 28 
of the Legal Practitioners Act, section 65 of the Indian Contract Act would 
have been of no avail, inasmuch as the agreement was void аё initio and on the 
face of at, and could not be aptly described as an agreement which had been 
discovered to be or has become void. 

Cases on the point are conflicting. 

Application by the Plaintiff, 

Application under section 25 of the Provincial Small Cause 
Courts Áct. 

Suit by a pleader for reasonable remuneration for work done 
by him for his client, The learned Small Cause Court Judge, with- 
out investigating the case on the merits, dismissed the suit, Hence 
this application for revision. . 

Babs Birendra Kumar De for the Petitioner. 

Babu Kalikinkar Chakrabarti for the Opposite Party. | С.А.У. 


*Civil Rule No. 832 of 1014, against the decision of Babn ‘Sris Chandra 
Banerjee, Munsiff of Iswargunj, exercising the power of a Small Cause Court 
judge, dated the 26th May, 1914. 

660 Е 15 C. L. J. б; 15 С. W. М. 681 ; on review (1911) 15 C, L. J, 

; N 45- 


VOL. XXL] * HIGH COURT. ` 


The judgment of the Court was ‘delivered by 


Mookerjee J.—This Rule was issued under section 25 of the 
Provincial Small Cause Courts Act, 1887, on an application by the 
plaintiff in the suit, who isa pleader by profession. His case is 
that he was engaged to resist the claim in a mortgage suit instituted 
against the defendant. He successfully defended the suit which 
was dismissed with costs on the 3rd February tgrr. He alleges that 
the defendant paid him Rs. 5 only on account of fess and has refused 
to make any further payments. He consequently instituted this 
suit on the zgth January, 1914 for recovery of such sum as the 
Court may adjudge reasonable and valuss the rellef at Rs 45. He 
states incidentally in the plaint that Rs. 50 would be a fair measure 
of remuneration, as that was the sum decreed in favour of the 
defendant as against his opponent in the mortgage suit. The defen- 
dant pleaded that the suit was not maintainable and, further, that the 
plaintiff had been paid whatever was lawfully payable to him. The 
Small Cause Court Judge did not investigate the case on the merits, 
but dismissed the suit оп the authority of the decision in Kamat 
Debi у, Kheer Mohan Ganguli (1). We are now invited to set 
aside the decree of dismissal on the ground that the case men- 
tioned is distingulshable and section 28 of the Legal Practitioners 
Act, rightly construed, does not bar the claim. i 

Section 28 of the Legal Practitioners Act is in these terms ; “ No 
agreement entered into by any pleader with any person retaining Or 
employing һїш; respecting the amount and manner of payment for 
the whole or any part of any past or future services, fees, charges or 


disbursements in respect of business done or'to be done by such ` 
pleader, shall be valid, unless it is made in writing signed by such ' 


person, and is within fifteen days from the day on which it is executed 
filed in the District Court or in some Court in which some portion of 
the business in respect of which it has been executed has’ been or 
is to be done.” It is plain that the agreement thus invalidated is an 
agreement reapecting the amount and manner of payment of fees, 
charges and disbursements. In the case before us, there is no allega- 
tion that there was any agreement touching either the amount or the 
“manner of phyment of the fees. According to the plaintiff, the 
defendant asked him to act as his pleader; nothing was said as to the 
amount of fees or as to the time when the fees should be pald. Tha 
very fact that the defendant asked the plaintiff to conduct his case 
necessarily implied that he would reasonably remunerate the plaintiff. 
The retation between the parties is contractual and the case is not 
(1) (1910) 15 C. L. J. 690 ; on review (1911) 15 C. L. J. 660. 
3 ' 
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governed by section то of the Indian Contract Act which finds a place 
in the fifth Chapter devoted to certain relations resembling those 
created by contract. "That section, besides, defines the obligation of 
a person who has enjoyed the benefit of a non-gratuitous act. Here 
the defendant is bound to remunerate the plaintiff, who acted at his 
request, even though the act might not have been beneficial to the 
defendant; for instance, Ше defendant would have been bound to 
remunerate the plaintiff, even though the latter had been unsuccess- 
ful in his defence. It is plain that if A requests B to do a piece of 
work for him, and B does it, not intending to act gratuitously 
he is bound to pay B, even if he is not benefited thereby. The 
request implies a promise to pay reasonable remuneration. In this 
view, no question, consequently, arises as to the effect of section 65 
of the Indian Contract Act, which tieats of the obligation of a 
person to make restitution or compensation for advantage received 
by him under an agreement that is discovered to be or becomes void. 
But it is worthy of note that if there had been an agreement as to the 
amount or manner of payment of fees, which was void, because 
made in contravention of section 28 of the Legal Practitioners Act, 
section 65 of the Indian Contract Act would have been of no 
avail, inasmuch as the agreement was void ab £ui/io and on the face 
of it, and could not be aptly described аз an agreement which has 
been discovered to bs or has become void. То sum up the position: 
as the defendant employed the plaintiff without any agreement as to 
the amount of fees or the manner of payment thereof, the plaintiff 
ig entitled to recover on an implied promise of reasonable remunera- 
tion, and the case is not touched by the principle embodied in section 
28 of the Legal Practitioners Act. This view is not opposed to the 
decision in Kamin: Debi v. Khetier Mohan (1). There the pleader 
claimed fees due under an agreement for professional services ren- 
dered ; it was ruled that the agreement was void, as the requirements of 
section 28 had not been fulfilled. In the case before us, there was no · 
agreement between the parties, either as to the amount or as to the mas- 
иет of payment of fees. We need not, consequently, consider the ques- 
tion, whether, if there had been such an agreement, which was void 
because contrary to the express provisions of the Statute, the pleader 
could yet have claimed reasonable compensation. Upon that question, 
there has been a conflict of judicial opinion, as is clear from the deci- 
sions in Raghunath v. Sr1 Rum (2) Rasiuddin v. Karim Bakhsh (3) 

(1) (1910) 15 C. L. J. 690 ; 15 C. W. N. 681; onreview (1911) 15 C. L. J. 
660; 1; C. W. N. 45. 

(a) (1906) I. L. R. 38 АП, 764. (3) (1890) I, L R. та АП, 169. 


ШОН COURT. 
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Rama v. Kunji (1), Krishnasumi v. Kesava (2), dnaníayya v. 
Padmuyya (3), Sundararaja v. Pultanalhusami (4), Subba v. Rama- 
sami (5), Hasarilal v. Tilakzhand (6); the observations in some of 
these casea, for instance, thcse in Subba у. Ramasami (5) may, ав 
has been argued with considerable force by the opposite party, 
practically render nugatory the salutary provisions of section 38. 
Where there is an agreement, void under section 28, the queation 
may well require consideration, whether the Court should assist a 
person who has entered into a conrtact rendered void by positive law. 
No such question, however, arises, where, as here, there із no agree- 
ment ofthe kind contemplated by section 28. In the words of 
Sargent. O.J. in Keshav v. Famseip (7) the pleader, in the absence of 
an agreement, is entitled to a guantum meruit, which ought to be 
determined with reference tc all the cicumstances of the case. To 
the same effect are the observations ın Sara! Chandra v. Chandi 
Charan (8) and Mahendra v. Akhil (9). We hold accordingly that 
the present case is not within the scope of section 28 and that the 
suit is consequently maintainable. 

The result is that the Rule is made absolute, the decree of the 
Court below set aside, and the case remanded for trial on the merits, 
The petitioner is entitled to his costs in this Court. We assess the 
hearing fee at one gold mohur. 


AT. M. Rule made absolute: 
Case seni back. 
(1) (1886) I. L. R. 9 Mad. 375 (а) (1890) I. L. R 14 Mad. 63. 
(3) (1892) I. L.R r6 Mad 278. (4) (1894) I.L R, 17 Mad. 306 
(5) (1903) L L- R. a7 Mad £12, (6) (1893) P. R. 136. 
(7) (1888) I. L, К. 12 Bom. 557. (3) (1903) 7 C, W. N. 300. 


(9) (19.3) 20 C. L. J. 424. 


Before Mr. Justice Coxe and Mr. Yusiue Beacheroft. 
‘MONINDRA MOHAN- ROY 
| 7 
RAM KRISHNA SADUKHAN."* 
Admissibility in evidence—Siatement as to date of birth—Application for 
guardianship—Eosudence Act I of 1874), sec. 32, cl. (5 

A statement by the defendan-'s aunt in an application for, guardianship that 
he was born on a certain date, is admissible under section 32, cl. (5) of the Indian 
Evidence Act. 

* Civil Rule No. 1184 of 1914 in Appeal from Appellate Decree No. 868 of 
1913, against an order, dated the arst May, 1914, preferred against the decree of 
Н. Walmsley, Esq, District Judge of 94-Реграпаѕ, dated the and December, 
1912, affirming that of Babu Bankim Chunder Mitter, Subordinate Judge of 
Alipore, dated the a6th February, 1912. 
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Ram Krishna Sadukhan v. Monindra Mohan Ray (1) over-ruled + 
Dhanmull v. Ram Chunder (2) and Fam Chandra v. Fogexwar (3) followed. 
Satis v.Mohendro (4) and Bipin v. Sreedam (5) not followed, . 


Application for review by the Defendant. Ы 
Suit for money on two handnotes. 


The Courts below dismissed the sult relying on the statement of 
the defendant's aunt, who is dead, in a petition for guardianship. 
The question in appeal was whether such statement was admissible 


* in evidence. 


Babus Sasiaiul Chandra Duti and Satis Chandra Mooker jee for 
the Petitioner. | 
Babu Sarat Chandra Roy Chowdhury for tne Opposite Party. 


D 


с. A V. 
The judgments of the Court were as follows : 


Coxe J.—The only question that arises in thís review 18 
whether a statement by the defendant's aunt, in ап application to be 
appointed his guardian, to the effect that he was born on the 39th 
Pous, 1296, is admissible under sec. 32 cl. (5) of the Evidence Act. 
The District Judge, relying on the decision in Dhanmull v. Ram 
Chuader Ghose (2), held that the statement was admissible. In 
appeal we preferred to follow the decision in Sasis Chunder Mukho- 
padhya v. Mohendro Lal Pathuk (4) and held that it was inadmissible. 
The defendant then obtained this Rule to show cause why the de- 
cision should not be reviewed, and we have now heard both parties 


again on the point. 


On reconsideration, I think that we are bound by authority to 
hold that the statement is admissible. The application of the minor's 
aunt has been put in, The second paragraph contains a statement 
that the defendant was .born on the agth Pous, 1296, and the ninth 
recites that the applicant is the defendant's aunt, Speaking for 
myself, 1 must say that I think it a great straining of simple English 
words to call the former statement a statement relating to the exist- 
ence of any relationship. The only way in which the words can 
answer to this description is by taking them to Impby that the rela- 
tionship existed on the agth Pous and did not exist on the a8th Pous, 


(1) (19141 20 C. L, J. 302. (а) (1890) I, L. R. 24 Calc. 265. 
(3) (1893) L L. R. 20 Calc. 758 (4) (1890) I. L. К. 17 Calc. 849. 
(5) (1886) I. L R. 13 Calc. 42. І 


+-[Тһе view taken in the original judgment now set aside on review, had 
already been doubted in Achyutananda v. Sagannath, 21 C. L. J, 96. Ed] 


Vor. XXÍ.] ' HIGH COURT. 


a mode of interpretation that seems to me very far-fetched. But 
this Interpretation of the section is certainly suppoited by authority. 
It" was accepted in the case of Ram Chandra Dult v. Yogeswar 
Narain Dto (1) and apparently was not questioned when that case 
was appealed: Jogeswar Narain v. Ram Chandra (2). It was also 
accepted in Oriental Government Seourity Lifg Assurance Company 
Limited v. Narasinha Chari (3). The decision of a single Judge in 
the case of Bipin Behary Daw v. Sreedam Chunder Dey (4) cannot 
welgh against these decisions. If, however, the case rested merely, 
on judicial decisions, I should have some hesitation in treating the 
words of the section with what seems to me considerable violence, 
but the terms of illustration (7) which I regret that I overlooked 
when the appeal was first heard, indicate that the decisions have 
correctly interpreted the intentions of the Legislature. Ithink, there- 
fore, that our former decision must be held to be wrong and that the 
appeal must be dismissed with costs. 


Beachoroft J.—I agree that this review must be allowed. At 
the first hearing the case of Ram Chandra Duti v. Jogeswar Narain 
Deo (1) was not cited, nor was our attention drawn to illustration (7) 
of section 32 of the Evidence Act. Under the section, a statement 
of a relevant fact by a deceased ‘person is relevant if the statement 
relates to the existence of relationship. The line of thought which 
influenced me at the first hearing was that the statement of the date 
of birth in Nistarini’s application for guardianship was not a state- 
ment relating to the existence of relationship, But that statement 
must be read with the statement in para. 9 of the application, and that 
the two statements when read together are admissible to prove the 
defendant’s age із shown by illustration (/) of section 32. 


A. T. M. | 
Review allowed : Appeal dismissed. 


(1) (1893) I. L. R. do Calc. 758 (a) (1896) I. L. R, 23 Calc. буо, 
(3) (1901) I, L. R. a5 Mac. 183. (4) (1886) I. Le R. 13 Calc. 42 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Newbould. 


GOPAL.CHANDRA BOSE AND ANOTHER , 
v. 


HARI MOHAN DUTT awp otuegs.* 


Rateable distribution—Sale of occupancy holding-—High Courts power to direct 
а decres-holder, who has withdrawn money, to bring back into Court— Decree- 
holder failing in application for attachment, 1f can be permitted to claim 
rateable distribution——Civil Procedure Code (Act V of 1908,, section 73, 


Two ses of detree-holders, А and B, sought to satisfy their dues from the 
judgment-debtor by sale of an occupancy holding. The judgment-debtor's 
Objection on the ground that the property being a non-transferable occupancy 
holding, could not be attached, was disallowed, and A's application for execution 
of his money docree wasallowed. Afterwards B applied for execution of his 
decree for money. He stated in his application for executlon that an applica- 
tion for execution had already been made at the instance of A and a date was 
fixed for the sale of the property and prayed In the alternative that if the ‘pro- 
perty was sold at the instance of A, he might be allowed rateable distribution 
under section 73 of the Code of Civil Procedure, if, on the other hand, the pro- 
perty was поё brought to sale by А, he himself might be permitted to attach aud 
sell it. The judgment-debtor raised the same objection as in the case of A's 
execution but this time with success. B's application, in so far as it related to 
the prayer for rateable distribution, however, remained on the file and the Court 
directed it to be heard along with the execution case initiated by A. The pro- 
perty was sold at the instance of A. В then prayed that he might be allowed to 
share rateably in the sale proceeds . 

Held, that B was entitled to rateable distribution. 

If, in an application for execution of decree, it has been held that the decree 
has been satisfied or is barred by limitation or If such application has been 
dismissed, no valid claim for rateable distribution; can be lud under section 73 
of the Code of Civil Procedure. 

To bring a case within the scope of section 73 of the Code of Civil Proce- 
dure, it is necemary to establish that, before the receipt of the assets in respect 
whereof rateable distribution is claimed, more persons than one have applied 
for execution of decree for payment of money passed against the same judgment- 
debtor and have not obtained satisfaction thereof. 

If pursuant to ап erroneous order of a subordinate Court, money had been 


. pald out to alitigant, the High Court can direct that person to bring back the 


money into the Court. "The Court has inherent power to direct such restitution 
to enable it to do effective and complete justice between the parties. 


Mringlins v. Abinash (1); Майн Кай v. Banalata (2); and Fogesh v. Yakub 
(3) referred to. 

* Civil. Rule No. 1222 of 1914, against an order of Babu Mohim Chandra 
Chakrabarti, Subordinate Judge of Dacca, dated the 3rd September, 1914. 


(1) (1910) 11 C. La J. 533-. (2) (1905) L L. В. ga Calc 9а, аС.1. 595. 
E (3) (1912) 17 C. W. N. 1057. 


Vor. XXI.] | HIGH COURT, 


. Application by the Petitioner for rateable distribution. 
The material facts and arguments appear from the judgment. 


Babns Basan! Ооотог Bose and Bhupendra Chandra ‘Guha for 
the Petitioner. 


Babu Sarat Chandra Mookerjee for the opposite Party. 
The judgment of the Court was delivered by 


Mookereo J.—We are invited in this Rule to set aside an 
order made under section 73 of the Code of Civil Procedure, 1908. 
The property brought to sale is an occupancy holding owned by the 
Pals. Two sets of decree-holders, the Boses who аге the peti- 
tloners in this Court and the Dutts who are the opposite parties to 
this Rule sought to satisfy their dues from the Pals by the sale of 
this property. The Dutts applied for execution of their decree for 
money against the Pals, The Pals objected that the holding was 
not transferable and could not be sold tn execution of a decree for 
money. This objection was over-ruled by this Court on the ‘24th 
June 1913, when it was held that the holding was transferable by 
custom and was liable to be brought to sale in execution of a money 
decree. On the 15th March, 1913, the Boses applied for execution 
of the decree for money which they held against the Pals. They 
stated that an application for execution had already been made at 
the instance of the Dutts and the gth April, 1913, had been fixed for 
the sale of the property. They prayed in the alternative that if the 
property was sold at the instance of the Dutts, they might be allowed 
-Tateable distribution under section 73 of the Code; if, on the other 
hand, the property was not brought to sale by the Dutts, they them- 
selves might be permitted to attach and sell it. For some reason 
not explained, the property was not actually sold ‘on the gth April 
1913. The Pals then objected to the attachment of the property by 
the Boses, and thia time they were more fortunate than they had 
been with their objection against the attachment and sale of the 
property at the instance of the Оша. The Court held that the 
holding had not been established to be transferable by custom and 
ruled on the 9th March, 1914, that it could not be attached by the 

Boses. Their application of the 15th March 1913, in go far as it 
related to the prayer for rateable distribution, however, remained on 
the file, and the Court directed it to be heard along with the execution 
case initiated by the Dutts. The próperty was sold at the instance 
of the Dutts on the 16th March, 1914. The Boses then prayed that 
they might be allowed to share rateably in the sale-proceeds. ` The 
Dutti objected that as the Boses had failed to attach the property, 
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they could not be allowed rateable distribution under section 73. 
The Court adopted this view and on the ard September, 1914, dis- 
allowed the prayer of the Boses for rateable distribution. ‚ On. the 
very next day, the sale proceeds were paid out to the Dutts. The 
Boses now invite this Court to set aside the order of the 3rd Septem- 
ber, 1914, on the ground that the Court should have held that they 
have a locus standi to make the application for rateable distribution. 
The Dutts contend thatthe Rule should be discharged on two grounds: 
first, that inasmuch as they have already withdrawn the money from 
the Court, there can be no order for rateable distribution; and 
secondly, that as the Boses failed in their application for attachment 
of the holding, they cannot be permitted to claim rateable distribu- 
tion under section 73. ` In our opinion, both these objections are 
unsustainable. 


As regards the first objection, it is obviously open to this Court, 
should the order of the 3rd September, 1914, prove erroneous, 
to direct the Dutts to bring back into Court the money tbey had 
withdrawn on the basis of that order. Itis well settled that if pur-: 
suant to an erroneous order of a suboidinate Court, money has been 
paid out to a litigant, it is competent to this Court to direct that 
person to bring back the money into Court when such erroneous 
order ig set aside. The Court has inherent power to direct such resti- 
tution to enable it to do effective and complete justice between the 
parties. This fundamental principle is amply supported by the 
decisions in Mrinalini v. Abinash (1), Nabin Kali v. Banalafa (2), 
Jogesh v. Fakub (3). If the contrary view were taken, the result 
would be that this Court would find itself helpless when its inter- 
ference was imperatively needed in the interests of justice. In the 
present case, it may be observed that the withdrawal of the money 
was 80 expiditious that the petitioners had no opportunity whatsó- 
ever to apply to this Court to obtain‘an ad interim order for stay of 
proceedings and for retention of the money in Court. The first 
objection to the Rule consequently fails. 


As regards the second objection, it is plain that to bilng & case 
within the scope of section 73, it is necessary to establish that, before 
the receipt of the assets in respect whereof rateable distribution is 
claimed, more persons than one have made an application to the 
Court for execution of decrees for payment of money passed against 
the same judgment-debtor and have not obtained satisfaction thereof. 

(1) (1910) 11 С. L. J. 533. 
(а) (1905) I. L. R. 32 Calc. gar; a C. L. J. 595. 
(3) (1912) 17 C. W, N. 1057. 
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In the present case, an application was made by the Boses for execu- 


tion and rateable distiibution on the 15th March. 1913 ; that application ` 


was still pending on the 16th March 10914, when the assets were 
realised. It*may be conceded that if on an application for execu- 
tlon, it has heen held that the decree. has been satisfied or is barred by 
limitatlon, or if such application has been dismissed and i8 not pend- 
ing at the time when the assets, are realised, no valid claim for rateable 
distribution can be laid urder section 73. But the case before us is 
of an entirely different description, for on the gth April 1913, the 
Court had expressly directed that the prayer of the Roses for rateable 
digtribution be considered along with the execution case initiated by 
the Dutts and such claim for relief still awaited investigation when the 
assets were realised at the instanoe of the Dutts, Reliance has, how- 
ever, been placed on behalf of the Dutts upon the decision іп Biskal 
Das v. Nand Kishore (1) which was distinguished by this Court in 
Ramjas Agarwala v. Guru Charan Sen (з). There it was found that 
one of two decree-holders had attached the intereat of the judgment- 
debtor in а joint Mitakshara property. Before the other decree- 
holder could attach that property, the judgment-debtor died, and it 
consequently became impossible for him 10 proceed against an 
interest in joint property, which had become vested by survivor- 
ship in the other members of the joint family. In these circum- 
stances, it was ruled by Strashey C. J. that as the decree-holder had 
lost his right to attach the share of the judgment-debtor who had 
died before attachment could be eflected, he could not claim rete- 
able distribution, We have here to deal with an entirely different 
set of circumstances ; but it is worthy of note that Baneijee J did 
not rest bis decision on the same ground аз Strachey С, J., whose 
view is not quite in harmony with the decision of the Bombay 
High Court in Sorabsi Edulji Warden v. Govind Ramp (3). 10 is 
needless for us to pronounce an opinion upon the precise question 
raised in Bi‘hal Das v. Nand Kishore (1); it is sufficlerit to hold 
that it is clearly distinguishable and does not apply to the facts of 
this case. Here the property has been held by the Couit to be a 
saleable occupancy-holding ; it has actually been brought to 
sale as such and conveited into money at the instance of the oppo- 
site раму. They, however, argue that the petitioners are not entitled 
to rateable distibution, because they were unsuccessful in their 
allegation that the property was saleable. This contention is clearly 
untenable. Nor can we accede to the suggestion that it was the 


(1) (1900) I, L, R. 23 АП, 106. (a) (1909) 11 C. L. J 69. 
(з) (1891) I. L, R. 16 Bom. 91. 
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imperative duty of the petitioners to come to this Court and have 
the erroneous order against them set aside before they соша claim 
rateable distribution. . 


The result is that this Rule is made absolute and the order of the 
3rd September, 1914, set aside’ The Court below will make an 
order for rateable distribution, and the Dutts will bring back into 
Court; within such time as may be prescribed by that Couit, so much 
of the money withdrawn by them as is necessary for payment to the 
Boses. The petitioners are entitled to their costs both here and in 
the Court below. We assess the hearlng fee in this Court at two 
gold mohurs, 


A. T. M, 
Rule made absolute. 


Before Sir Asutosh Mcolerjee, Knight, Fudge, and Mr. Fustice 
Nevelou/ld, 


KUMUD RUMAR BOSE AXD orneErs 
f: 


ПАЋІ. МОНАХ SAMADDAR.* 


Appeal Oide dismissing fer default an application to set aside expate decree 
— Civil Procedure Code (Act V of 1908), O. IX В. 13, O.XLIII Rox (d). 


Ап appeal lies under. clause (d) of Rule 1 of Order XLIII of the Code of 
Civil Procedure against an oider dismissing for default an application to set 
aside an exparte decree. 


Application for revision by the Defendants. 
Application to set aside an evparfe decree ina mortgage suit, 


The application was fixed for disposal cn the 7th November, 
1914, when an application was made by the applicants for adjourn- 
ment. The Court held that the application was frivolous and refused 
to grant time ; thereupon the pleader intimated to the .Court that 
he had no: further insuuctions. The application was accordingly 
dismissed for default. An appeal against that order was summarily 
dismissed on the ground that no appeal lay against tiat order. 


Babu Sures Chandra Bose for the Petitioneis. 
No one appeared for the Opposite Party. 


* Civil Rule No. 258 of 1915, against an order of P. E. Cammiade Esq, 
District Judge of Barisal, dated the 8th December, 1914, refusing to hear an 
appeal against an order of Babu M, Lahiri, Munsiff of Peroxepur, dated 7th 
November, 1914. 


VoL. XXL] HIGH COURT. 


The judgment of the Court was delivered by 
Mookerjee J.—In -this cise, the District Judge has 
refused to entertain an appeal against an order by ‘which the 
Court of firat instance dismissed for default an application to set 
aside an evpur/e decree in a mortgage suit. The petitioner, who 
was the defendant in that suit applied to have the expar/e decree 
set aside, The application was fixed for disposal on the 7th Novem- 
ber 19t4, On that date an application was made on his behalf for 
adjournment, “The Court held that the application was frivolous and 
refused to grant time ; thereupon, the pleader intimated to the Court 
that he had no further instructions. The application was accordingly 
dismissed for default, The petitioner then appealéd to the District 
Judge ; the result was that the following order was recorded : “No 
appeal lies ; summarily dismissed.” It is clear that under Clause (d) 
of Rule 1 of Order 43 of the Code, the appeal was competent. The 
. order assailed by way of appeal was an order under rule 13 of 
Order 9; it was immaterial that the application to set aside the expar/e 
decree had been dismissed, not on the merits, but for default. The 
District Judge has cleaily declined to exercise a jurisdiction vested 
in him by law. 

The result is that this Rule is made absolule and the order of 
-the District Judge set aside. The records will be returned to him 
in order that the appeal may be heaid on the merits. 

A, T. X, 
Rule mate absolute. 


и 


APPELLATE CIVIL. 


Deforo Sir Asutosh Mookerjee, Knight, Fudge, aud Mr. Justice 
Beacheroft. 
.RAJA DURGA PROSAD SINGH 
v. 
НАКІ RAM MAHATO AND ANOTHER," 
Ejeci ment —Headmasn of village, sult by—-Suit for declaration of titla and fer 


recovery of possession—Chota Nagpur Tenancy Act (VI B.C. of 1998), Secs..20, 


139 (6)—Oconpancy raiyai— Raiyat rent-collector of village. 

When a suit relates to agricultural lands and is instituted by the headman 
of a village in his character ss headman, clause (6) of section 139 of the 
Chota Nagpur Tenancy Act lsa bar, but it has no application to a suit far 
recovery of possession of land, on declaration of title, 


* Appeal from Appellato Decree No 2601 of 1912, against the decree of 
T.S Macpherson Esq , Distict Judge of Manbhum, dated the asth May, 1912, 
reversing that o£ Babu Bejoy Kesha 


Mitra, Мапа of Dhanbaid, ted the 
16th December, 1911, 


629 


Civit. 


1915. 
З ww Ж 
Kumud Kumar 


v. 
Harl» Mohan. 


tee 


March, 30. 
— 


August, 23. 


THE CALCUTTA LAW JOURNAL. . [Vor ХХІ. 


Clause (6) of section 139 of the Chota Nagpur Tenancy Act applies only to 
& sult brought by a heddman of a village as such. 


Те шеге fact that a raiyat, who hasa right of occupancy. in his agricul- 
tural lands is at the same time the rent-collector of the village aid is remu- 
nerated as such, does not deprive him of hls right of occupancy. 


Appeal by the Defendant. 
Suit for recovery of possession of land on declaration of title. 


The plaintiffs, who were headmen of the village, alleged that the 
eleven parcels in dispute consututed their paternal permanent holding 
and that they were unlawiully evicted therefrom by the defendant. 
The Couit of fist instance dismissed the suil. This decree was 
1eversed on appeal. 


Babus Lalu Mohan Ghose and Kurwusmoy Ghose for the 
Appellant. 


Babus Dwarka Nath Chuckerbutly and Gopal Chunder Chucker- , 
buity for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the defendant in a suit 
for recovery of possession of land on declaration of title. The 
case for the plaintiffs is that the eleven parcels in dispute constitute 
their paternal permanent holding and that they have been unlawfully 
evicted therefrom by the defendant. The Court of first instance dis- 
missed the suit. Upon appeal the District Judge has reversed that 
decision. Не has found in favour of the plaintiffs that they have the 
right alleged by them in the plotsin suit and that they were unlaw- 
fully dispossessed therefrom by the defendant on or about the 20th 
January 1911. This decree of the District Judge has been assailed 
substantially on three grounds. 


It has been contended in the first place that the suit is barred 
under clause 6 of section 139 of the Chota Nagpur Tenancy Act of 
1908. That section is in these terms: “ АП suits by cr against head- 
men of villages oi groups of villages (whether known as Mankis 
or Pradhans or Manjhis or otherwise) for в .declaration of title in, 
ог for possession of, thei: office or agricultural land, Whether based 
or not on an allegation of the existence or non-existence of the 
relationship of landlord and tenant, shall be cognisable by the 
Deputy Commissioner and shall be instituted and tried or heard 
under the provisions of the Act and shall not be cognizable 
in any other Court except as otherwise provided in the Act.” The 
contention of the appellant is that as the plaintiffs have been found 


Vou. XXL] HIGH COURT. 


to be headmen, the suit which admittedly relates to agricultural land, 
is not maintainable in a civil Court. In our opinion there is no 
foundalion for this contention, as clause 6 of section 139 is intended 
to apply only to a suit brought by a headman of a village as such. 
There can be no room for controversy that this is the only interpreta- 
tion possible in во far as а sult for declaration of title in, or for 
possession of, the office of headman is concerned. We are of opinion 
that when a suit relates to agricultural lands and is instituted by the 
headman of a village in Ыз character as headman, clause (6) 
operates as a bar; but it has no application to а case of the present 
desciipton The first contention consequently tails, 


lt has been argued in the second place that the plainufls have 
no right of occupancy in the land in dispute, and, in support 
ot this proposition, reference has been made to clause (3) of section 
20 of the Chota Nagpur Tenancy Асі, 1908. That clause із in these 
terms: “ A person interested in any estate, tenure, village or land, 
“whether solely or jointly with others, as a temporary tenure-holder, 
ijaradar ог farmer of rents or as a mortgagee in possession, shall 
nol, during the period of his lease or mortgage, acquire by purchase 
or Otherwise, a right of occupancy in any land comprised in his 
lease or mortgage." This clause can have no possible application 
in the determination of the rights of the plaintiffs, which were 
acquired long before section 20 of Act VI of 1908 was íramed. 
The predecessors of the plaintiffs, it has been found, reclaimed the 
lands in 1867. А! that time, Act X of 1859 was in force, and its 
provisions continued to be applicable ull Act VI of 1908 came 
into operation. Under section 6 of that Act, every raiyat who has 
cultivated or held land for a period of 12 years has a right of occu- 
рапсу in the land so cultivated or held by him, whether it be held 
under potta or not, so long as he pays the rent payable on 
account of the same. To this, there is added an explanation in 
favour of the private lands of proprietors, to which reference is not 
necessary for our present purpose. In the case before us, there 18 
no room for controversy that the plaintiffs aud their predecessors 
occupied the land for a period of 12 years before 1908, cullivated 
the same, and paid rent therefor as raiyats. Consequently, they 
acquired, prima facie, the status of occupancy taiyats, -But it has 
been argued that as they were ijaradare of the village fiom 1869 
onwards, they could not have acquired a right of occupancy in the 
eleven parcels in suit. The application of the term ijaradar to the 
plaintiffs is, however, somewhat misleading in the circumstances of 
this case. ‘The plaintiffs and their predecessors were headmen of 
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the village; but they were not ijaradars in the sense in which the 
term is used in section 30 clause 3 of the Chota Nagpur Tenancy- Act. 
The mere fact that a raiyat, who has а right of occupancy in his 
agricultural land, is at the same time the rent-collector of the 
village and is remunerated as such, does not deprive him of his right 
of occupancy. We are of opinion that the District Judge has correctly 
held that the plaintiffs have acquired the status of an occupancy raiyat, 


It has been argued in the third place that the judgment 
of the District -Judge is based on surmises, and the case should 
be remanded for reconsideration; in this connection, reference 
has been made to the case of Durgaprosad Singh v. Ram 
Deyal Chowdhry (т). We do not express any opinion as to that 
decision which has plainly no application to the present case. The 
findings of the District Judge here are based on evidence and on the 
circumstances of the case, and we are unable to hold that they involve 
errors of law such as would justify our interference in second appeal. 


The result ів that the deoree of the District Judge is affirmed and 


this appeal dismissed with costs. 
A. T. Ы, 


Appeal dismissed. 
(1) (1910) 1. L. R. 38 Calc. 153. 


Before Sir Asufosh Mookerjee, Knight, Judge, and Mr. Fuste 
Beacheroft. 
_TARAK NATH SARKAR 
т. 
NATABAR-MONDAL.* 


Decree, execution of —Payment out of Court to decree-holder—Payment certi- 
Яса by decree-helder (o Court—Court's failure to make record of payment- 
Cisii Procedure Code (Act V of 1908), О.ХХІ R, a (3). 


"Under clause (3) of Rule 2, Order ХХІ of tho Codo of Civil Procedure, а 


. paymemt or adjustment of decree out of Court, will not be recognised by any 


Court executing the decree, unless it has been either certified or recotded, 
The payment or adjustment is not required to be both certified and recorded. 


A judgment-debtor does not lose the protection given to him "under Rule a 
of Order XXI of the Code of Civil Procedure merely because the Court fails 
to perform the duty cast upon it, namely, to make a record that the payment 
or adjustment has been certified by the decree-holder. 

? Appeal from Appellate Order No 199 of 1914, against the order. of F. J 
Jeffries Esq., District Judge of Jessore, dated the and April, 1914, affirming that 
of Babu Sasi Jiban Sen, Мипа of Magura, dated the 4th December, 1913. 
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Appeal by the Decres-holder. | 
Application for execution of decree. 


The jndgment-debtor : pleaded that the decree had been satisfied 
by payment out of Court and the satisfaction had been notified 
to the Court by the decree-holder. The payment was not, however, 
recorded by the Court. The Courts below refused the application of 
the decree-holder for execution. Hence this appeal. 


The appeal came on tor admission under О. XLI R. i: of the 
Code of Civil Procedure 


Baus Sib Chandra Palit and Sasadhar Ray for the Appellant. 
The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order by 
which the District Judge, in concurrence with the Court of first 
` instance, has refused an application for execution of a decree. The 
judgment-debtor pleaded that the decree had been satisfied by pay- 
ment out of Court and taat the satisfaction had been notified to the 
Court by the decree-holder. "The .decree-holder objected that no 
notice could be taken о: the alleged payment as the record of the 
Court did not show thar it had been certified under clause (3) 
of Rule 2 of Order a1 of the Oode; and he denied that the decree 
had been satisfled or thar he had ever admitted satisfaction In any 
petition filed by him in Court. The Courts below have found that 
the payment wasin fact madeas stated by the judgment-debtor 
and that а petition was fi ed in Court by the decree-holder notifying 
that the decree had beea satisfied in full. But this petition has not 
been traced and there has been much speculation ав to how it has 
disappeared. We are mot concerned with these hypotheses; the 
fact remains that the [payment was made, that it was notified to the 
Court by the decree-holder, and that the latter has taken advantage 
of the disappearance of the petition to deny falsely that the decree 
. had been satisfied. Опсег these circumstances, the question arises, 
whether there is {any substance in the argument of the decree- 
holder that the payment was not certified as required by law because 
it was not recorded by the Court. In our opinion, there 1s no force 
in this contention. = 

Clause (1) of Rule з cf Order 21 provides that where any money 


payable under a decree of any kind is paid out of Court or the decree 
is otherwise adjusted in whole or in part, to the satisfaction of the 


decree-holder,- the decres-holder shall certify such payment or’ 


adjustment to the Court whose duty it is to execute the decree, and 


May, 29. 
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the Court shall r.cord the same accordingly. Itis хоу of note 
that there was no provision in section 258 of the Code of 18831 
which required the Court to record the payment or adjustment. 
Clause (2) then deals with the case in which the judgntent-debtor 
intimates the fact of payment or adjustment to the Court, and provides 
that if after such intimation has been given and a notice has been 
served upon the [deoree-holder, the latter fails to show cause 
why the payment or adjustment should not be recorded as 
certified, the Court shall record the same accordingly. Clause (3) 
finally provides that a payment or adjustment which has not been 
certified or recorded as aforesaid, shall not be recognised by any 
Court executing the decree. А comparison of this clause with 
the corresponding paragraph of section 258 of the Code of 
1882 shows that the words ‘or recorded’ have been introduced 
for the first tine into clause (3) of Rule 2 of Order 21. It is 
plain, from clause (3) of Rule 2, that а payment or adjustment 
shall not be recoguised by any Court executing the decree, unless it 
has been either certified or recorded. This does not require that the 
payment or adjustment must be both certified and recorded. It is 
also clear that in clause (3) of Rule 2, the term ‘ ceitified refers 
to clause (1) and the term ‘recorded’ to clause (2). Consequently, 
it cannot be reasonably contended that the judgment-debtor loses 
his protection, merely because the Couit fails to peiform the duty 
cast upoh it, namely, to make a record that the payment or adjust- 
ment has been certified by the decree-holder. The decree-holder, 
at any rate, is not prejudiced by the omission of the Court to make 
the record. He has received the payment or has entered, into an 
adjustment with the judgment-debtor. He has notified the fact 
to the Court; he has done his duty, as the’ Code does not 
provide for any special form to be adopted for the purpose, 
The failure of the Court to make the record, does not surely entitle 
him to take advantage of the omission to the detriment of the 
judgment-debtor. Under there circumstances, we are of opinion 
that the view taken by the District Judge is correct and his order 
must be affirmed. 
A. T. A. * 
Appeal dismissed, 
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Before Sir Asulosh Mookerjee, Knight, Fudge, and Mr. Justice 
Beacherofrn, 7 . 
К 7 ` Civ 
. . . BALDEO NARAIN JHA dii 
: 1914 
. 2. | мә 
; ` RODA A ; 
ВНАҮА LAL SINGH 4xp orars,” iiid 
Estoppel—Mortgage—Registretion of name—Morigagor, if can question the 
titls of other mortgagor. 

If A and B jointly mortgage to Xa property which stands in their names, 
on the allegation that they are proprietors in respect of the shares for which 
they are registered, it is futile for А or his successor to contend subsequently 
as agalnst X or his representative, that В had no title to the property and that 
A was the sole owner. 

Ramcoomar v. McQueen. (7); Luckmun v. Kali (a) and Mir Mahomed v. 
Kisori (3) referred to. | 

Appeal by the Defendant. 

‘Suit for declaration of title to immovable property and for 
recovery of possession thereof. 

The material facts and arguments appear from the judgment. 

‘Babs Lachmi Narayan Singh for the Appellant. . a 


Babus Umakali Mukherjee, Baldeo Narain Singh and Baidyanath 
Narayan Singh for the Respondents, ' 


The jadgment of the Court was delivered by 


` Mookerjee J.—This appeal is directed against the decree August, 17. 
in a suit for. declaration of title to immoveable -property and: for 
recovery of possession thereof. The plaintiff respondent claims 
title by purchase at a sale held in execution of a mortgage decree. 
'The mortgage was created by the representatives of four branches of 
a Mitakshara family. The appellant was entitled to one-sixth share of 
the properties given by way of кешу; ; another of the mortgagors 

^ Appeal from Original Decree No 350 of 1911, against the десгев of Babu 
Amrita Lal Palit, Subordirate Judge of Moxufferpur, dated the 17th 
February 1911. 
(1) (1872) 11 В. L. R 45 (£2); 18 W., R. 166,1. R. I A. Бир. до. 
(2) 1873) 19 W. R. 292. 
(3) (1895) L. R. 221. A. 129; 1. L. R 22 Calc. 909 
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was ostensibly entitled to а half share and two others were 
entitled to one-sixth share each. The appellant now contends that 
the mortgagor whose name stood registered in respect of one half 
share and who joined in the mortgage as owner of that share, was - 
not really interested in the property at all; he was merelya benam- 
dar for the appellant and that, consequently, the purchaser in 
execution of the mortgage decree has not acquired a valid title to 


- that share: The Subordinate Judge has overruled this contention 


on the ground that the evidence establishes that the property was 
really owned by all the persons in whose name it stood. The rea- 
sons given by the Subordinate Judge for his conclusion are prima 
facie sound, and no serious attempt has been made in this Court 
to controvert that finding. Apart from this, it is plain that 
the appellant is not entitled to challenge the title of the mortgagee. 
According to him the property was acquired by his father in the 
name of Babu Ojha, Assume that the allegation is proved. As Babu 
Ojha was the ostensible owner of the property, the title of the mort. 
gageé from Babu Ojha 1s not llable to be impeached either by the 
father of the defendant or by the defendant himself as his successor 
in interest.*If А and B jointly mortgage to X a property which stands 


' in their names, on the allegation that they are proprietors in respect 


of the shares for which they are registered, it is futile for А or his 
successor to contend subsequently as against X or his representative, 
that B had no title to the property, and that A was the sole owner: 
Ramcoomar v. Mc. Queen (1); Luohmun v. Kali (2); Mir Mahomed 
v. Xtsori (3). Consequently, the question raised by the appellant 
cannot possibly be decided in his favour. 

The result is that the decree of the Court below is affirmed in so 
fai as this point is concerned and this appeal dismissed with costs. 


А. T. X. 
Appeal dismissed. 


(1) (1872) 11 В, L. R. 46 (52) ; 18 W. R. 166; L. R. I. A. Sup. 40. 
(2) (1873) 19 W. К. 292. 


() (1895) LLR ГА 129; LL, R,2aCale.gog, ` 
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Before Mr. Justice Rampini, Aoting Chief Fuslice, and Mr. Justice 
` Ryves. “ | 
| TARAKISHORE CHOWDHURY 


* А " 


0. 
NABIN CHANDRA KARMOKAR anD отнивѕ * 


Kyectment, suit for—Resenus Sale Law (Act XI of 1859), Sec. 37 Proviso (2)— 
Incumbrance—Inealid lakheraj existing from before permanent setileweni— 
Tkah map, entry im—Adsussibiluly in evidence—Possesrion —Rogulation 
XIX of 179% Sec. 6.—Imsignificant area—Presumption—Rent, assessment 
of — T urisdiction-—Cweil Court. 


A purchaser ata revenue sale cannot annu! a-lalhera; tenare existing from 


before the permanent settlemert, as ıt is not an incumbrance., : 
An entry in a ¢had map prepared in 1856-57 that a certain chak із an invalid 


Likkeraj existing from before the permanent settlement, is admissible in evidence 
and is good evidence of possession. | 


Makaraja Fagadindra v. Secretary of State (1) and Abdul Hamid v. Kiran 
(2) followed. 


A Court can presume that £ tenure containing 7 cottahs and “odd quantity 
of land was one of those tenures of insignificant area, which the Government 
did not think it worth while to resume in 1793 and therefore hold that the tenure 
is dependent upon the estate of which itis a part. Such tenure existing at the 
time of the permanent settlement and not being hold at a fixed rent, falls within 
exception 2 of section 37 of the Revenue sale Law. The tenure-holder is not 
hable to be ejected but his tehu-e is liable to be assessed with rent. 


A sult for assessment of rent under section 37, proviso (2) of Act XI of 1859 
is maintainable in the civil Court. 


Appeal by the Plaintiff. 
Suit for ejectment. 


The plaintiff as auctlon-purchaser at a revenue sale, sued for 
ejectment of the defendants as trespassers. The defendants pleaded 
that they were not lable to be ejected, as they held the disputed 
land, which was their /a14«727, from before the time of the Permanent 
Settlement. 


A local enquiry took place, and it was found that a portion of 
the disputed land was comprised in а cak. The chak according to 
- 


* Appeal from Appellate Decree No. 593 of 1907, against the decree of 
Babu Pramatha Nath Chatterjee, Additional Subordinate Judge of Dacca, dated 
the rath December, 1905, modifying that of Babu Hridoy |Nath Majumdar, 
Munsiff of Dacca, dated the a6tk Septembér, 1905. 


(1) (1902) 7 C. W. N 193 P C, ; 1 L, R 30 Cale, 291, L. R. go L А. 4. 
(2) 1903) 7 С W. N, 819. 
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an entry in the /Aa& шар wasan invalid JakAeraj within a per- 


 manently settled estate. This ‘zak map was the only evidence pro- 


duced by the defendants to substantiate their plea of /akAeraj title. 

The prmary Court decreed the sult but on appea? this decree 
was reversed, Hence this appeal. 

Babu Sarat Chandra Basak for the Appellant. 

Babus Mahendra Nath Ray and Krishna Prosad Sarbadhikari 
for the Respondents. 

The judgment of the Court was delivered by 

Rampini О, J.—This appeal arises out of a suit brought 
by the purchaser at a revenue sale to eject the defendants from the. 
lands held by them. The area of the land in dispute in this suit is 
about 7 cottahs, 7 dhurs and 7 powas. The defendants have been 
found by the lower appellate Court to hold 3 cottahs and 7 dhurs as 
a Lakheraj tenure from a time before the Permanent Settlement. 


'* It has therefore held that the plaintiff is not entitled to eject them. 


The learned Subordinate Judge, however, has stated that the claim 
for khas possession by the plaintiff and for the ejectment of defen- 
dant is dismissed. 


` ' The plaintiff appeals and on his behalf, it has been argued (1) 
that аз the learned Judge has found that only 3 cottahs, 7 dhurs was 
the area of the defendant’s Lakheraj tenure, the plaintiff is therefore 
entitled to a decree for khas possession of the remaining 4 cottahs 7 
powas; (2) that the finding of the Subordinate Judge as to the 3 
cottahs 7 dhurs being a lakheraj tenure is wrong; (3) that the 
entry in the Thak Map 1з not admissible in evidence; and (4) that 
the lower appellate Court has misconstiued section 6 of Regulation 
XIX of 1793. 

We think that the first of these pleas must prevail. The defen- 
dants are in occupation of 7 cottahs 7 dhurs and 7 powas of land. 
The lower appellate Court has found that the defendants are protec- 
ted tothe extent of 3 cottahs and 7 dhurs. Therefore the plaintiff 
13 decidedly entitled to eject the defendants from the remaining 4 
cottahs and 7 powas of land in respect of which the defendants are 
obviously trespassers, We must therefore modify the "decree of the 
lower appellate Court to this extent with costs in proportion. 


We see no reason however to interfere with the findings of the 
lower appellate Cowt as regards the 3 cottahs 7 dhurs of land which 
the Subordinate Judge bas held to constitute a Lakheraj tenure 


Vor. XXI.] HIGH COURT. 


existing from before tne Permanent Settlement. The learned 


pleader for the appellant contends that the finding has been wrongly - 


arrived at, because the entry in the Thak map is not admissible 


in evidence. The Thak Map was made in 1856-57, that is, about. 


бо years ago. That entry із, in our opinion, admissible in evidence. 
This has been pointed out in several cases, namely, in the cases 
of Maharaja Fagadindra Nath Roy Bahadur v. The Secretary of 
State for India in Cauncil (1) and Abdul Hamid Mian v. Kiran 
Chandra Roy and others (2). The leained pleader for the appellant 
relies upon the case of Secrefary of State for India in Counoil 
v. Fasal АП (3). But that case has been discussed and dis- 
tinguished in the case of Abdu! Hamid Mian v. Kiran Chandra 


Roy (2). The entry in the map was therefore admissible in | 


evidence and was good evidence of possession and the lower appellate 
Court was justified in presuming that the Lakheraj tenure existed 
from before the Permanent Settlement. This being во, the defen- 
dants cannot be ejected from this land, because it із not an incum- 
brance which the plaintiff can annul, The learned pleader for the 
appellant maintains that е lower appellate Court has misconstrued 
the provisions of section 6 of Regulation ХГХ of 1793. We however, 
do not thmk that he has done so. In 1793 the Government resumed 
all classes of invalid tenures but it did not think it necessary to 
resume Lakheraj tenures of insignificant area. That being so the 
lower appellate Court was entitled to presume that the disputed land 
was one of those tenures of insignificant area, which the Government 
did not think it worth while to resume and therefore to hold that the 
defendant's tenure is a tenure dependent upon the estate of which 
it isa part. We therefore see no reason to interfere with the decree 
of the lower appellate Court as regards 3 cottahs 7 powas of land 
and accordingly affirm it to this extent. As regards 4 cottahs 7 
` аһшв as already mentioned, we decree the appeal with costs in 
proportion. 
A, T. Ms 
Appeal allowed in pari, 


(1) (1902) 7 C. W. N. 193. (2) (1903) 7 C. W N. 849. 
(3) (18g1) 1.1. R. 18 Calc, 234 
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Before Sir Asutosh Mooker jee, Knight, Judge, and Mr. Y ustice 
Richardton. i ` 
NAZIM 
v. . 
WAZIDULLA AND oTHEES." 

Right of way — Interference — Nuisance—LimWation Act (IX of 1908), section 33. 

Obstructions which interfere with a right of way are In the nature of con- 
tinuing nuisances as to which cause of action 1s renewed de die in diem so long 


as the obstructions causing such interference are allowed to continue. 
Rajrup v. Abul Hossein (1) applied. 


Lana у, Capsey (2) and Thrope v. Brumfitt (3) referred to. 
Appeal by Defendant No. 1. 


Suit for establishment of a right of way. 

The material facts and arguments appear from the judgment. 
Babu Gopal Chunder Das for the appellant. 

Babu Birendra Chunder Das for the Respondents 


The judgment of the Court was delivered by 


Mookerjee J.—This 1s an appeal by the first defendant 
in a suit for establishment of a right of way. The plaintiffs came to 
Court on the allegation that they had used the disputed land as a 
path from time immemorial, peaceably, openly and uninterruptedly ; 
and that this was the only means of access to their land. The Courts 
below have found that the right of way as alleged by the plaintiffs has 
been established, and have made a decree accordingly. The only 
ground urged by the appellant against this decision is that the 
question of limitation has been erroneously decided, as the Subor- 
dinate Judge has held that section 23 of the Indian Limitation Act is 
applicable to the case and consequently no question of limitation arises. 
The obstruction is said by the plaintiffs to have been caused in 1908 
and the sult was commenced on the 15th July тут. It has been 
urged that section 23 has no application to the case and that the 
Courts below should have investigated whether the obstruction was 
caused within r2 years prior to the suit, so as to bring the case within 
Art, 144. In 'our'opinion there is no foundation for -this con- 
tentlon. М 

" Appeal from Appellate Decree No. 2490 of 1913 against the decree of 
Babu Kailas Chunder Sen, Subordinate Judge of Sylhet, dated the 11th April 
1913, affirming that of Babu Nogendra Nath Bose, Muosiff of Habiganj, dated 
the aand July, 1912. 

(1) (1880) I. L. R, 6 Calc. 394 (a) (1891) з Ch. 411. 

€3) (1893) L. R 8 Ch. App. 650. 


VoL, XXL] HIGH COURT, 


lt was pointed out by their Lordships of the Judicial Committee 
in Rajrup Koer v. Abul Possein (т), where the suit was instituted 
for the removal of obstructions to а water-course used by the plaintiff 
from time immemorial, that the obstructions which interfered with 
the flow .of water were in the nature of continuing nuisances as to 
which the cause of action was renewed de die is diem so long as the 
obstructions causing such interference were allowed to continue. 


In support of this conclusion, reference was made by their Lord- 
ships to section 24 of the Indian Limitation Act, 1871. The same view 
was applied subsequently in the cases of Асйн/ MuA/a v. Rajan 
Mahia (а); and Punja Kevarji v. Bai Kuvar (3). Butit has been 
argued on behalf of theappellant that the cases mentioned related 
to water-courses, and that although an obstruction to a water-course 
may rightly be describec as а continuing nuisance, an obstruction 
to & way does not fall within that category. We are of opinion that 
the diatinction suggested is not well-founded and that wrongtul inter- 
ference with a right of way constitutes a nuisance : Zane v. Саугеу (4); 
Thorpe v. Brumfili (5). The punciple laid down by the Judicial 
Committee in Rajrup Kaer v. Abul Bosrein (1), and applied in the 
case of Punja Xuvaryji v. Bai Kuvar (3), was applied by Norris, J. 
to the case of obstruction of a way in Svojan Bibi v. Shamed Ali 
(6) and we agree with the view taken by that [learned Judge. A 
reference to the cases of Gillan v. Bodingion (7) and Wailehouse 
v. Fellowes (8) will show that obstructions to easements other than 
watel-courses may be treated as continuing nuisances. We hold, 
accordingly, that the Subardinate Judge has correctly applied sec- 
Чоп 13 to the circumstances of this case. 


The result is that the decree of the Subordináate Judge is 
affirmed and this appeal d smissed with costs. 


A T. М, 

Appeal dismissed. 
(1) (1880) I. L. R. 6 Calo. 394. (a) (1881) I. L. R, 6 Calc. 813. 
(3) (1881) I. L. R, 6 Bom. ж. (4) (1891) 3 Ch. 411. 
(5) (1893) L. К. 8 Ch. App. 650. (6) (1892) т C. W. N. 96. 
(7) (1824) Ryan and Мооєу 161. (8) (1861) то C. B. М. S. 765. 
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Before Mr, Fustice Holmwood and Mr. Fustice Chapman. 
AMJADNESSA BIB] anv oruzrs. 


v. * 


RAHIM BAKAS SHIKDER AND OTHERS.“ 


Suit for refund of monsy—Money paid for withdrawing a criminal case— 
Pressure on the plaintif—Consideration for agreement void —Indian 
Contract Act (IX of 1872), Sec. 65 
If money or security be given under an agreement not to prosecute under 

such circumstances that there has been pressure or undue influence, the 

transaction will be set aside and the money or security ordered to be returned. 
Section 65 of the Indlan Contract Act does not apply to a sult for refund 
of money paid under an agreement not to prosecute 
Appeal by the Plaintiffs. 
Suit for refund of money. 


The plaintiffs alleged that they paid Rs. 535 to defendants Nos. 
т to 5 for withdrawing a certain criminal case, in which the plaintiffs 
were prosecuted at the instance of defendant No.1 for offences 
punishable under sectións 323 and 147 of the Indlan Penal Code, 
ın respect of the murder of defendant No, 5's husband. The first 
batch of accused had been punished and the plaintiffs were the 
second batoh of accused sent up for trial. Plaintiffs further alleged 
that the defendants Nos, 1 to 5 agreed to return the money in сазе 
the higher authoritles prosecuted them again for the same offence 
as they had done. 

The défendants Nos. т to 5 appeared and admitted Lgs taken 
the money for withdrawing from the prosecution, but denied that 
there was any agreement to return the money, in case the plaintiffs 
were again prosecuted by the Һїдһе1 authorities, and further said, 
that they had fulfilled their part of the agreement by withdrawing 
from the prosecution and that the suit was not maintainable, as the 
consideration for the agreement was unlawful and against public 
policy, the offence under section 147 of "he Indian Penal Code being 
a non-compoundable ope. : 

The frst Court found thatthe defendants agreed to return.the 
money in case the plaintiffs were again prosecuted by the higher 
authorities but as the consideration for Ше agreement was unlawful, 

* Appeal from Appellate Decree No, 97 of 10912, against the decree of 
Babu Debendra Mohan Sen, Officiating Subordinate Judge, 3rd Court of 
Tipperah, dated the goth May, 1911, affirming that of Babu Bipin Bihari Ghosh, 
Munslff, grd Court at Chandpur, dated the 28th April, 1910° 


Vor. XXL] HIGH COURT. 


it held that the suit was not maintainable. On appeal, it was found 
that the defendants Nos, t to 5 performed their part of the contract 
by withdrawing from the prosecution, that the defendants did not 
agree to igturn the money if the higher authorities prosecuted the 
plaintiffs again and held that the suit was not maintainable 


Babu Rajendra Chandra Guha for the appellants, 
Babu Satis Chandra Ghose for the Respondents. 
The judgment of the Court was as follows : 


The only point raised in this second appeal is that the agreement 
really having been іл invifo, a refund suit can be maintained in Court, 
We have only to point out that neither the pleadings nor any issue, 
nor any finding of the lower Courts nor apparently any evidence 
appears in support of the question of fact that there was any pressure 
upon the plaintiff to pay this money in consideration for not being 
prosecuted. The so-called admission of the defendants in their 
written statement goes directly to the contrary. 

It is urged that in every case the fear of punishment is an undue 
influence and that if the defendant accepts money to screen the 
plaintiff from punishment then he thereby exe(ts this undue influence. 
The exceptions given bv Pollock, on one of which alone reliance 
is placed, is unless the agreement was made under such circum- 
stances as between the paities that if otherwise lawful it would be 
voidable at the.optlon o2 the party seeking relief.” It is obviously 
not voldable under section rg inasmuch as there was no coercion 
whatever, and we are unwilling to read into section 16 a fictitious 
use of the dominant position of the defendant. The law says that 
not only the defendant mest have a dominant position büt he must use 
it, and this has been carefully guarded in all the cases in England to a 
number of which we have been rather unnecessarily referred. T'he 
rule derivable from these cases can be thus stated. ТЕ money or 
security be given under an agreement not to prosecute under such 
circumstances that there has been pressure or undue influence, the 
transaction will be set aside and the money or security ordered to be 
returned, There is one rather doubtful passage in the judgment 
of Lord Justice Bowen in the case of Foner v. Merioneth Shire 
Permanent Benefit Building Society (т), which might be taken to 
extend the principle further; but Ше learned Judge expressed 
himself with extreme hesitation and abstained from expressing any 
opinion on it Were we to extend the principle in the way which 
we are asked todo by the learned Vakil for the appellant it js 


(0) (1892) 1 Ch. 173 (186). 
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perfectly clear that in every case of illegal composition of a non- 
compoundable criminal offence a refund can be demanded at law. 
We have no desire and. no intention to extend the law to any such 
result. It has been held that section 65 does not apply to а case of 


this kind. : = 
The appeal ıs, therefore, dismissed’ with costs, 
A. T M. 


И Appeal dismissed. 


Before Sir Arülosh Mookerjee, Knight, Fudge, and Mr. Уманов 
Bsacherofi. 


SITANATH PANDA 
х v. pi 
HARA NARAIN MAHAPATRA.* 
Tenant, stains of-—~Lessee holding oser— Lease. for 5 years by certificated 
guardian without sanction of District Fudge, if void—Rent Recowery Act 


(X of 1889), Sec. 6, applicability of— Bengal Tenancy, Act (VIII of 1885), , 
Secs. 20, 21, 110, 


` - Where a lessee holds over after the expiry of the term of a lease for 5 yoarn 
and remains in occupation fo: a period of four years more of agricultural land 
in a district to which sections 20 and a1 of the Bengal Tonancy Act were, before 
the grant of the lonse, made applicable, he acquires the -s/a?ws of а non-occu- 
pancy raiyat. This status cannot be Se affected by the subse- 
quent extension of section 116 

Brahmanunda v, Arjun (1) and Rafiusdiw v. Iswar (2) followed, 

A lease for 5 years granted by the certificated guardian of a minor without 
the sanction of the District Judge, is voldable at the instance of the minor. 


'" Appeal by the Defendant. 


Suit by the tenant under section 105 of the Bengal Tenancy Асі 
for settlement of fair and equitable rent. 

The materlal facts and arguments appea: from the judgment, 
: Babus Provas Chunder Mister and Swrendra Madhub Mullick for. 
the Appellant, 

Babu Swrendra Nath Ghesal for the: Respondent, 


* Appeal from Appellate Decree No. 2318 of 10911, against the decree oi 
1. C. Adami Esq, Special Judge of Cuttack, dated the and March, 1911, 
affirming that of Babu Barindra Krishna Adhikari, Settlement Officer of Cuttack, 
dated the 1st Angust, 1910. 


(1) (1903) 1 C. L. J. 310, (а) (1914) ig С. L J. 585. 


Vor. XXL) HIGH COURT. - ~ 


The judgment of the- Court was delivered by ` 

Mookerjeo J.—This is an appeal.on behalf of the landlord 
defendantin a suit commenoed by the tenant respondent under 
section 105 of the Bengal Tenancy Act for settlement of falr rent, 
The landlord defended the suit on the allegation that the plaintiff 
was not his tenant It was established. however, that in 1895 
the plaintif gota lease for а term of six years, from the mother 
of the defendant while the latter was an infant It has been 
aigued that this lease ‘was not binding upon the appellant ; 
inasmuch as his mother though his certificated guardian, had 
not obtained the sancticn of the District Judge. This conten. 
tion’ ів of no assistance to the appellant, because even if it be 
assumed—as the matter has not been investigated—that the lease 
had not been sanctioned by the District Judge. it was merely 
voidable at the instance of the defendant. No question, nowever, 
can now arise as to the avoidance of the lease. The original term 
of the lease has expired, and the plaintif has been allowed to hold 
.Over ever since 1901. Even if the lease had been for five years oi 
for a shorter period, and the plaintiff had held over after the expiry 
ot the term, as he has done, һе would have by thia time acquired the 
status that he has actually attained. The real question in contro- 
versy consequently is, what is the status of the plaintiff in view of 
the provisions of the Bengal ‘Tenancy Act. Upon that matter, 
Шеге` i no room for controversy. On che roth December 1891. 
that is, six years before the grant of the lease to the plaintiff, sectiona 
20 and 31 of the Bengal Tenancy Act were extended to the district in 
which the disputed land ig-situate. The result of that extension was 
to make section 6 of Act X of 1859 inapplicable, as laid down by this 
Court In the case of ZrnAmansumda Mahapatra v. Arjun Rau (1) 
which was accepted as good law in Rafiuddin Mahomei v. Tewa 
Ront (2). It was not till the 21st August 1906 that section 115 of the 
Bengal Tenancy Act was extended to this district. In the interval 
the plaintiff had been in occupation for a period of nine years and 
had acquired the status of a non-occupancy raiyat. That status could 
not obviously be retrospectively alfected by the subsequent extension 
-of section 116. The plaintiff is thus a non-occupancy raiyat under 
the defendant and ів entitled to have fair rent-assesaed under section 
105 of the Bengal Tenancy Act. The decree of the Special Judge 
must consequently be affirmed and this appeal dismissed with 

costs. We assess the hearing fee at one gold mohur. 

AT. м. Appeal dismissed, 
(1) (1903) 1 C. L.J gto. ^ (2) (1912) 17 C. L. J. 585. м 
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Before Mr. Justice Richardson and Mr. Justice Mullsck. 


Civic -  NABOGHAN BADHAI анр OTHXES.. 
Baiar, 5. RAGHU NATH BABU AND ornxas.* 
April, 15. 


— Central Provinces Land Rewemue Act (XVIII of 1881), Secs, 68, 72, 83, 120, 
ol. (b) and 153 cl. (5) — Recerd-of-righiz, entry in, correction of—Suit under 
Sec. 83 of the Act—Civil Court, jurisdiction of- Limitation—Limitation 

` Act (IX of 1908), Sch, І, ris. 14, 120— Decree passed in the suit, effect of. 

In -the record-of-rights prepared under Chapter VI of the. Central 
Provinces Land Revenue Act, defendants were described аз  'shikm! 
gaontias or permanent tenants under the plaintiff, who were the 
'gaontias of the village. A suit having been brought under section 83 of the 
Act to have the entry amended so that the defendants may be described as 
mortgagees in possession and not as permanent tenants, and an objection 
having been taken as to the jurisdiction of the civil Court 

Held, that in deciding the question between the parties or in making the 
disputed entry In the record of-rights the Settlement officer acted either under 
section 68 or section 72 of the Act, and his decision, or the entry, was open to 
review by the clvil Court under the terms of section 83. 

A suit under section 83 of the Central Provinces Land Revenue Act is 
governed not by article 14 but by article. 120 of the schedule to the Limitation 
Act. 

A suit under the sectlon is in the nature of a declaratory suit, and ТИ 
the section speaks of а suit under it as a suit to have an entry “ cancelled or 
amended," the civil Court can only declare that the entry is erroneous, and 
how it should be amended, but cannot execute its decree by bringing the. 
record of rights into Court and altering it. The decree has to be taken to the 
Deputy Commissioner, who can give effect to it under section 120 of the Act, 

Parbati v. Rajmohim (1); Agin v, Mohan (a) and Fakı v. Sajnak (3) 
referred to. 


Appeal by the Defendants Nos. 2 to 4. 


In an entry made in а record-of-rights а “under 

Chapter WI of the Central Provinces: Land Revenue Act defen- 

dants were described as Shikmi Gaontlas or permanent tenants under 

the plaintiffs, who were the gaontlas of the village. -Plaintiils 

? Appeal. from Appellate Decree No. 1104 of 1919, against the decision of 

G. B. Mumford, Esq ; District Judge of Sambalpur, dated the 13th February, 

1912, affirming that of Babu Probha Chandra Sinha, Subordinate judge, 
Sambalpur, dated the 13th September, 1911, 


(1) (1901) I, L. К. 29 Cale. 367. (a) (1902) 1. L. К. зо Calc. 20 
(3) (1893) 1. L. К. 18 Bom, 244. 


VoL. XXI.] HIGH COURT. 


then brought this suit under section 83 of the Act, and sought to 
have the entry amended so that the defendants might be desciibed 
as mere mortgagees in possession and not as parmanent tenants, 


Babu Sarat Chandra Roy Chowdhury and Babu Dhirendra 
Krishna Hay (for Babu Gobinda Chandra Chakravarty) for the 
Appellants. 

Babu Salis Chandra Ghose for the Respondents. 

С. A. V 

The following judgments wore delivered :— 


Richardson J.—This is an appeal from the decree ot the 
District Judge of Sambalpur, co nfirming the deciee of the Subor- 
dinate Judge of the same district. 


The land in dispute 1s situated in the district of Sambalpur and in 
matters pertaining to the land revenue is governed by the Cential 
Provinces Land Revenue Act (Act ХУШ of 1881). The dispute 
1elates to an entry made in a record-of-1ights prepared under Chapter 
Vi of that Act. The entry describes the appellants as “ Shikmi 
Gaontias" or permanent tenants under the plaintiffs, who are the 
“ gaontias" of the village. At this stage of the litigation it is very 
properly conceded that if it is open to the plaintiffs to contest the 
correctness of the entry, the entry is wiong, the lease granting the 
appellant a permanent tenancy having been judicially set aside. 
On the other hand it is not denied that the appellants are entitled to 
possession as mortgagees. In substance, therefore, the plaintiffs 
seek to have the entry amended so that the appellants may be 
described as mortgagees and not as permanent tenants. 


The suit was instituted by the plaintiffs and dealt with by the 
Сошів below as a suit under section 83 of the Land Revenue Act. 
On that footing the principal question which arises is whether 
a suit under section 83 is subject, as regards limitation to 
arucle 14 or to article 129 of the Schedule of the Limita- 
поп Act. Article rj applies “to suits to set aside any асі 
or order of an officer of Government in his official capacity" 
and the perlod of limitation provided is one year from the date of 
the act or order. Under the omnibus article 120 the period of 
limitation is six years from the time when the right to sue accrues. 
Section 83 enables a suit to be brought to have entries in the record- 
ofrights relating to certain specific matters “ cancelled or 
amended." We are not concerned with the rest of the enabling 
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clause or with the two provisos. For'the appellants it is contended 
that an entry in а record-of-rights is an асі” or “order” ofa 
Government officer and that as section 83 in effect authorises the 
civil Court to set aside such act or order in certain cases, the 
present suit, if it falls within the section, must be governed by 
article 14. The argument is directed to the distinction suggested 
by reported cases between а power. on the part of the civil 
Court to make a decree which is merely declaratory of the 
plaintiff's rights and a mere basis for further proceedings before 
some Revenue or other officer and a power to make a 
decree which positively sets aside and  nullifies something 
which an officer of Government has done, In illustration refer- 
ence may be made to Agim v. Mohan (1) and Parbast 
v. Хајтоћин (2). ‘The appellants would have it that the 
decrees made below are decrees of the latter class, and. 
if it be assumed that the disputed entry is ah “ас!” ог“ order" 
which bas been set aside, the language of section 83 lends some 
colour to the contentions advanced, But sectlon 83 must be 
read in my ‘opinion, as the lower Courts have read it, with 
sections 120 und r52. ‘The record of rights in question has been 
made over tothe Deputy Commissione: and section 120 gives 
the Deputy Commissioner power in such case to correct any. 
entry on certain grounds of which one is the following :— 

" (b) that by a decree in a suit brought under section 83, it 
has been declared to be erroneous.” - 


This provision shows that a suit under section 83 is 1n the 
nature of a declaratory suit and that though the section speaks 
of a sult under itas а suit to have ап entry cancelled or amended 
the civil Court can only declare that the entry is erroneous and 
how it should be amended, but cannot execute its decree by 
bringing the record of rights Into Court and altering it. The.decree 
has to be taken to the Deputy Commissioner. This conclusion is 
confirmed by section 152, clause (b), which deprives the clvil Court 
of jurisdiction over certain matters lacluding “ (12) correction of 
entries or 1evisions of record under sections 120, rst ang 122" 


No case precisely in point was cited at the bar, but perhaps the 
case most in point is that of Faki v. Sajsak (3) In my 
opinion the suit is not governed by article r4 but by article 120 and 
is within time. 

(1) (1902) I. L. R. 30 Cale, 90 (27), (a) (1901) 1. L, К. 29 Cak. 367. 

(3) (1893) I. L. К. 18 Bom. 244. > 


VoL. XXL.) HIÓH COURT. 


A further polnt however was taken before us. [t was not taken in 
the Courts below, but as it raises a question of jurisdiction we have 
to notice it. Itis now suggested that the suit is not within section 83 
at all and that the амі Courts bad no jurisdiction. Under 
section 83 a civil Court has jurisdiction in respect of entries as to any 
matter referred to in section 78. Section 78 again relates back to a 
number of sections of which sections 68 and 72 may be mentioned. 
Section 68 directs the Settlement officer to ascertain the persons who 
are in possession as proprietors of each mehal. “ By definition the 
word ‘proprietor’ includes for most purposes a “ gaontia’” [section 
4 Clause-8 (а)], and is also to ‘be deemed to include an assignee of 
proprietary rights’ (Explanation [I of section 4 А). An “Inferlor 
proprietor is not, as such, a tenant’ (section 4 clause 14). Now, if 
а permanent tenure-holder such as a Shikmi Gaontia is іп respect of 
bis tenants, a proprietor, though, it may be, an inferior proprietor, the 
"question whether the defendanis are in possession as permanent 
tenure-holders or merely as mortgagees, is apparently within the 
scope of section 68. It seems reasonable prima face that the 
section should extend to the ascertainment of the character of the 
proprietary possession and the language seems sufficiently wide to 
admit of a construction which would bring such a question within. its 
scope. Under section 72, again, “the settlement officer isto ascertain 
and iecord for each mehal the status of all tenants occupying land 
therein, the lands respectively held by them, the conditions on which 
they reapectively hold such lands, and the rents (if any) payable by 
them respectively." Under this section the question whethei а 
particular person is or is nota tenant is a question which must be 
open to the settlement officer in connection with the entries which 
the section 73 requires to be made. The determination of that 
question is a necessary preliminary. If, therefore, a permanent 
tenure-holder is gua the superior land-lord a “ tenant, " the settlement 
officer-had jurisdiction to decide for the purpose of the preparation 
of the record-of-rights whether the defendants could properly lay ~ 
claim to such a status. The conclusion is that in declding the 
question between the parties or in making the disputed entry in the 
record-of-rights the settlement officer acted either under section 68 
or section 73 and his decision, or the entry, was open.to review by 
the civil Courts unde: the terms of веойоп 83. The contention on 
the contrary urged for the first time in this Court therefore fails. 

The decrees of the Courts below are in a proper declaratory 
form and in the result this appeal must be dismissed with costs. 

Mullick J.—I agree. . , 

бю, с. А Appeal dirmirred. 
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Before Мт. Fustice М. R. Chatleryea and Mr. Fustice Greaves. 
| BADARENNESSA’ CH OWDHURANI 


р. 


АТАМ GAZI AND ANOTHER.” 


Occupancy holding, non-transfarable—Cosharer landlord, tlecree obtained by, 
Jor his share of the rent—Decree, execution of—Holding. sale н if 
entitled to object to the sale. 

A non-transferable 'occapancy holding cannot be sold in execution of a 
decree obtained by a co-sharer landlord for his share of the rent, and in this 
respect a co-sharer landlord is in the same position as an ordinary execution 
creditor, : 

Durga v. Кай Prosanma (1); Sadagar v. Krishna (2) and ўар v. 
Ram Kumar (3) followed, : 

The Full Bench case of Dayamoyi v. Ananda (4) lays down-by implication 
that a raiyat is entitled to have а sale of a non-transferable- occupancy 
holding in execution of а money decree set aside after it takes place, and that 
the holding cannot be sold in execution of such a decree where the raiyat 
objects tothe sale before it takes place. 

The principle deducible from the Full bench decision (4) is арры: to an ` 
involuntary transfer of the whole as well as of a part of the holding. 

Dwarka Nath v, Tarim (5) distinguished, 


Shakaruddin v, Rani Hamangini (6) not followed. 
-Appeal by the Decree-holder. 
Application for execution of a deciee. 


The- applicant, a co-sharer landlord obtained a decree against the 
Opposite Party, the 1aiyats, for his share of the rent of an occupancy 
holding, and applied for execution of the decree: by ‘sale of the 
holding. The raiyat& raised an objection that. as the holding was 
not transferable by custom or local usage, it could not be sold in 
execution of the decree. 

The Court of first Instance and the lower appellate Court gave 
effect to the contention of-the judgment-debtors, the raiyats, and 
disallowed the application for execution. The decree-holder then 
appealed to the High Court. 

: Appeal from Orde: No, 77 of 1914, agalast the order of F, V, Ward, Esq, 
District Judge of Tippeiah, dated the 29th of November, 1913, affirming the 
order of Babu ] C Biswas, Munsiff, sth каш. at Comilla, dated the азга 
August, 1913- 2 е 

(1) (1899) I. L, R.?6 Calc. 727. . ЖОО W.N 74а. ^ 

(3) (1899) 3 C.W N 747. (4) (1914) 20 C. L. J 5а. 

(5) (1907) I. L. R, 34 Cale. тоо, (6) (1911) 16 C.7W. N. 420, 


Vor. XXI.] HIGH COURT. 


Babu Birendra Chandra Das for the Appellant. 
Babu Upendra Coomar Roy for the Respondents. 


The judgment of the Court was as follows :— 


This appeal arises out of an application for execution of a decree 
obtained by a co-sharer landlord for his share of the rent of an 
occupancy holding. The judgment-debtor, the raiyat, raised an 
objection thatas the holding was not transferable by custom or 
local usage, it could not be sold in execution of the decree obtained 
by the co-sharer landlord. 


The Courts below have given effect to the objection, and have 
disallowed the application for execution. The decree-holder has 
appealed to this Court. 


Now it has been held ina number of cases that an occupancy 
holding which ів not saleable by custom or usage, cannot be sold 
in‘execution of a decree obtained by a co-sharer landlord for his 
share of the rent, and that in this respect a co-sharer landlord із in the 
same position as an ordinary execution-creditor. Вее Darga Charan 
Mondal v. Kali Prasanna Strkar (1); Sadagar Sirkar v. Krishna 
Chandra Nath(2); Sheikh Farip v. Ram Kumar D«(3). And the recent 
Full Bench in the case of Dayamoyi v. Ananda Mohan Roy Chowdhurt 
(4) have laid down that an involuntary transfer 7. e. a sale in execu- 
tion of a money decree of the whole or part of an occupancy holding, 
apart from custom or local usage, is operative against the raiyat, 
where the raiyat with knowledge fails or omits to have the sale set 
aside. It is true the questions whether a raiyat is entitled to have 
the sale set aside, or has the 1ight to object to the sale before it:takes 
place, were not in terms decided by the Fall Bench. But if the raiyat 
has no right to object to the sale of an occupancy holding in execu-o 
tion of a money-decree before it takes place or has no right to have 
the sale (afterit takes place) set aside, in other words, where the 
sale is valid, the sale would be operative against him, and it would 
be Immaterial whether he had knowledge of the sale or omitted or 
failed to have it set aside. The sale however, though invalid,’ may 
be operative against the raiyat, if he with knowledge thereof omits 
or fails to have it set aside. The question therefore of the omission 
or failure to set aside the sale with knowledge thereof, becomes 

(0) (1299) I. L, R, 26 Cale. 727. (а) (1899) 3 C. W. N. 74a, 

13) (1899) 3 С. W. N. 747. 


» (4) (1914) 20 C L J 53, 18 C. W.N. ол. 
6 + 
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material only where the sale is invalid, and the ralyat has a right to 
~ Qbjectto it. We aie accordingly of opinion that the Full Bench 
decision by implication holds that the ralyat is entitled to have a sale 
of the holding in execution of a money decree set aside after it 
takes place, and that the holding cannot be sold in execution of 
such a decree where the ralyat objects to the sale before it takes 
place. This view is in accordance with that taken in the cases 
cited above, and it is to be observed that the Full Bench laid down 
what had been established by the weight of modern authority. 


No doubt, under section 60 of the Civil Procedure Code, all 
saleable property belonging to the judgment-debtor, or over which 
he has a disposing power which he may exercise for his own benefit 
is liable to sale in execution of a decree. But a non-transferable 
occupancy holding is not saleable property, and the Full Bench 
decision does not hold that the ralyat has a disposing power over the 
holding. All that it holds is that a voluntary transfer is operative 
against him. 

It is next contended that the decree-holder being a co-sharer land- 
lord to the extent of a ten annas share is entitled to sell a ten annas 
share of holding, But apart from other considerations, the prin- 
ciple deducible from the Full Bench decision is applicable to 
an -involuntary transfer of the whole as well as of a рат of the 
holding. 


There are certain observations in the case of Dwarkanath Pal v. 
Tarimi Sankar Ray (1) to the effect that It is not necessary that 
the consent of the landlord should be obtained prior to the 
sale, and that the sale is valid, if the landlord subsequently to 
the sale recognises the purchaser and receives rent from him. 
Pat in that case, the defendants with full knowledge of the execu- 
tlon proceedings and the sale had failed to raise the objection at 
the time of the sale that the holding was not transferable, and the 
question was raised after the sale had been confirmed, and after 
the purchase had been recognised by the landlord. 


In the case of Shakaraddin Choudry v. Rani Hemangini Dari (2) 
referred to in the judgment of the Court below, it appears that this 
Court maintained an order passed by the Oourt below granting the 
decree-holder’s application for sale of an occupancy holding to the 
extent ofa 15} annas share, the co-sharer-landlords to that extent 
having consented to the sale. In doing во, however, the learned 


(1) (1907) I. L. R. 34 Сак. 199. (2) (1911) 16 C. W. N, 429. 


Vor. XXL] HIGH COURT, 


Judges said that "the non-consenting landlords may give their con- 
sent after the sale. In any case the decree-holder takes the risk, and 
in the present state of the law the purchaser will purchase at his 
peril. We 'do not think it necessary to interfere." The decision 
can no longer be followed having regard to the view taken by the 
Full Bench. EN 


We are accordingly of opinion that the appellant is not entitled to 
sell the whole or part of the occupancy holding in execution of the 
decree obtained by him. 

The appeal 18 dismissed, but we make no order as to costs. 


А, к, в. C 
Appeal. dismissed. 





Before Sir Asulosh Mookerjee, Knight, Judge, and Mr. Fustice 
Newbould. 


KHIRODA SUNDARI DASI AND ANOTHER, 
» : 


NABIN CHANDRA SAHA.* 


Summons, service of-—Purdanashin lady—Service, hom effected —Civil Proce- 
dure Code (Act V of 1908,) О. V. К. 17——" Where the defendant cannot be 
Sound by serving Officer’’——Court’s power to direct service, 

When a purdanashin lady is not able to accept service personally, Has no 
agent empowered to accept service on her behalf, and, has also no adult male 
member in her family upon whom service may be effected, a valid service is 
effected under the provisions of Rule 17 of Order V of the Code of Civil Proce- 
dare, if the serving officer affixes a copy of the summons onthe outer door or 
some other conspicuous part of the house in which the lady ordinarily resides. 


Where it is impossible for the serving officer to obtain access to the person 
to be served, elther by reason of the custom of the country or for any other 
reason, the case is covered by the description in Rule 17 “ where the defendant 
cannot be found by the serving officer." 


Under Rule 17, no question of refusal arises, till the serving officer has 
dellvered or tendered a copy of the summons under Rule 16 to the defendant 
personally or to his agent or to other person competent to accept service оп his 
behalf. 

It is open to *the Court, even where there has been a technical compliance 
with the provisions of. Rule 17, to order service in another mode, if the Court 
thinks fit to do so in the interests of justice, The Court may, in a case of 
this description, direct the issue of summons to a jxrdanaskin lady by means 
of notice sent by registered post, ьо that the cover may in due course reach the 
lady herself. 

* Appeal from Order No. 69 of 1913, against an .order of Babu Asutosh 
Ghose, Subordinate Judge of Dacca, dated the aoth January, 1913. 
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Appeal by the Defendants Applicants, 
Application to set aside an expar/e decree. 
The material facts and arguments appear from the judgment. 


Dr. Rath Behary Ghose and Babu Upendra Lal Boy for the 
Appellants. i 


Dr. Sara! Chunder Basak for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order of 
refusal of the Court below to set aside an exparte decree. The 
respondent instituted a sult against several persons to recover a large 
sum of money alleged to be due from them as members of a partner- 
ship concern. The suit was decreed expar/e. Two of these defen- 
dants, now appellants before us, made an application to set aside 
that decree on the ground that they had no knowledge of the suit 
and could not appear to defend it. The Subordinate Judge has 
held that no case has been made out to justify an order.to set aside 
the esparie decree. On the present appeal, the decision of the 
Subordinate Judge has been assailed on two grounds ; namely, Ars?, 
that the summonses in the suit were not duly served upon the appel- 
lants; and, secondly, that they were, at any rate, prevented by suffi- 
cient cause from appearing when the suit was called on for hearing. 


With regard to the first branch of the contention of the appel- 
lants, it is necessary to bear in mind that they are pwrdawaskis 
ladies and are the widows of one Peary Mohan Shah who is alleged 
to have been a. member of the firm. According to their case, they 
lived separate from the other members of the family to which their hus-  . 
band belonged, and neither their husband nor they themselves had' 
any concern with the partnership. The return of the peon was 
to the effect that as they could not be found and as there was no 
authorised agent to receive summonses on their behalf, the соріев 
of -the summonses and plaint were affixed on the main gate of their 
dwelling house. The peón has been examined and his deposition 
in Соші is substantially іо Ше same effect. On behalf of the 
appellants, it has been contended thal there was no valid service of 
summons upon them; and in support of this views reliance has 
been placed upon the decision of the Judicial Committee in Clark v. 
Mullick (1). Our attention has also been invited to Rules 12, 15, 17 
and ao of Order V of the Civil Procedure Code of 1908. Rule ra 
provides that wherever lt is practicable, service shall be made on 


(1) (1839) a M. I. А. 263. 


Vor. XXI.) HIGH COURT. 


the defendant in person, unless he has ап agent empowered to 
accept service, in which case service on such agent shall be sufficient. 
In the case before us, it was not practicable to effect service on the 
appellants *in person, as by the custom of the country, the serving 
officer could not obtain access to them; nor had they an agent 
empowered to accept service. Consequently it was impossible to 
comply with the requirements of rule 13. Rule r5 provides that 
where, in any suit, the defendant cannot be found and has no agent 
empowered to accept service of the summons on his behalf, service 
may be made on any adult male member of the family of the defen- 
dant who is residing with him. There has been considerable 
discussion at the bar as to the meaning of the expression “ where the 
defendant can not be found" and we have been asked to determine 
whether the expresslon can be appropriately applied to а case where 
the serving officer is not able to obtain access to a purdanashin 
lady, who, it is known, resides in a particular house. We shall 
presently deal with this question in connection with rule 17. But, 
apart from this point, it is plain that rule 15 has no application 
to the circumstances of the present case. The appellants had no 
agent empowered to accept service of summons on their behalf nor 
was there any adult male member of their family who resided 
with them and could accept service on their behalf. We next 
come to rule 17 which 18 in these terms: “ Where the defendant or 
his agent or such other person as aforesaid refuses to sign 
the acknowledgment, or where the serving officer, after using 
all due and reasonable diligence, canno! fing the defendam! and 
there is no agent empowered to accept service of the summons 
on his behalf nor gny other person on whom service can be 
made, the serving officer shall afix a copy of the summons 
on the outer door or some other conspicuous part cf the house 
, in which the defendant ordinarily resides or carries on business 
or personally works for gain, and shall then return the original 
to the Court from which it was issued with a report endorsed 
thereon от annexed thereto stating that he has so affixed the copy, 
the circumstances under which he did вө and the name and ad- 
dress of the person (if any) by whom the house was identified 
and in whose presence the copy was affixed.” The service, in 
the case before us, was affected in accordance with rule 17, 
. and Ше question for consideration is, whether that was valid 
service. The first portion of rule 17 clearly has no bearing upon 
the case before us. "There was no refusal on the partof the 
appellants or their agent or any male member of thelr family to 
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sign the acknowledgment; no question of refusal arises, till the 
serving officer has delivered or tendered а copy of the summons 
under rule 16 to the defendant personally or to his agent or other 
person competent to accept service on his behalf. The question 
consequently narrows down to this, Is this a case where the serving 
officer, after using all due and reasonable diligence, “could not 
find the defendant ?' In our opinion, rule 17 is applicable to а case 
of the description now before us, where the serving officer is not 
able to obtain access to the purdunashin lady who has to be served 
and cannot deliver or tender a copy of the summons to her. There 
ig no decision in Indian Courts, directly in point, and the ruling of 
the Judicial Committee In Clark v. Mullick (1) is of no real assist- 
ance in the solution of this problem. In the first place, the order 
given in that case was for service upon an agent of the lady 
concerned, in conformity with the provisions of sections 13 and 
15 of Regulation ІП of 1803. In the second place, there is no 
special provision in the present Code of Civil Procedure for service 
of summons on purdanashin ladies as there was in the Regulation 
mentioned. In our opinion, where it is impossible for the serving 
officer to obtain access to the person to be served, either by reason 
of the custom of the country or for any other reason, the case may, 
without undue stretch df language, be held to be covered by the 
description “ where the defendant cannot be found by the serving 
officer.” This view is in accord with the decisjon in Carfer v. 
Poungs (2) the defendant was confined to his house with illness and 
his wife refused to permit the officer to have access to him. It was 
ruled that the case was one in which “ the defendant oould not be 
found," and substituted service was ordered. To the same effect is 
the decision in MacCarthy v. MacCarthy (3), where the father 
of the lady to be served would not allow her to appear before the 
serving officer. The case of LeGrand v. Fairall(4) is clearly 
distinguishable ; there, the statutory provision required that service 
could be effected by leaving а copy of the summons only if the 
defendant could * not be found within the county of his residence " ; 
the lady to be served was sick and the serving officer could not see 
her; it was ruled that substituted service could not be alldwed. We 
ате not unmindful that this vlew of the law may in some instances 
render the service practically infructuous and defeat the very object 
of the service of summons upon the defendant, namely to apprise 
(1) (1839) 2 M. I. A 263. 
(а) (1877) 4a N. Y. Sup. Ct. (хо Jones and S.) 169 
(3) (1879) 16 Hun. N. Y, 546. (4) (1892) 86 Iowa a11 ; 53 №. W. 115. 


Vor. XXI.) HIGH COURT. 


him that a suit has been instituted against him in a Court of 
justice ; Hope v. Hope (1); Кийе" v. Tetimar (a). The class of 
cases we have in view is.of,the description now before ' us, 
namely, where a purdanashin lady is not able to accept service 
personally, has no agent empowered to accept service on her 
behalf, and, has also no adult male member in her family 
upon whom service may be effected. In such a case as this, valid 
service ig effected under the provisions of rule 17 if the serving 
Officer affixes a copy of the summons оп the outer door or 
some other conspicuous part of the house in which the lady 
ordinarily resides, and yet the result may be that the person served 
is really never apprised of the suit. It is plain, however, that a 
narrow construction cannot be placed upon the terms of rule r7, 
БО as to restrict their operation and to exclude cases clearly covered 
thereby. But itis worthy of note that there is no real danger of 
injustice, if the provisions of rule rg are strictly carried out by the 
Court. That rule imposes upon the Court the duty to satisfy itself 
that service has been properly effected, anu the Court is authorised 
either to declare that the summons has been duly served or order such 
service as it thinks Gt. Consequently, it ıs open to the Court, even 
where there has been a technical compliance with the provisions 
of rule 17, to order service in another mode if the Court thinks 
fit to do so, in the interests of justice. The Court may, in a case of 
this desciiption, direct the issue of summons to purdanashin ladies 
by means of notice sent by registered post, во that the cover may 
in due course reach the lady herself. In this view, we are of opinion 
that thé case before us is covered by rule 17 and that as the 
requirements of that rule have been fulfilled, the appellants cannot 
succeed on the ground that the summonses were not duly served 
on them within the meaning of rule 13 of order g of the Code. 
With regard to the second branch of the contention of the appellants, 
namely, that they were prevented by sufficient cause from appearing 
when the suit was called on for hearing, itis material to state that 
they were examined on commission, when they pledged thelr oath 
. that they had no knowledge of the suit and consequently could 
not defend* it. The respondent decree-holder seeks to meet 
this allegation by proof that the ladies must have known of 
the sult, as they appeared in Court through a pleader to oppose 
his applicatton for attachment before judgment. This contention 
ig rested on a Vakalatnama which purports to bear the signature of 
one of the appellants, Golap Sundari Dasi. It was also signed on 
(1) (1854) 4 DeG, M. and С. 328. (2) (1905) 1 K. B. 45. 
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behalf of the other appellant Khiroda Sundai Dasi by her officer 
Kamikhya Ranjan Dutt. The decree-holder, however did not take 
steps In the Court below to prove what purports to be the signature of 
Golap Sundari Dasi on the Vakalatnama ; not did he egf&blish that 
Khiroda Sundari Dasi had authorised Kamikhya Ranjan Dutt to sign 
the Vakslatnama on' her behalf. As the ladies were examined on 
commission, it was a singular omission on the part of the decree- 
holder that the Vakalatnaina was not put to elther of them. But 
even if this- defect in proof had been remedied, the question would: 
require investigation, under what circumstances and on what repre- 
sentation, was the Vakalatnama signed, and, what information if any, 
was received by the ladies in respect of the suit instituted against 
them. The evidence has not been directed to elucidate these 
vital points, and we have accordingly been pressed by the 
respondent to allow additional evidence to be taken at his instance 
at thís stage. We are clearly of opinion that we should not accede 
to this request, as the respondent had ample opportunity to sub- 
stantlate his case in the Court below. The position consequently is, 
that the respondent has failed to rebut the allegation on oath made 


‘by the ladies that they had no knowledge of the suit. The truth of 


their assertion appears extremely probable when we remember how 
the summons is said to have been served on them. There is 
further the significant circumstance that the ladies had successfully 
contended before Mr. Justice Fletcher in another proceeding that 
they were not partners of the firm ; and there is considerable force 
in Ше argument that if they had been apprised of the proceedings 
in this suit, they would undoubtedly have repeated the defence which 
they had previously taken во effectively, The surrounding 
circumstances all point to the conclusion that the appellants never 
received actual intimation of the suit. | 

Finally, it has been argued on behalf of the respondent that ag 
Kamikhya Ranjan Dutt, an officer of Khiroda Sundari Dasi, was 
aware of the suit, the ladies had constructive notice thereof, No 
such contention was raised in the Court below and no foundation has 
been laid in the evidence for any possible ground on. which cons- 
tructive notice could be imputed to the appellants. We told accor- 
dingly that the ladies have estsblished that they had no knowledge 
of the suit-and that they were prevented by sufficient cause fram 
appearing when it was called on for hearing. 

The result.is that this appeal is allowed, the order of the Court 
below is discharged and the application to set aside the ewparte 
decree granted. Under the proviso to rule 13 of order 9, we 


VoL. ХХІ] HIGH COURT, 


direct that the ez 1r/a decree be set aside only as against the two 
ladies whoare the appellants before us; the decree will stand as 
against the other defendants, The sult will be revived as against 
the presenteappellants only, and will be tried out on the merits as 
against them alone. They will have opportunity to file written state- 
ments and the case will be tried out in due course. The appellants 
are entitled to thelr costs ot these proceedings both here and in the 
Court below. We assess the hearing fee in this Court at two gold 
mohurs. - j 


A. T. M. 
Appeal allowed, 





Before Sir Asulosh. Mookerjee, Knight, Judge, and Afr, Fustice 
І Newbould. 
NAWAB SIR SALIMULLAH BAHADUR AND OTHERS 


vU. 
RAHENUDDI лир oTBERS.* 
Tenure, sale of— Bid insuficient to pay aff decree and costs—Sale concluged— 
Sale, effect of—Bengal Tenancy Act (VIII of 1885), Secs. 164 (1), 165. 


Under section 164, sub-section (1) of the Bengal Tenancy Act, If the bid 
does not reach a sum sufficient to liquidate the amount of the decree and costs, 
and the sale is concluded, the purchaser becomes entitled to annul all encum- 
beances other than registered and notified encumbrances, provided he follows 
the procedure laid down in section 167. The decree-holder Is not 1n peril, if he 
decides not to pursue the remedy given to him by section 165. 


Observation In Banbikari Kapur v. Khetra Pal Singh Roy (1) dissented 
from. s 


Appeals by the Plaintiffs. 

Bults for declaration of title to апа for recovery-of pera of 
"land. 

The material facts and arguments appear from the judgment. 

Babu Surendra Nath Guka for the Appellants. 

Babu Guaada Churn Sen for the Respondents. 

The judfment of the Court was delivered by 

* Appeals from Appellate Decrees Nos. 2539, 2698 to 2707 of 1912, against 
the decrees of Babu Romes Chandra Sen, Subordinate Judge, Rackergun), dated 


the aoth July, 1912, reversing those of Babu Raman Chandra Banerjee, Munsiff 
of Patuakhali, dated the 28th February, 1912. 


(1) (1910 I. L, К, 38 Cak. даз. 
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Mookerjee J.—This is an‘appeal by the plaintiffs in a suit for 
declaration of title to land and for recovery of possession thereof. 
The ‘plaintiffs are the superior landlords of a nim osut taluk. The 
talukdars defaulted to pay rent, with the result that they were sued 
and а rent decree was obtained against them on the 7th April. 1959. 
On the 5th August 1909, the plaintiffs applied to execute the decree 
in accordance with the provisions of the Bengal Tenancy Act ; five 
days later, an order was made for the simultaneous issue of the writ 
of attachment and the sale proclamation under sub-section (1) of 
section 163. The sale was held under sub-section (t) of section. 164 
on the a3rd September, when the decree-holders themselves pur- 
chased the defaulting tenure. The sale was confirmed in due course 
and symbolical delivery was made to the purchasers. They could 
not, however, obtain actual possession of the land, as they were 
resisted by the defendants who set up under-tenures in the property 
sold. The plaintiffs thereupon took proceedings under section 167 
ofthe Bengal Tenancy Act and the requisite notices for the annul- 
ment of the alleged encumbrances were duly served. On the 18th 
April rg9rr, the plainüffs commenced this action to eject the defen- 
dants. The Court of first instance found that the decree was for 
arrears of rent, that it had been executed in accordance with the pro- 


"'visions of the Bengal Tenancy Act, that at the sale held under sub- 


section (т) of section 164, the purchasers had acquired the tenure 
with power to annul the encumbrances thereon other than registered 


"^ and notified encumbrances, and that Steps had been taken in con- 


formity with section 167 to annul the encumbrances set up by the 
defendants. In this view the Court decreed the sult. Upon appeal 
the Subordinate Judge bas reversed that decision on the ground that 
the sale, though held under the Bengal Tenancy Act, operated only 
as & sale under the provisions of the Code of Clvil Procedure, and 
that the decree-holders auotion-purchasers had acquired nothing beyond 
the right, title and interest of their judgment-debtors This decision 
is based on the ground that as the sum realised at the sale, was not 
sufficient to liquidate tbe amount of the decree and costs, the sale 
must be decreed to have been held, not under sub-section (1) of 
section 164, but under the provisions of the Code of Civil 
Procedure. The Subordinate Judge, in this view, has dismissed 
the suit. On the present appeal, it has been argued on behalf of the 
plaintiffs that the view taken by the Subordinate Judge as to the 
effect of the sale held on the 23rd September 1909 is erroneous and 
that the purchaser at that sale acquired the defaulting tenure with 
power to amend а]! encumbrances other than registered and notldfie 
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encumbrances. This view has been controverted by the respondents, 
on the authority of the decision in  Zisóihari Kapur v. Khe/ra 
Pal Singh Roy (т). Tt has been, indeed, broadly argued on their 
behalf thas а sale іп. execution of в decree for arrears of rent 
operates as a sale under sub-section (1) of section 164, only if the 
sum realised at the sale is sufficient to liquidate the amount of the 
decree and costs. We feel no doubt that this, contention is 
erroeous and ів not suppoited by the provisions of the Bengal 
Tenancy Act. è 

Section 159 formulates the fundamental principle that where a 
tenure or holding is sold in execution of a decree for arrears due 
in respect thereof, the purchaser shall take subject to the interests 
defined as protected interests, but with power to annul the interests 
defined as encumbrances, Section 163 provides that when the decree- 
holder makes the application for execution mentioned in section 162, 
the Court, if it admits the application and orders execution of the 
decree аз applied for, shall issue simultaneously the order of attach- 
ment and the proclamation required by rules 66 and 70 of order 
a1 of the Civil Procedure Code. Sub-section (з) of section 163 
lays down that the proclamation shall announce that the tenure or 
holding will first be put up to auction, subject to the registered and 
notified incumbrances, and will be sold subject to those encum- 
brances, if the sum bid із sufficient to liquidate the amount of the 
decree and costa, and, that, otherwise, it will, if zke decree-holder so 
derirez, be sold. on a subsequent date of which due notice will be 
given, with power to annul all encumbrances, Sub-sectlon (1) of 
section 164 provides that when a tenure has been advertlsed for 
sale under section 163, it shall be put up to auction, subject to 
registered and notified encumbrances; and if the bidding reaches 
а sum sufficient to liquidate the amount of the decree and costs 
Including the costs of sale, the tenure shall be sold subject to such 
encumbrances. The respondents argue thatif the bid does not 
reach a‘ sum sufficient to liquidate the amount of the decree and 
costs, the sale, if concluded, operates only as a sale under the pro- 
vislons of the Code of Civil Procedure, with the consequence that 
the purchases acquires merely the right, title and interest of the 
judgment-debtor. We are clearly of opinion that this contention 
is not well-founded. If we were to accept the contention of 
the respondents, we would have to read into sub-section (т) 
words which are not to be found there. The intention of the 
Legislature, as can be gathered from sections'163, 164 and 165 is 

(1) (1911). L L, К. 38 Calc. 923. 
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to entitle the decree-holder, if Ae so desirer, to proceed under 
section 165 in the event of the sale on the first notification not ` 
realising a sum sufficient to liquidate the amount of the decree and 
costs. It is not obligatory upon him, however, in this contingency, 
to avail himself of the provisions of section 165 ; he may nevertheless 
be content with the sale under section 164: and if the sale is held 
under that section the result described therein follows, namely, the 
purchaser becomes entitled to annul all encumbrances other than 
registered and notified encumbrances, provided he follows the 
procedure prescribed in section 167. The consequence of the sale 
does not depend upon the amount of the bid offered by the successful 
purchaser; it is independent of the value of the bid, It is obvious 
that section 165 was enacted solely for the benefit of the decree-holder ; 
if the bid is not sufficient to satisfy his decree and costs, it entitles 
him to have the property sold, with power to annul a// encumbrances ; 
but it is not obligatory on him to adopt this extreme measure, and 
he is not in peril if he decides not to pursue this special remedy. 
We have been pressed, however, to adopt the contrary view:on the 
strength of some- observations in the case of Panbikari Kapur v. 
Khetra Pal Singh Rey (1) which support the contention of the 
respondent. With all respect for tHe learned Judges who decided that- 
case, we are unable to accept their view as a correct exposition of the 
law on the subject. But we do not think it necessary to refer the matter ` 
for decision to а Full Bench, because the observations mentioned 
were not necessary for the purpose of the decision of that case. It 
further appears thatin that case the sale certificate stated that the 
purchaser had acquired merely the right, title and interest of the judg- 
ment-debtor, while in the case before us, the sale certificate shows, 
on the face of it, that the purchaser acquired tbe defaulting tenure 
itself which had been brought to sale. In our opinion, the view 
taken by the Subordinate Judge cannot possibly be supported. 

The result ів that this appeal is allowed, the decree of the Subordi- ` 
nate Judge set aside and that of the Court of first instance restored. ` 
This order wil) carry costs both here and in the Court of appeal below. 


It is conceded that this judgment will govern the other appeals viz. 
2698 to 2707 of 1912 and similar decrees will be drawn® up In each . 
case. 

Let the records be sent down as soon as possible. 

A. T. M. | Appeals allowed. 

(1) (4911) I. L. R. 38 Cale. gag. ý 
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Aooased—(Ocnid.). 
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him to undertake the defence of the accused ; and that obligation has always 
been recognised by the profession who always have willingly undertaken the 
defenoe of the accused so charged, at the request of the presiding Judge. ° 
The case having been tried practically ez parte, and the difficulties that appeared 
on the evidence not having been cleared up in the course of the cross-examina- 
“tion eliher by the accused himself or by the learned Judge, it was seni back to 
the learned Judge with a direction to try the accused on the same charges that 
had already been framed against him, and with a request to the learned Judge 
to see that in the new trial some member of tha profession represented the 
accused before him, King-Emperor v, Mohar Ali Sheikh s 
— ——— person, examination of, under Вос. 849 of the Code of Oriminal Ргоовйшге; Я 
мє Special Benoh of High Court constituted under Act XIV of 1908, powers of, 


Koensed's right in cross-examination to elicit facts not related to facts to which 


witnesses teatified in axamination-in-ohiel—Leading question; ses Explosive , 


Substances Act, Sao. á (b) Я 

———— written statement, nature Бела; юв кайт Substances Ад, 
Bec. 4 (5) s A Ps eed 

Koqutescence—see Probate, revocation of “ 

— ——— —— Асі acquiesced in, in progress, and atter the campeon c distinction 
between ; 564 Probate, revocation of 


in or aoceptanoa of benefit under an S to refer idi originally А 


binding, eflect of; sss Partnership 


Koquittal—Order of, if oan be set aside at the instance of Le putos СЕ 
Oriminal Procedura Code, бөс, 489 ; ses Revision 


Act, acquiesoed in, in progress, and after the PE distinction between ; ses 
Probate, revocation of v ves 


——of parties founded on incomplete ЕЕ ; ae conta 
——Х ot 1859, Beo. 6 dis PEN 


—— XI of 1859, Boca. B 
—— XI of 1859, Beos, 88, 6, 18 

—— ХІ of 1859, Bec, 87, Proviso (2) . ssi T 
—-XLY of 1860, Seos. 94, 802 nr wee ode See ! 
——XLV of 1860, Beos, 109, 190b 

——XLV of 1800, Beca. 116, 120b 


—— XLV of 1860, aa amended by Act VIII of 1918, Beo. 1900 m Ss 
ХІУ of 1860, Seos. 190b, 109 уу Т с ive aes 
——XLYV of 1880, Seas. 1906, 116 is js sis m бка 
——XLY of 1960, Вес, 300 ... ʻe A ET iss i 
—— ZLY of 1860, Boo, 800 asi T " 


——XLyV ot 1860, Boos, 802, 84, aie i " 
—— X of 1865, Bec. 111 ; 
——X of 1885, Beo. 187 

——] of 1879, Beo. 18 

——I of 1872, Beo. 83 (4) 

——1 of 1872, Beo. 82, al. (5) : s E? 
— I of 1879, Bec. 99 S е Е i 
——I of 1813, Вес, 105 55 ios ee T 
——IX of.187%, Beo. 16 ... hows E vs EE ais 


XXI. 


PAGH 


495 


Vou. XXI] INDHX OF CARMB. 


А 


Ас IX of 1872, Beo. 98 — ... sss T es 


——IX ofi8T3,Beo.05 — ... e м ih 
—IX of 1872, Beo. T0 ees d M 
ІХ af 1873, Воо, 14 s 
— —VI of 878, as amended by Aot V of 1884, Beo, 17 "s 
——1 of 1877, Beos, 82, 99, 84,.85, 87 T 6 
— III of 1877, Becs. 88, 89, 84, 85, 87 Ps ms 
——Ш of 1877, Beos. 84, 83, 88, 85, 87 . » o 
2—1 of 1877, Baca. 85, 82, 88, 84, 87 s d 
101 af 1877, Beca. 87, 89, 88, 84, 85 sat, 4 
—— XI of 1878, Beos.. 14, 19 (a), (f). ... s ‘a 


——XI of 1878, Becs. 19 (а), (f), 14 . ы deo 


—— XI of 1878, Beos. 19 (f), (a), 14. ... . ee ch. adi 
——X VIII of 1870, Вес. 98... . Hr one 
V of 1881, Beo. 50, Explanation, Isi m m 
— V of 1881, Вес, 69 M oed qun. d m 
-V of 1881, Вес. 90 ine See 

— XVIII of 1881, Beca. 68, 79, 88, 180, Cl. (5), 159, OL (9... 
— XVIII of 1881, Beca. 79, 68, 89, 130, OI. (5), 184, OL (0)... 
— XVIII of 1881, Seos. 88, 68, 79, 190, OI. (b), 153, Ol. (5)... 
—— XVIII of 1881, Saca, 120, OL (b), 68, 79, 88, 152, (Л. (b)... 
— XVIII of 1881, Beos. 159, Cl, vins 68, 73, 88, oe (0)... 
-IV of 1882, Seo, 48  ... ue xxi 
"IV of 1889, Beo. БВ... "S nar ane 
——IV of 1889, Вес. 89 ... эь С; ves 
——IV of 1889, Бес, 88 — .. m n si 
—IV of 1883, Бес. 85 ... .. sss "PEN PE 
~ V of 18898, Бес. 88 ... WO ps ET 
——IV of 1889, Беса. 88, 89 S E vs 
—— IV ot 1889, Беса. 89, 58 sat e us WW. ы TA 
—IV of 1889, Вес. 18 ... RENE ds iw 
— XIV of 1882, Бес. 288 ... sis Й а vi 
-— XIV ot 1882, Bec. 568 ... fae wee Ves 
— — VIII ot 1885, Bec, 8, Ol, (19) m E do Way 
—— VIII of 1888, Bocs, 30, 91, 116 .. | xxi ies 
— VIII of 1885, Seos. 31, 90, 116 ... E ae 
—ҮШТ of 1885, Beo. 99... " PM - 
—— VIII of 1885, Sec. BO (a), B1A — ... i ve 
— VIIL of 1885, Boog. BLA, BO (4) ... aie aii 
—— VIII of 1885, Бес, 40 ... NM see Ws 
——VIIY of 1885, Beo. 4O ... Mes S 
—— VIII of 1885, Beos. 49, (Л. (b), 183 КИШ ХУ 
—— VILI of 1885, Beo. 85, Ol. (8) aie aes m 


—— VIII of 1885, as amended by Aot I of 1908, Н, ‚ Bani А, fao. 88, OL (6) 


—ҮШ of 1885, Beo, 87 . E 
—— VIII of 1585, Seos. 108, 105 " x n 
—— VII of 1885, Boos, 105, 108 ae 2 $e 
—— VIII of 1885, Soos. 108, 188 Se = Ке 
~- VILI of 1885, Beo. 109B с ne us 
— VIII of 1885, Bec, 109B, Sub-Beo. (1) 

—— YIII of 1885, Boc. 109B, Sub-Bea (3) s 
-— VIII of 1885, Beo, 111... “ei soot ae 
m- VIII of 1885, Boos, 116, 20, 91 Ve do en 
——— VIL of 1885, Beo. 149 (8) | we) ee os 


ane 


' 901 


5SBPBSERRESER 


- a 
ce с 


PBEBBEEEEE 


E: 


666 THH OADOUTTA LAW JOUBNAL. 


Kot VIII ot 1885, Вес, 158... 
— VIII of 1885, Воо. 100... 


— VIII of 1885, Beos, 160, 161, 165, 167. 
— VIII of 1885, Beos. 161, 160, 165, 167 


— VIII of 1885, Becs, 161, OL (a), 167 
em VIII of 1885, Beo, 194, Bub-Beo. (1) 


—— VIII of 1885, Beos. 165, 160, 101, 107 
— VIII of 1885, Beca, 165, 164, Bub-Boo. (1) 


—— VITI of 1885, Беса, 167, 161, 01, (a) 


—— VIII of 1885, Saos, 167, 160, 161, 165 


m 


. 


—— VIII of 1885, Beo. 169, Bub-Ses, (1), жы кс, пт, An. a 


—— VITI of 1885, Beo, 171 .. 
—— VITI of 1885, Beo. 119... 


—— VIII о! 1885, Бес, 182, Boh, IIT, Art. 8 


—- VIII of 1885, Boos. 189, 49, CL (b) 


—— VIII of 1885, Beo. 188... 


— VIII of 1885, Бесе, 188, 105 
— VIII of 1885, Sch, ПІ, Art. 9, Beo. 169, Bub Heo. 
—— VIII of 1885, Bch. III, Art. 8, Beo, 183 
— [X of 1887, Boh. П, Ols. (15) and (16) 
—IX of 1887, Soh. II, Ole, (16) and (15) 


n 


—— XII of 1887, Beo, 8, Bub-Beo, (8) ... 


- —— VIT of 1889, Beo, 18 


— VII of 1889, Seo. 20, ВпЬ-Вео, (4) .. 


——VII of 1889, Beo. 97 ... 
-—V of 1996, Бас. 188 ... 
——V of 1898, Beo, 985 ... 
—— V of 1898, Beo, 989 ... 
—— of 1898, Боса. 297, 308 
—— Y of 1898, Beos, 308, 99 
—— V of 1898, Bec. 809 
—— V of 1896, Beo. 807 — ... 
—— V of 1898, Beo, MI ... 
——V of 1898, Beo, 876 (b) 
——V ot 1898, Bec. 489 

—— XV о! 1908, Beos. 7,15 
— X V of 1908, Becs, 15,7 
—— TII of 1907, Bec. 87 
—— V ot 1908, Beo. 2 Ж 
——V of 1908, Seos. 2 (3), 97 
9 of 1008, Boo, lb se 
— V of 1909, Beo. TB — ... 
——V of 1908, Beo, 05 ... 
— of 1908, Весе, 97, 2 (3) 
—— V of 1908, Beo, 100 — ... 


—V of 1908, Bao. 104, Bub-Beo. (1), Ol. (0), Boh. П, Рага, 21 (1) 


——V of 1906, Beo, 109 — ... 


—— V of 1908, Bec, 100, O. IX, R. 8 


~V of 1908, Beo. 115  ... 
—--V of 1908, Bao. 151 
——V of 1908, О.І, R. 1 
——\ of 1906, O. V, R. 17 


~V of 1908, О, IX, R. 8, Beo, 109 
——Y of 1908, O. XXI, B. 3 (8) 


woe 


soe 


wae 


198, 399, 614 


PAGH 


gBEsSÉRa.3 


281 
479 


614 
615 
658 
979 
689 


Vor.-XXI.] INDHX OF CASHES. 667 


PAGH 
Aot Y of 1908, О. XXI, Б. 65, App. Hi, Forms 27, 99 T ТГ xS 114 
——V of 1906, O. XXII, R. 1 as m sv» ies BT 615 
——V ot 1908, O. XXXIV, R, 2 ene A "ES ion Vv 15 
——N of 1908, О. XLI, B. 4 ess ET ге $c ie 961 
——N of 1906, О, XLI, R, 85 К - ies К ids 574 
——V of 1908, О, XLIII, B. 1(d)  ... ise iss zs ive 699 
——V о! 1908, О. XLVI, R. 7 «se эз YE M si 141 
—— V of 1908, Sch. II, Рага, 21 zie ата is s rS 948 
—— V of 1908, Boh, II, Рага. 31 (1), Bec. 104, Sub-Bec, (1), Ol. (f) s» aa 979 
——V of 1908, App. B, Forms 97, 39, О. ХХІ, В. 65 ave m ES 174 
——V of 1906, App. E, Forme 99, 47, О. XXI, R65 . ... vs 2 114 
—— VI of 1908, Beo. 4 (0) m in is ai 881 
——ЇХ of 1908, Beo. 22 wis zn ET tee ET 401 
—— IX of 1908, Вес. 28 258 sm soe one one 911 
——IX of 1908( Воо. 28 ss ase PT ET ees 199 
——IX of 1908, Sch. I, Arts. 14, 120 ... Nery aus ose ET 646 
—— TX of 1908, Bch. I, Art, 43 wee TM eee 68 
——IX of 1908, Sch. І, Arta. 89, 183 P ee tos 458, 459, 403 
———ЇХ of 1908, Sch. I, Arts. 118, 196... m Я he ies B15 
——TX of 1008, Beh. I, Arts, 120, 14 ... 55а 3 see m 648 
——IX of 1908, Soh. I, Arta. 190, 183... NUT m aes ose 5648. 
—— IX of 1908, Sch, I, Art. 191 E ase se wis E 205 
——IX ot 1908, Boh. I, Аа. 196, 118... see aie ane aoe 515 
——ТУХ ot 1908, Boh. І, Aria. 182, 89... 26s gis ET 458, 459, 463 
— —1X of 1908, Boh. I, Arts. 182, 190... NO wis one a 648 
— I of 1908, Boh. I, Art. 141 se See avs see үе 167 
—— X of 1908, Boh. I, Art. 188 ae a ү ass eee 118 
———VIII of 1869, B. O., Seos. 14, 16 ... ata ane be ET 516 
—— "VIII of 1888, B. O., Seon. 18, 14 ... — m" s dns i 516 
—— VI of 1870, B. O., Beo, 1 EN ; * i 81 
—— 7 of 1891, B. O., Beca. 4, 99 жаў € — T tee 599 
—— V of 1897, B. O., Beo. 99 cs А v E .. 608, 605 
——V of 1897, B. C., Seas. 99, & JE ds г 599 
—— II of 1899, В. O., Seca. В, Bub-Beo.. (83), 848, pr aa ea 4 4917 
——TII of 1899, B. O., Beca. 328, 998 ... T T isi " 177 
— III ot 1899, В. O., Secs. e 298 ... es Vs ive 177 
——Ш of 1899, B. O., Beos, 848, 8, Sub-Heo. (B2), 449 m mm T 498 
——1П of 1899, B. O., Baos. 4 к 8, Bub-Bec, (89), 848 е 2 sys 497 
—— VI ot 1909, B. O., Вес, 30 ane a m ET T 6% 
—— VI of 1908, В, O., Вес. 189 (6). ... өз “ө Su is 629 
Acts done by executor or administrator before revooskion of grant, affect of; ses 
Mortgage, 1 operative Тр one tae "m T 88 
Additional evidence —Appsllats Oowrt, power o[— Oivi Procedura Oode (Act XIV of 
1883), „8, 568—Doouments, admission of, im the appellate Oowrt-—- Oral 
evidence consequent on admission, if san be objected, 
An appellate Court own admit evidence which becomes relevant because of the 
discovery of two documents previously out of the reach of parties fling tham. 
The admission of oral evidence as a natural consequence of the admission of the 
documentary evidence, cannot be legally objected to, 
Per D. Chatterjes, J.—A mortgage execubed during a partition sult is to be follow- 
ed againast'she share allotted to the mortgagor and cannot affect the share of the 
non-mortgagor, Shaikh Nora v, Balkontha Nath Ray . : m 596 


" 
668, THH OALOUTTA LAW JOURNAL. [Vor. XXI 


Administration sult—Dowar debt, Settlement o! ; see Dower E s 


Widow in posseasion of portion of estate for har ds debt ; saa 


Administrator, if and whan competent to make a reference to arblkrailon ; see Arbi- 


Admissibility- Declaration in the apploetion lot execution of reni-decree, if 
admissible in favour of declarani—Hvidenoe Aob, Beo. 18; see Possession, suit 


Admisalbility—Statement of а deceased person as to family onstom—Statement 
made after ST as to custom hed arisen; see Hindu Law—Mitekshars 


Admmisaihility in enldence-— Statement as todats of NEMORE for guardian- 
ship— Boidsnce Act (I of 1873), Seo. 83, OL (5). 

A staiament by the defendant's auri in an application for guardianship that he 
was born on a certain date, is admisaible under Beo. 89, Ol. (8) of the Indian 
Evidence Aot. Monindra Mohan Hoy v. Ramkrishne Sadvkhan ies 

Admissibility in evidence—Thak map, entry in—Possession ; ate Hjectmont, sult for 
Admission, conditional, in pleading, how to be sooapted ; we Hividanos ... is 
* Adoption ’—Relationship of mohunt and ohela; ses Hividenos Act, Beo. 82, Ol. Bas 
Adyvarae posseation before Act ІХ of 1971 came into foroe, against female heir, effect 

of, on reversioner; sss Limitation Act (1008), Goh. I, Art. 141... ies 
Advoeate-General, Certifloate of, nature of—Lattors Patent, Ol. xA ; ese Misdirec- 
Agreement io refer to гайы by a ee EE З ЖЕК and award, i! 
binding on the legal personal representative of а deceased parkner—Quesiion, 
И oan be ralsed in appeal ; аве Partnership eve 
to refer to arbitration mada ш and ‘mpropely Damages 
measure of; ses Partnership... T 
to refer noi binding— Proper relief ; see Partnership wee e 
Ancient document--Presumpiive evidence of VECINA UE to Е exorcised; 
seo Hjecineni s m 
Anomalous burden—Bele of Khamar ger by one oo-sharer to — with a 
condition for payment of Government revenue through vendor—Incumbrance 
— Vendoe's name not registered ; ses Hatates Partition Aob, Boos, 4, 99 See 
í Any stipulation by way of penalty ’—~Oontract Aot (us кла В, T4&—Interost, 
rate of, penal ; ses Penalty ae 2s ss ss 
—— r by way of penalty Stipulation | for isis Ad of whole 
debt on default of payment of instalment or ingtalments ; ss Penalty m 
Appeal--Arbitratlon without the Intervention of Court—Judgment ЖаШы order 
filing award ; ss Arbitration... X 
Order dismissing for desl og Rico Dad anco et ане dana al 
Procedure Ооїг (Act V of 1908), О. IX, B. 18, О. XLII, В. 1 (d). 

An appeal lies under OL (d) of Rule I of Order XLIII of the Oode of Civil Prooe- 
dure against an ordar dismissing for defanit an application to set aside an ec 
paris decree. Kamod Kumar Bose v. Hari Mohan Somaddar ... % 

———Order refusing oaveator to oppose grant of NE азы ; 466 Application 
for probate des T 
—— —— hy benamidar, lf maintainable—Ground common to all—Civil Prooedure 
Oode (1908), О. XLI, Б. 4—Mesne profita ; ses Hjeckmeni, sult for -— 
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Appellate Oourt—Dosumonts, admission of—Oral avidenoe consequent on admission, 
И can be objected to—Civil Procedure Code (1888), Seo, 568; sce Additional eyl- 
donos so & 

Applicant for revocation of yrobato, whan barred. hom putting tha т to the 
proof čt will in solemn form or from pierre ite е. ме Probate, 
revooation of ENS T w is 

—— — ——for revocation of probate, when аа trom орайы ihe MES 
of will ; ses Probate, revocation of sei ate ж as 

Application for execution— Azzois realised—Order for attachment before MEE 
No deoree passed; aes Rateable distribution $0 

———— — for order absolute——Preliminary mortgage Дене pessed by High Dort 
in ita ordinary original jurisdiction Trans!er of Property Act, Seos. 88, 89— 
Limitation Act, Boh, I, Art, 188 ; se Limitation 

Application for probate—Oavsaior—l,ocus standi— Order refusing caveator to oppose 
— Appeal, if liss—Oivil Procedwrs Oode (Асі У of 1908), Seo. 116 —Bevision— 
High Oowri's power to interfere. 

No appeal lies against an order relusing а caveator to oppose the grant of probate 
of a will on ths ground that he has no interest mffiolant to enable him to 
appear in the probate proceedings. 

High Court can, however, deal with the order under Beo. 116 of the Code of Civil 
Prooedura, and it having held that the will in the particular case seriously 
affected the interests of tha cavoator and that he had sufficient interest to 
oppoee the grant, directed the will to be proved in solemn form in +НЁ presence 
of the oaveator as in a contentious case. Indubala Das! v, Panchumani Dad, 

for settlement of fair and equitable rent, who oan preseni—Bengal 
Tenancy Асі, Бес, 105; ses Rent, fair and equitable, settlement of des 

—— — от settlement of fair and equitable rent, who oan maintaln— Bengal 
Tenancy Act, Beo. 105; sse Bent, fair and equitable settlement of ЕТ 

for special leave to appeal—Oriminal азали ot death, it 
oan be шуга, see Praction ^ ... m Е 

Appointments, influencing of, $o public offlos— аа Opa to publio отоо; 
see Oontract - 

оа edward c Arbitrators РЕР their сыге Майнинакоа arrears oj— 
Award regulating payment of sums becoming dus in futurs—Sokema for manage- 
moni of estale— Award vesting}property subject to annetiy-~Amownl, withdrawal 
of-—Award dealing with disposition of amount—Otvil Procedure Code (Act 
Y of 1908), Sch. II, Para 81. 

The submission to arbitration furnishes the source and prescribes the limita of 
the authority of the arbitrators, and the award, both in substance and form, 
mur conform to the submission. 

Where an award is open to objection in material particulars, the entire award is 
null and vold, 

The arbitrators exoeeded thelr authorlky in giving an award regulating the 
payment of sums to become due in tuture, on a reference which was limited to 
the question of tha recovery of arrears of maintenance, 

Where the intention of the parties was that a scheme should be drawn up by the 
arbitrator for the management of the estate and the arbitrators instead of 
doing that, merely vested tha properties entirely in the hands of two oui of 
thros owners subject to the payment of an annuity to А third person : 

Held, that it was beyond the authority of the arbitrators, 

Where the reference to arbitration recited that oertain amount was to be with- 

„ drawn for payment of debis ; 
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Arbitration—(Coaid.). ` 3 = 
Held, that the award dealing with the question of disposition of the amouniin 


deposit alter ibe-wlihdrawal, was ossontially on a matter not submitted to arbi- 
tration, 


Under Para 91, Boh, IL of the Code of Civil Procedure the Ооші is competent 
to direct а private award to be fled if the grounds mentioned in Paras, 14 and 
15 are not established. If such grounds aza established, the Court is bound to - 
refuse бо file the award. Babitri Deb! v. Promoda Prosad Chatterjee zm 948 


Arbitration, Reference without intervention of Oouri—Submission to arbitration, a 
contraci—Partiss to have legal capacity to contract —Parties іо have power in 
relation lo subjeot-matter—Reference to arbitration with power to aller or modify 
the provisions of will—~Bicscutor, 4f oan refer to arbitration—Question of law, 4f 
oan be referred to arbitration —Parties to reference, if can object to the legality 
of award—Otvil Procedwrs Coda (Act Y of 1908), 8. 104, Sub-Bec. (1), Oh (Л, 
Boh, II, Para, 21 (1)—Order filing award— Appeal, 

Oapaoity to make а submission is oo-extensive with o&paeliy to contract; every 
person oapeble of anbering into а contract may bea perty to a submission; 
conversely, he who cannot contract, cannot make a submission; and, as & 
necessary corollary, in the oasa of persons whose capacity to contract is restrict 
ed, the power of making a submission is, in the same manner and to the same 
extent, limited, Consequently, if parties enter into а submission concerning s 
subject-matter over which one of them hes no suthority or only a restricted 
power of disposition, an award ordering such party to do that which he cannot 
Jawtully do, will be of no legal effect whatever. 

An executor or administrator is, under oortain ciroumstenoes, for example, for 
the setilemont of any debt, acoount or claim in relation to the estato in his 
hands, oompatent to make a reference to arbitration; euch right cannot be 
disputed when exercised within the limite of his authority. 

Bui an executor cannot make а rafarenoe to arbitration with the avowed purpose 
· that the terms of the will may be modifled and arrangements mede for the 
management aud distribution of tha ‘estate contrary to the directions of the 
testator, 

Pure questions of law may be referred to the decision of an arbitrator, 

As a submisalon only refers $o the arbitrator questions between the parties, tha 
moment he touches the interest of strangers, he oxooods his authority and his 
award is void. й 

Hubmission to an arbitration does пой operate saa walver ofan extrinsic 
objection that the award is illegal because based on an illegal aot or subjeot- 
matter, 

The fact %һай decree ія drawn up on the basis of the judgment which follows 
the order filing an award inan arbitration without the intervention of the 
Gourt cannot take away the right of appeal of the party aggrieved by the order. 
I! the appeal is allowed, the deoree will become infruotuons; the whole found- 
ation of the decree will disappear and it is competent to the appellate Ocurt ю : 
declare that the decree ів vacated, Soudamini Ghose v. Gopal Ohundra 
Ghose... ou "EN iu 978 


Arbitration, agreement to refer to, В a ктен E and award, if 
biting on the legal personal representasive of в deceased partner—Queation, 
if can be raised in appeal; sst Parinarship sie СЕ ave 1 


Arbitration, submission to—~Nature of; ses Arbliration — ... че sei 278 
Arbitration, submission to-—~Party ; sse Arbitration sus NE 2 c 27B 
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Arbitrator, limit of authority of; se Arbitration РА Жо d 
, when exooeds his authorlty—Intereat of strangers ; see Arbitration |... 
Arbitrators sxoseding their &ubhority— Award regulating payment of sums becom. 
due in future— Beferenoe. limited to ths m Lii of recovery of arrears of 
tenance; aes Arbitration ... - e 


exoeeding their authority— Intention — Scheme for management of 
estate— Arbitrators vested the properties to some of the owners—Annulty ; ses 
Arbitration , oo E Em soe ove 


' Kewigned '—Village Chowkidart Aot, Seo. 1; 446 | Chowkidari Ohakran lands ue 
Ausignes in the after-acquiroed property, interest of; sso Pachete Ra]  ... we 


Attachment before judgment, if creates interest in керн attached ; ме Rateable 
distribution ats Ws ave di 


before Judgment, person sible d И oan restrict the rights of йылы: 
Ing oreditor ; ses Eatesble distribution one T ons 


Auotion-purcbaser, if bound by estoppel ; ам Histoppel ave Е TM 


of non-transferable occupancy holding, if oan question the 
validity of $ranafer in favour of third person ; ete Mstoppal 


Auras putra pontradik —Words of limitatlon—Babwana grant: ses Hindu ii 
Mitakshara--Sucoession E" T e " 


Kathor, identity of—Facte similar $o but not Ен of same atlas P" and Ais 
sdmiwible— Hinglish law; see Explosive Bubstanoes Aot, Hao. d (b) 


Award —Muconduoi of arbitraicrs—Arbtirators refusing іо Азау evidence —Oontraet 
to refer to arbitration of Bengal Ohamber of Comwarco—Hules of Ohambar, if 
binding. 

If ав party to a contract has agreed to submit to an arbliration of the Bengal 
Chamber of Commeroe, he Is bound by the Bules of that Ohamber. Ohinta- 
ram Rambilas т. Bridhishand Kesrichand sets 


— —— relation of, to submission ; see Arbitration xs s 
void—Arbiirator touching the Interest of strangers ; see Arbitration . 
—— dealing with disposition of smount—Amount, withdrawal of; sss Arbitration 
open to objection in material particulars, if valid ; see Arbitration m 
ordering a party bo do that which he cannot MT do, If valid; ses Айы 
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regulating Пеце of sums tee due e кйш fiie. limited to 
ihe question of recovery of arrears of maintananoe—Arbitrators кошо 
ther authority ; sss Arbitration 


Babuana grani—Auras putra poiradik—Worda o ot limitation 264 Hindu fi: 
Mitakshara—Bucoogsion m m TT 
grant—Desoendants, rights of—Joln$ — peg nl custom ; 
ss Hindu Тай Mila kihara песне mM E 
grani, natüre of ; sts Hindu Law—Misakshors— Buoceaslon n. T 
and Sokag ы differenos between; ses Hindu Law—Mitakshara— 
Suooession 
йөрен уннн нге E of оса Soray Ai Тея кй 
| profits of Babwasa property ; see Hindu TIisw-—Mitakshara—Sgtuocossion En 
Bengal Ohamber of Gommeres—Contract to refer to arbiiratlon—Hules of Gham- 
. bar, if binding ; ses Award 
Bengal Civil Courts Ао, Beo. 8, Bub-Beo. fi) Power ot District Judge & to iranaer a 
3 
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Bengal Tenancy Act, applicability of—Homostead of a person holding jotes ina 

different village under different landlord ; sea Bjeotment, suit for a 
, Beo, 8, О. ИВ settled arsa—Sundarbans; sos 
Rent, abetement of. i ase ^ m e 
— —, Beo. ЦУ io pay enhanced rent—Settlament of 

bona fide disputa and to avoid furiher litigation ; ses Enhancament n» 
— — ——— — —-, Beo. #9, operation of ; ws Enhancement ace ase 
[VIII of 1885, as amended by Act I of 1907 (B.O.)], Seca. 80 
(a); 81 4—* Prevailing rate,’ meaning of, 








— 








The average rate of rent of neighbouring villages is not the ‘prevailing rate’. 


within the meaning of Bub-Beo. (a) of Beo. BO of the Bengal Tenancy Aci, 
and where no one prevailing rate is found, the landlord is not entitled ю gat 
an enhancement ander the sub-section, 

Where it waa found that the great majority of the raiyats in the neighbouring 
villages alsuste in a dustriot in which the provisions of Beo, 8] A of the Bengal 
Tenanoy Act wore not extended, paid reni at the rate of Rs. 4 per bigha and over : 

Hald, that Ба. 4 was not a mie ai all, much less a ‘prevailing rate,’ Inasmuch as 
to hold ib to be so would be to place on that expression the artificial consirus- 
Шоп contained in Sec. 81 A of the Act. Ham Deo ear v, Babu 
Moheswar Prosad . "T 

—— — ^, Beo. оса Court's 59 in commutation pro- 

osedings ; see Civil Court, competence of ... ove 

‚ Bao, 40— Hevenue Court's order, when made without ЕА; 

ses Civil Court, competence of, to question Revenus Couri's jurisdiction iss 

; Beo, 49 (b) —Under-raiyai of a homestead Isnd—Homostead of а 

person holding {otes in a Ме зоа differant кыш жык 
ment, suit for ate see ss е eee 

_—————,‚ Bec. 85, OL ТОБАА Faut io hold ba from genera- 

tion to енәкайов—Тўаз, if calid—Rent, acceptance oj —~Ratifloaiion of the 
lease, 4] сму. ' 

A lease granted by a raiyat allowing the lessee to hold the land from generation 
to generation ів a nullity; and acceptance of rant from the lessee cannot affect 
a ratification of the lease, Mohim Chandra Dey v. Baldya Hath Kapali . 

——————{(Ў1о{ 1885, aa amended. by Aot lof 1908, B. B. дад), 
Seo. 86, Ol. (8)—'' Incumbrance,” meanihg of—Surrender—Incumbronce by 
tenant, of binding on the landlord, 

Woodroffe J.—The word “inoumbranoe” іп Бес, 86, Ol. (6) of ths Bengal Tenancy 
Act means an incumbranos whioh is binding as besween the tenant and the 
ineumbranoer, and not one which is binding upon the landlord. 

Where, therefore, а holding was surrendered by в tenant to the landlord, the 
landlord taking the tenant's rights should equitably be bound by ihe previous 
transaction of the tenant by way of a mortgage. 

Cows J.—Under Beo, 88, OL (8) of the Bangal Tenancy Act the [andlord’s rights 
cannot be affected by an tmoumbrance oreated by the tenant, which is not 
legally binding upon him. Mahammad Nassaruddin Sarcar v. Sheikh Isab. 

q — , Bao. 87, Ш exhaustivo; aso Abandonment dee oes 

- —, Beca, 108 and 105, differenoe between; ses Bent, fair and 
equitable, setilament ot ss sis 

, Bec. 106— Application tor ‘pallette “ot fair end equitebis 

rent, who oan mainisin—Applioation, by whom to be presanted ; see Beant, tair 

: * and equitable, settlement of ... ie - = at 
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Bengal Tenanoy Act, Beo. 105—'Land’—Share of land held under a particular 
landlord ; ase Beparate tenancy .. T ves dei es 
, Bec, 105 — Landlord байр the entry in the reoord.ot- 
righis both as regards stains of the tanani and area of land; see Bant, fair and 
equitable, setilemeni of з эз» ia sss 
, Beo. 109-B—Ooniract made in 1898; ses ааа ias 
, Вес. 109-В. Bub-Beo, (1), scope of—Belilemeni з powers 
of; мм Enhancement we ay zh Sd 
, Beo. 109-В, ВпЬ-Вво, iD е or СЕ 
for sabtling a dispute; ses Enhancement ... T 
, Beo. 111—'Looal area! — Entire district ; ; ЗЕЯ enhanoemenít 
of, suit for was wae E 
— ——, Beo. 111—' Bolt n alteration of rent’ what includes: seo Rant 
enhancement of, suit for ees aes ese 
‚ Вес, 116, if retrospectively affects the statos of noe eran 
ralyats; мв Tenant, statusof ... mer m say EM 
——— —  —, Beo. 149 (8) —' Money '— Apportionment, 
The money mentioned in But-Beo. (B) of Бес. 149 of the Bengal Tenancy 
Ast із the entire sum deposited under Bub-Beo, (1) and no question of 


€— Á— 





MM: á— 








—— n — 











—— 
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apportionment is intended io be raised or decided in a sult instituted under the- 


motion. Ambloa Charan Bepari с. Aswial Kumar Banerjee ... E 
— — —— , Bec. 108 — A mount of rsni-— Bhowli or Nagdi; see Beoond appeal 
—-—, Beo. 160— Protected interest—~Inommbranca—~Burden of proof; 
soe Possession, кий for E m 
‚ Beo. 161, Ol. (sa E aoquired ч a ПОР 
by adverse аи онаа branos, how annulled ; see BYectment > 
‚ Beo. 164, Bub-Bec. (1)—Brd nat reaching suffloient to liquidate 
the amount of deareo and coste—Gale concluded-— Purchase, affect of ; sea Tenure, 
wale of Ses 
, Beo, 167 — Benamidar —Oertifled purchaser —Notioe; se: Posses- 
sion, suli for p ve nis ss m eee 
— — —, Beo. ИИ, how annulled—Tiile ма by 
trespasser by rar possession ; ses Hijectment s m 5% 
———————,‚ Bas. 169, Bub-Beo, (1), Cl. (o)—Isndlord deorese-holder, 
if oan realise rent iime-barred оп tha date of sale—Bengal Tenancy Aot, 
Bah, ПТ, Art, 3, 1f applicable : ses Sale-proceeds, distribution of 255 
— — , Bec. 169, Bub-Beo. (g)— Tenant, nature of = of; ме 
Bale-prooeeds, distribution'of ... dus T 
— — ^, Bee. 171—Mortgages paying to avert sale for arrears of rant 
—Oharge, priority of ; see Tranater of Property Act, Beo, 88 i e 


, Beo 179 —Bunderbuns— Permanent senure-holder— Covenant 
not to claim abatement of rent, if valid ; ses Eont, abatement of — 


m Bec. 183— Under-raiysi of a homestead land; see Hjectment, 


—— — — — , Beo. 188, Boh. ПІ, Ari. verona land, not peri of 
holding, sale of ; sae Homestead land Жаз S „> oie 


—, Beo, 188—BHetilemant of fair геп} under Вес. 10б of the Bengal 
Tenancy Act—Applioation by oo-sharer landiord—Beperatae Kabuliat given by 
tenant ih respect of oo-sharar’s share of land; ses Separate tanancy _ .. s 
/ 
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Bangal Tenancy Act, Sec. 189—801 by oo-aharer tenant for abatement of rent, Lf 
mainiainable ; а66 Rant, abatemont of э Вар ane eae 
, Boh, III, Art, 8—Homestoad land, not held а sale of; 
Bengal Wills and Intestasy Regulation (V a dna, 860, ЕТИН У 
Judge, when oan assume Jurisdiction — Gift. 

Before a District Judge сап sasume jurisdiotion under Seo. 7 o! Reg. V of 1799 
two facta must be establishod ; namely, first, that a parson has died intestate, 
and, secondly, that there is no olaimant to the personal property left by him. 

A person who claims personal property under а gift from the intestate is a 
claimant within the meaning of Reo, T of Reg. V of 1799. ae Math 
Saha о. Collector of Faridpur iss T 

Birth, date of, siatement ал ію, in the application for gualianaki video ХА 
Boo, 89, Ol. (5) ; s Admissibilty ın evidenoe ss E 

Burden ої proof—Gommon oarrier—Proaf of absence of oe aed SES 

ot imis Dea a measure o remet to refer to arbitration made 
nogligibly.and improperly ; ; 44 Partnarship .. ate aes si 
of proof—Dower amouni—Iniention; ase Dower ... bs 

— — of proot—Hividenoe given of clroumstances under which loss took КРЕ 
Evidence on both sides—Courta ш on the whols evidence; see od 
sult for ... РА г m ase 

of к ses Misdirection ... Lo * 1 

— ot proof—Fraudulent pratarence—Debtor insolvent ai the time of pr 
— Debtor's knowledge of insolvency ; ses Insolvency ... 5 T 

— —— of proot— Knowledge of probate proosedings—Application for revooation By 
person on whom special citation should have been issued ; ses Probate, revoos- 
Шол of ... ase кН у Е 

— 01 proot—Legal Жакаш Oran ot күш ТО А by neareet 
contingent revermoner; sss Hindu Law—Aliena&ion by a Hindu widow 

of proof — Protected 1nterest—1noumbranoe— Bengal ELA Act, Beo, 160; 
see Possession, suit for oat abe a 

— — —ot proof—Purnhaser for valus without notice of the arrears of rates; мв 


Charge ... 

— — ot proot— Resumption and immani under Village Ohowkidan Act, Gor- 
ernmeníi's nghi of—Yiemindar’s title ДЕ of land in the samindari ; ses 
Ohowkidari Chakran lands 


— ot proof—Bale of property aa debuit Vendor, it can МЕ ihe — 
eee Bhobait oes - T "T d Е 


of proof— Bound and disposing mind ; see Will see И us 


—— ——-ot proof Written oontract-—Oral dini cp ca Act, Beo. ӨЯ; sec 
Hridenos wee - toe aes Lor 


Caloutta Municipal Act, Восе. 998, 238—OConsolid&ted rate, arrear of— Bona m 
purchaser for value; ses Charge ага is ies 
—— —-, Beo, 228, 1f controlled by Bea, 328 ; see Charge 
— — — — — — —, Beo. 849—Гапа belonging to one person and building to 
another-——Notioa to ownar, lf valid; ses Notice io repair cvs AG 
‚ Вес, 442, if controls Hec. 848; ase Notice to repair aes 


1 Beo, 442, scope of ; ses Notios to repair ss xx 
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Oapactty of making a submission to arbitration, when restricted; ses Arbitration ... 


Capital charge— Representation of accused—Judgs, duty of—-Oriminal Prooedure 
Code, Bec. 876 (b)-—Ha-irial; ss Accused, trial of S aia is 


Cause of action, if can bs prolonged. 
А o&use of action 18 nob prolonged by mere tranafer of the title, Moheadra 
Hath Biswas o, Bhamsunnessa Khatua ... 


Central Provinces Land Revenue Act, Боск, 68, 19, BB.— Record ot iab. 
amendment of—-' Shikmi gaontiss; aee Civil Court, Junsdiction ot T 


» Вес, 88—Decree, how oan bo exoouted ; sse 
Otvil Court, jurisdiotion of oe sis Sei ace At 
se —— —— — — —-, Beo. 88, mit under, nature of; ses Civil 
Court, juriadiction of T sis 2 
Сеғ сафе of Advocate- General, nature Генев Patent, Ol. (26); see Misdirection 
of Advocate-Genaral, whan granted—Letters Patent, Cl. (28) ; see Misdlroo- 
tion ais T ase 5: ese E $e 
Change, essenial—Banotion of Commimioner—Change of person; ses Encumbered 
Estate... ds 
Ghannal of communication —Oriminal Бинаны for Crown Perge j 
ses Explosiva Gubstances Act, Seo, 4 (b) i 
Oharge—Oonsoldated rate, arrear of—Oalcutta Municipal dot (111 B. O. of 1899), 
Bees. 598, 995— Bona flde purchaser for valus without notice — Durden of proof — 
Pleading —Ohargo, enforcement of—Morigages by conditional sale— Morigagse 
becama ci ser —Oonatr ucitos notice-—~Morigags and charge, dsatinction beiwesn— 
Tramafer of Property Асі (IV of 1889), Seca 3, 65, 100-—Oonsirucievs nobice— 
Liabduy imposed by act of parks on property, if а charge or hypotecateon. 

А consolidated rate as ib acorues dae from time to tima ія, subject ato the prior 
payment of the land revanue dua to tha Government, if any, a Arab charge on 
the land and buildings in respect of which it has accrued due. No intereat ід 
transferred to the Corporation in such property. Buch a charge cannot be 
enforced against the property in the hands of & dona fide purohasor for value 
without notice. 

A purchaser of land and buildings within the jurisdiction of the Municipal 
Corporation of Calcutta, 1f he wishes to rely on the plea that Һе was a purchaser 
for value without no&ioe of the arrear of rates, is bound to plead ii. 

Beosion 228 of the Oaloutta Municipal Act which deals with tha question of the 
Mability of the pramisea (liability s» rem) tor the rates due thereon, is not 
controlled by Bec, 298 which deals with the question of the personal Usability 
(liability in personam) of tha purohaser of the premises for arrears unsatisflod 
when the title vosted in him. 

To a person who aoquires a title undar an involuntary alienation, constructive 
notloe cannot beimputed to the sume extent as to а purchaser at a private sala, 

A well-marked distinction between a mortgage and a charge is that the former 
does, whereas the latter does not, involve m transfer of an interest in specific 
immoveable property. 

Quaore—Whoen liability has been imposed upon property by act of parties whether 
a mere charge hes been created or whether the property itself haa been 
hypothecated, Akhoy Kumar Banerjee v. Corporation of Qaleutta T 

Üharge—Indian Penal Code, Seo, 1320.B.—Unlawfuland malicious possession of 
axploatve substances—Hixplosive substance, accused conspired to have in 
possession or undar control ; aes Eixplosive Substances Act, Бес. 4 (5) 25е 

Indictment in onses of conspiracy; sss Explosive Substances Aci, 


Beo, á (b) ate Vis eia een ae is 


atre ra — € MÀ a —Í( 
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РААН 
Charge ——Indictmenit in cases of offences conspired to be committed ; ses ee 
Bubstances Асі, Beo. & (b) v й a 881 
‚ exact value of—Aocused, right of ; ase rua BHubstanoos Act, Heo. 4 (ы... 881 
———, priority of—Morigagos paying to avert sala for arrears of reant—Benggl 
Tenanoy Act, Bec. 171; ses ''r&nafer of Property Aot, Bec. 88 Vie mr 429 
— —, specification of—Hixploslva substance, sooused conspired to have in post- ` 
geasion or under ooné&rol—Illegal act charged under Sea, 190. B, LP.O., ia unlaw- 
fol and malicious possession of explosive substanoes within the meaning of 
Вес, 4 of Hxplosive Substance Act; see Hxplosive Substances Act, Bec. á (5)... 881 
—— greeted or alienation affected by a Hindu widow, when valid against re- 
versioners; ses Hindu Law —Allenation by a Hindu widow 102 de 995 
—— of conspiracy — HE videnoe ; ss Explosive Substances Aci, Beo. 4 (b) > 881 
——— OF hypothecation—Liabilty imposed upon кичү by act of, parties ; 
юв Charge oe ar m 117 
Charges — Possession of arms in contravention of Boo, 14 of iha Arms Act—Possession 
in suoh a manner as to indioate intention that the act might noi be known 
to any publio servant—Manufacturing or keeping fire arms in contravention 
af Seo, 5 of Arms Act-—Offenoes committed in the eame transaction ; эв 
Charges, folnder of ... 3» T “ 901 
Ghardea, joinder of—Oharges under Beo. 180.8 ot iho Репа] бода and Вес. 4 (Б) of ths 
Explosive Substances Act; sea Hixplozive Substances Act, Beo. 4 (b) iss 881 


— —, jJoisder of—Oriminal Procedure Oode (Act V of 1898), Sec. 289—Charges of 
conspiracy of offences commited im ihe couras of the sama transaction —Indiax 
Arms Aol (XI of 1878), Боов. 16, 19 (a) and (f)—Indian Penal Code (Act XLV of 
1860), 8s. 109, 116, 180.В. 
There is no illegality in trying together charges of conspiracy and of offences 
committed in carrying oui the objects of the conspiracy. 


Two persons were charged with having committed offences under three heads, 
The fires charge was that they had in thelr possession or under thelr control 
certain arms in contravention of the provisions of Sea. 14 of the Indian 
Arms Aot, The second charge was that they had in thair possession or control 
such arms in contravention of Seo. 14 ої tha Indian Arms Act in mocha 
manner as to indioate the Intention that such act might not be known to any 
public servant. The third charge was that during а period from the and of 
December, 1918 to the 26th of January, 1914 they conspired to manufacture or 
keep firearms in contravention of the provisions of Seo, б of the Indian 
Arma Асі: 

Held, that under Beo, 989 of the Oode of Oriminal Procedure such offences 
being committed in the same transaction, oould be tried together, 

Per Beachoroft, J.—Bo long аа the conspiracy continued, the transaction which 
began with the forming of the common intention continued and the first two 
offences were committed in the course of the same transaction, 

Per owriam.—The word ‘firearms’ as used in Beo. 14 of the Indian Arm's Act 
inoludes ‘parts of firearms.’ The word ‘firearms’ means ‘‘arms that are 
fired by means of gunpowder or other explosive.” 

Per Fletcher, J.— Where thore was only a conspiracy to manufacture without an 
actual manufacture, the punishment was to be imposed under Beo. 190-B of ' 
ihe Indian Arms Act and Heo. 116 of the Indian Penal Code, 

Per Beacheroft, 7. — ТЬе punishment that may be awarded on a conviction under 
Seo, 190-B varies acoording sa the offence has or has not been committed in 
oonsequanoe of th conspiracy. If an offence has been committed the punish- 
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Ohargea— (Oontd.). i 
meant is provided by Beo. 109 of the Indian Penal Code ; if an offence has not been 
committed, punishment is limited to tha extent provided by Bec. 116, 


Сопарцаоу followed by ап aob done to oarry out the purpose of the conspiraoy 

amounts to abetmens. Haraha Math Ohattarjes v. The Hmperor te 

Charges, joinder of—' Forming one transaction’ —Oriminal Proosdure Code (40 
V of 1898), Geo. $39—Hnabling motion, 

In deciding whether oYenoses are so connected as io form one and the same 
transaction the determining factor is пой so much proximity іп time as oon- 
finuity and community of purpose and object, 

Beotlon 289 of the Code of Oriminal Procedure fa merely an enabling section and 
does not in any way trammel the discretion of the Court. The Superintendent 
and Remembranoer of Legal Affairs, Bengal v. Monmohan Ray 


Charges, mixjoindar'of—Illagal trial ; see Hixplosive Bubstances Act, Beo. é (D) — ... 
Ohildleas widow, share of—Bhia law; sss Dower 


Ohota Nagpur Enonmbered Estates Act (as amended), Bec. вае 16 S of ihe rules 
thereunder- Manager's power to grant putni lesse —fBenokion of Commissioner 
——ОҺапда In the lemwes-Paymeni of salami and acoeptanoe thersof after the 
date stated in the sanction ; sss Hnoumbered Вие 


Chota Nagpur Tenancy Act, Seo. 189 (8), еш of—Headman of а viae, 
suit by; ses Hijeotmani toe on “ 


Chota Nagpur Tenancy Act, Boo. 189 (6), scope of—Buit for recovery of i зовні 
of land on deolaratior of tile; ме Hjeotmani 


Chowkidarl Ohakron lands—Governmeni’s right of reeumpiion and asssasmeni я 
tka Aot —' Asrigned!, эгср оў— Village Okowkidart Aot, Sec. 1—£ semindar's 
Айа to parcels of land therein — Burden of proof—Lands granied by semindar 
without any obligation—Appoinitments of Okowkidars with the approval of a 
Government officer, 

The word ‘assigned’ in Бес. 1 of the Village Ohowkidarl Act means lands 
'amigned' by Govarnment or appropristedjunder ibs authority or with its 
permission forthe maintenance of tho chowkidari; and in respeotof which 
Government reserved zhe right to resume and trerefer to the zemindar subject 
to an additional amemment. The act deals with lands which, though lying 
within a Mahal, did not form а part of ita azsota. 

Where, by virtue of the provisions of the Bengal Aot VI of 1870, Government 
claimed to exercise the right of resumption and sssseament in respect of certain 
lands included in the estate of a xemindar to whom à sanad was granted entit- 
ling him to hold his estate at a fixed jama in perpetulty : 

Hald, that the romindar ss such hed the prima facie titla to the fall enjoyment of 
every parcel of land within the stmindarl for which he paid revenue to Govern- 
ment, and it rested on Government to show that when the ssmindar! was con- 
firmed 1% was subject to reservations In respect of ary land which gave Govern- 
ment the power of resuming and assessing it, 

Held, on the evidence that Governmant falled to show that any parcel of land 
was not taken into acocant in fixing the rent payabla by the xemindar, nor that 
there waa any obligation on the part of the xemindar to make grants to chow- 
kidars; and that the only obligation on the seminar waa to maintain peace 
and order within his xemindari and he entertained the services of chowkidars 
for whose maintenance he allotted trom time to time certain lands of his own 
free will. 

Hold finally, that the moze fact that some appointmerts of such chowkidars were 
made, withe the approval of a Government officer could pot alter the pature of 
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the grants made to them ; and that the Bengal Act VI of 1870 did not apply 
to the lands in suit which ware so granted by the semindar, and oonssquantly 
Government had no right of resumption and assessment in respect thereof 
under the Aot, 

The origin aud history of Chowkidari chakran lands stated. The Searetary of 
Btate for India in Oousoll v. Sri Raja Kirtibas Bhupati Harichandan 
Mahapatra\ eL БЕ € КЕ - - 81 


Chowkidars, appointment of, with the approval of a Government ;officer, affect of; 
see Ohowkldari Chakran lands ... ss aes 5% ave 81 


Circumstantial evidenoe—Proving power scenes on what; see Misdireotion ase 877 

Civil Gourt—Suit, maintainability of—Revenue Bale Law, Бес, 87, Proviso (2)— 
Buit for вавееатпепі of rent; see Hjectment, sult for... ate 

Olvil Court, competence of— Bevenus Court, jurisdiction of}—Oommutation РЕНЕ 
— Bengal Tenancy Aat (VIII of 1685), Sec. 40. 

Per curiam,—The civil Courts сап consider the oompetenoe of ihe revenue 
Courts in commutation prooeedings, where a sult is brought for reoovery of 
arrears of rent as determined by thoes prooeodings. 

Per М, B. Ohatterjea, J.—The axerase of jurisdiction by a revenue Court 
presupposes that the raiyat is an occupancy raiyat and that the rent is pay- 
able in kind as indicated in Bao. 40 of the Bengal Tenanoy Act. Durga Mohan 
Gangopadhya v. Sukumar Das 690 

—, Competence of, to question retenus Court's jurisdiction in commutation 
proosdings— Bengal Tenancy Act, Seo. 40. 

Where the esential foundation for the exercise of jurisdiction under Sao. 40 of 
the Bengal Tenancy Aot, namely, that the tenant whose rent was sought to be 
commuted, was an oocupanoy raiyat, is proved to be non-existent, the order 
made by the ravenus Court for commutation ія without jurisdiction and is not 
oonclusive between the parties in the olyil Court. Kall Kelahna Biswas v. 

Ram Chandra Baldya Е 487 
—— —— 5, dtirisdioton of—~Oantral Provinoss Land Boa Аф, TM 68, 73, 88, 

180, Oi. (b) and 168, 01, (b) — Record-of-righis, eniry in, correction oj ~Sutt under 

Sec, 88 of the Aot —Tmitation Aot (IX of 1908), Beh, I, Aris. 14, 190—Decres 

passed in the eit, effect of. 


In the record-of rights prepared under Ohap, VI of the Oeniral Provinces Land 
Revenue Act, defendanis wera described as'ghikml gaontias’ or permanent 


tenants under the plaintiffs, who were the geontias of the village. <A sult 
having been brought under Beo, 88 of the Act to have the entry amended ко 
that the dafendanta may be described aa mortgagesa in possession and not as 
permanent tenants, and an objection having been taken aa to the jurisdiction 


of the civil Court: 
Held; that in deciding the question between the parties or In making the disputed 


entry in the record-of-rights, the Settlement offloer acted eithar under Seo, 68 
or Вес. 72 of the Асі, and his decision, or the entry, was open to review by the 
civil Court under the terms of Bec. 88. 

A suit under Hec, 88 of the Oentral Provinces Land Revenue Act іш governed not 
by Ark. 14 but by Art, 190 of the sohedule to the Limitation Aot. 

A suit under the section is in the nature of a declaratory suit, and though the 
section speaks of a wait under it as a sult to have an entry “cancelled or 
amended," the olvil Gourt oan only declare that the entry is erroneous, and 
how it should be amended, bus cannot execute Its decrees by bringing the 
reoord of rights into Court and altering it. Tha decree bas to be taken to the 
Deputy Commissioner, who oan give effect to it under Вес. 120 of aue Aot. 
Waboghan Badhal о; Raghu Nath Babu ... ais ses ET 646 


E: 
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Ciril Procedure Code (1883), Beo, 18—Deorse for parfition—Deflalt in share of last 
oo-sharer ; sse Joint Hindu family e axe as РАК 


——————— (1883), Вес, 668— Appellate Court admitting ЕР: 
evidenoe лк! on admission, if oan be objected to; ае Additional 
evidénoo .. 5 T aay s 3 sss 


———— — — —— (1908), Beo. Em TNR a deoree-holder to withdraw the 
bid ; ata Second appeal sss iv 


(1908), Бесе, 3 (9), o7—Salt ds sien ullus duas 
—Omisalon to &ppoal from preliminary deorea, affect of; ses Partnership — ... 


—— (1906), Bao, 11—' Competent MATES subsequent suit '— 
Jurisdiction, at what time ; see Hes fudéoata ха А к 


— — — — —— (19081, Boo, 78— Rateable distribution, olsim for, when cannot 
be had ; see Rateable distribution TE e" T 


—— —  — — — (1908), Beo, 78, applicability of; sss Rateable distribution ... 
——— (1908), Bec. 78, scope of ; sto Rateable distribution its 

——— — —— ——— (1908), Bac. 95, scope of—Com pensation—Absenoe of under- 

taking to pay; 260 Malicious prosecution of s ОИ salt as ass 
———————— (1908), Beo. 100— Document, mlsconstruction of—Robokarl, 
dealing with asseusment, if dooument of title ; ses Shobalt E m 

(1908), Beo. 109 —Deores of dismissal of a sult fordafauli; ме 


—— 





—— — 








Final order 


ses Final order 








(1908), Beo. 109—Order тей лас нову 1п]апойоп; 

(1908), Вас. 115—Interferenoe with erroneous order of subordl- 
nate Court ; ss Rateable distribution 

= (1908), Beo. 118—-Order refusing сет to р grant ot 
probate—Interesi ; ses Application for probate г 

—— (1906), Beo, 115— Hevislon--Order refusing алеп to pro- 

seoute—-Oriminal Bench of High Court, Jurisdintion of—Indian е Courts 

Act, Boos. 14, 1b; søs Banotion to prosecute 

(1908), О. I, Б. 1— Contingent тетет, i! can be joined 

together—Huli to set aside adoptlon—Daath of plaintiff ; sse Representation .. 

О.У, В. 17—Befusal,cqueetion оѓ, when ariges; see Bümniour; 




















servioo of... 


O.Y, B. 17, technical compliance with—Court'’s power to order 
servios in another mode; ses Summons, servio of — ... ave 
—————— (1908), O, XXI. В, 9 (8)—Payment or adjustment, if to bo 
both oartified and recorded ; e Deoree, execution of ... 
(1908), О. XXII, B. 1—Bight t aue, if rurvivea—Buit by pre- 
sumption reversioner to sat aside adopiion—Desth of plaintiff—Bight of neri 
presumable reversioner $o continua the suit ; see Representation ... 
—— — —— — O, XXXIV, B. d-sBiz months, how caloulated ; ses Foreclosure 

suit Sr ss 
te — (1908), О, XLI, B. 4—Appeal by benamidar, it maintainable 

— Moane profita, deoree for—Ground common to all ; ава Hjoctment, sult for... 
— (1908), О. SULIT, R. 1 (d)—Order dismisaing for default an 
application to set aside an ew parte daorsa ; see Appeal .. T 
(1908), О. XL VI, В. 7—' Brronsously holding 5 ici to be mes 
nigable by a Court of Small Causes’—Small Oause Couri Judga not vested 
with power to try the sult—Sult registered as ordinary suik—Buli tried by 
guoosegor vested with Small Osuss Oourt power under Small Causa Court 
procedura ; see Referance on on ve 7 M 
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Ciril Procedure Code (1908), О. XLVI, В. an Oourt's power to decide on 
meriis; ses Heferanoo - s 


sov 


— 





—— (1908), Soh. 11, Para 21—Oourt, when bound to refuse to file 


private award ; see Arbitration ... РЕВ aes ns КЕ 
—————-—— (1908), Beh. П, Рага 41—Сош%, when азарае аана 
private award to be 8104; ses Arbitration ... s 
СТаїт tor additional rent and olaim for enhancement of rent, , distination ети - 
' ме Rent, suit for — ... wis des sis ese E 
— tor additional rent for exoess land and for enhancement of rent, if malin- 
tainablo ; ses Rent, sult for tee 2 T 


Claimant—Regulation V of 1799, Boo. к, claiming oer ойу under 
a gift from ihe intestate; see Bengal Wills and Intostacy Regulation, Seo. Т. 


Go-couspirators, if oan be tried jointly ; ses Hixplosive Bubesanoes Aot. Séo, á (b) ... 


Commission of offence under Sec. 4 (b) of Hixplosive Substances Aot —Oriminal Cons- 
piracy—Ultimate design of alleged RTI ; mo Explosive Bubstanoes Act, 


ta Вес. & (D) . aes Е vs as se TT 
Gommon carrier, liability of—Insurer-Liabilly, if oan be varied by Ooniraci; 
ме Damages, suit for s "Y "m "m als 


— — —— oarrlar, liability of, if oan be varled by Contract; sse Damages, suit for 


Gommutation pcs ш 'Tenancy Act, Seo, 40—Hesvenus Court ; ass Civil 
Р Gourt, competence of.. B T 


Sempron te Ы binding~Mortgage by one partner ‘ot the partnership property— 
Morkgage disputed by the other partner—Disputing partner undertaking under 
the Compromise to pay a part of the mortgage dehi—Mortgage subsequently 
declared not binding on the disputing parkner's share —Mortgage debt realised 
from the partner exeouting the dseed—Suit by him for contribution in terms 
of Compromise ; ses Contribution i m 


————————— decreas, effect of— Bona fide settlement of En female—- 
Raversionsr ; ssa Res judicata 


Gonseat, evidence of—Oharge oreated or allenstion effsoted, when valid against 
reversioners ; ass Hindu Law—Alienation by в Hindu widow As 





of reversloners—Atteatation of desd by nearsaà oontingant reversionsr— 
Evidence of consent ; see Hindu Law--Allenation by a Hindu widow 


Consolidated rate, arrear of, nature nee enforsed—~ Bona fide киш for 
value ; see Obarge ... " T eo 


Conspiracy to manufacture— Penal Code, Boon, 116, 190 B; see ыкы, Joinder of 
' donstruetion, mistaken, of written evidence, if ground of second appeal; ses 


Beoond appeal ii ses "n vas ъй» S 
Oonstructlve notios — Person меи iile under involuntary alienation, ses 
Charge ... i 4 


Qontempt prooteding —Injunciion, breach of—Injunstion restraining the defendant 
firm, their ssroants and agents from dispomng of the gooda— Assistant of the Arm. 
When an injunction was issued restraining the defandani firm from disposing, 
selling or dealing in any manner with oersin goods, in the absenos of any 
mention of A or of servants and agents in the order, A, an assistant in the firm, 

not named in the order, cannot ba punished for contempt of Court. dobn 

Ínnos Marsháll c. Grandhi Venkata Ratnam "T ios Ay 
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Pagu 
Contract—Conérast До (IX of 1879), Seo. 238—Immoral—Opposed to publio тойу, 
—Influsucung of appointments lo publio offices—-Oontract Aot (ІХ of 1878), , 
860. 85, applioability of. 
A mibered into an agreement with B, the Nasir of а District Judge, to pay В, 
Bs. 150 if B. got the son of A appointed peon, A paid Rs, 100 to B, who failed 
ho gat the appointment for his son. A susd B, to reoover Ба, 100. 


Held, that the suli was not maintainable, 


Contracts which have for thelr object the influencing of appointments to publio 
offices and the restricting of the disoretion vested in public offloers in the 
selection of persons to be appointed, are illegal and void. The principle is thas 
an offloer, who has tha power of appointment, should make the best appoint-. -- 
ment poesibls, and it is contrary to publio polloy thst such officer be deprived 
of this discretionary power by a contract previously made or an obligation 
previously маршей ; publio polloy forbids -that a public’ осе be made the | 
subject of contracts, for the oontrary view would inevitably tend to official 
corruption, 


Although where money has been paid under an unlawtul agreement, but nothing 
alsa done in the performance of it, the money may be recovered back, yet this 
exoeption will not be allowed if the agreement is sobually oriminal or immoral ; 
when the contract ія [legal because contrary # positive law or against public 
policy, an action cannot Бе maintained to enforce it directly or to reoover tha 
value of servioas rendered under it or money paid on it. 


Bec. 65 of the Indian Contrast Act applies to agreamonia which ate subsequently 
found to be void on gocount of some latent defect or of clroumstanced unknown ^ 
at the date of the agreement, or agreements which are afterwards made roid by 
olroumstanoces which superrene but поё to those which are void on ths face of 
kham or void ab імійо. Leda Coachman v. Hira Lal Bore dis 2% 587 

Landlord and &m^ami—Lease—Sanad—Pomer of resumption ' Publio 
purpose '— Land required for building houses for Government ofizers— Obtain- 
ing quarters for tham in tha locality not an impossibility. и 

A losso for 99 years dated 1864 and granted by the Haat India Oompany contain- 
ed a power of resumption in favour of the lessor if ‘the Company, thelr 
successors or assigns, shall, for any publio purpose, be at any time desirous to 
resume possession of the premises granted.” The Government, as successors” 
of the sald Company, gave the lessee notica bo resume fora ' publio purpose’ i 
which was that they wished for the ground in order to ereot dwelling house, 
which they could offer to Government officials af adequate renta for thelr , 
private residence. Ii was shown that suitable houses for government’ servants 
were not easily obtainable in the locality, but that obssining quarters of some . 
kind was not an impossibility: 

Held, ihat ' а public purpose’ was a purpose in which the general interest of iha 
community was concerned ; and that the scheme was one whioh would redound — ^ 
to publio benefit by helping the Government to maintain the efficiency of its 
servanty, and was, therefore, а ‘publio purpose’ within the meaning of the 
contract contained in the lease, Hamabal Fram]ee Petit v, The Beorctary 
of State for Iadia in Oounoll m m ase Em 184 

—— ~ Want of legal formalities—~Loous penltentm, plea of—Act of parties found- 
od on incompleta bargain— Rel interrentus— Equity. 

Equity will noi fall to support a transaction clothed imperfectly іп those legal 
forms to whioh finality attaches after the bargain haa been acted upon. 

Whare parties stand upon nothing buben engagement which is not final or 
complete, jhere isa locus pemitenic, ‘that is, a power of resisting from an in- 

complete sngagemeni, from an unaooepted offer, from а mutual contract to ` 
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whioh all have not assented, from an obligation to whioh writing is requisite, 
and had not yet been adhibited in an authentio shape. But where the actings 
and conduct of parties are founded on, then inall such cases rei interventus 
raises a personal exception, which excludes the plea of locus pemitenta. If ie 
inferred from any proceedings, not unimportant, on the part of tha obliges, 
known to and permitted by tho obligor to take place on the faith of the contract 
as if it were perfect ; provided thay are unequivooally referable to the contract 
and productive of alteration of clroumstanoces, loss or inconvenience, though not 
irretrievable. Mahomed Musa v. Aghore Kamar Gangall 


————,‚ Шем! and vold—Object—Influenoing of appointments to publlo offoes 


and reatricting of discretion vested in ne offices in the selection of parsons ; 
soa Contract ee i 


for enhancement of reni, what ія: sse Hinhanoement E 


— ——— ior valuable oonsideration, to assign dici to be кше in future, 
nature of; sss Pacheto Ha] i 


Gontract Act, Бес, 16—Dominating the vi Oen need of money on ihe ans of 


‚ Вес, 16, scope of ; see Penalty d ses 
— —, Boo, 65—Agreemant void ab initio ; ses Pleader and olisnt... 


‚ Вес. 65—Monsy paid for withdrawing a criminal case — Pressure or 
undue influanoe —Oonsideration, void ; ses Buli for refund of money 


—, Вас, 65, applicability of ; see Contract 
—, Вес. 70, scoops of ; sss Pleader and olient 





, *u amended, Sec. 74—~—Stipulation for payment of interest at а specified 
rate—'‘Any stipulation by way of penalty ;' sss Penalty 


Oontribution— Mortgage by ous partner of the parinership properly— Mortgage disputed 
by ths other pariner—Oompromise—The duputing partaer undertaking іо pay 
a part of the mortgage debi — Mortgages subsequently declared not binding on the 
disputing partner's share—Morigage debt realised jrom the partner executing 
the deod— Suvi by him for contribution in lerms of tha compromise, 


В опе of the two partners in а firm granted а mortgage purporting to mortgage 
as security for the mortgage-debt the whole of the partnership property, L the 
other partner disputed the right of B ёо subject the whole of tha partnership 
property to the debt and contended that В was in fact only able to burden his 
own ahare thereof, Subsequently L% brought against B a partition suit in 
which the Court made а decree giving effect to а compromise which the parties 
themselves had effected. One of terms of the compromise was thet Г, should 
pay to the mortgages a certain amount and that В shonld free L's portion of 
the property from the mortgage. The mortgagee thereafter brought a sult on 
his mortgage and in that sult it was found eventually by the Privy Oounoll 
that truly the mortgage only bound B's share and not the whole partnership 
property. The mortgagee realised the whole mortgage-lebt from B who then 
sued Т, for the amount payable undar the compromise as contmbution. L 
contended that such payment was conditional upon В freeing his share from 
the mortgage, and as his share was not fread by B but by the Privy Council 
decision, the sult must fail ; 

Held, that L was bound by the compromise which remained unaffected by the 
Privy Council decision, and that the suit must therefore be deoresd, Beth 
Ramlal с. Narsingdas TL 
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Contribution — Transfer of Property Aot (IV of 1888), Seo, 88-— Mortgages of too pro- 
periies — Morigags decree, satisfaction of, by purchaser of one property —Oharge. 

The purchaser of опе of two properties mortgaged, satisfying tha mortgaga decree, 
has а oharge for such sum as tha purchaser of the other property be oalled 
прой to contribute, 

A right io claim contribution is the same, whether the mortgage is redeemed in 
the usual way or whether the debt ts realised by а forced sale of the property by 
опе of several owners of the equity of redemption, 

A decree obtained on в mortgage does nol extinguish the security though the 
seourity may be merged in the deorse, and the judgment recovered in any form 
of action is still but а aeourity for the original cause of action until i$ be made 
productive in satisfaction to the judgment-creditor, Dhakeswar Prosad is 
v. Harihar Prosad Narain Singh 


Contribution, right jo olaim— Redemption —Mortgage money realised in the usual way 
or by forced sale ; sss Contribution eee eee 


ОоптісЫоп in criminal cases, when can bo had ; ses Blot Bcbatanoes Act, Bac. é 
(b) "A * . MF 


under Beo. 120-B of the Penal Code, when oan be Ерна, 
what to prove; ete Explosive Substances Act, Boo. á (b) A ae 


Go-parceners, right of, $o partition joint anoostral ais ian s. ; see Hindu 


law—Mitkshara— Succession ... Ж see 

Co-sharer landlord’s decree dae Rap ance МЇ! nature of ; ses баайа н 
non-transferable ae ase 

—— not joining in sult under Bec. 108 of the Баи ме Асі, if sovaraencoe 

of joint ownership ; see Rent, tair and equitable, settlement of ... T 

tenant suib by, for abatornant of rens, H кезка eee Tenino 

Act, Hoo, 188; se Rent, abatement of ds aoe 


Oo-aharer's right—Partition under Hwtates Partition dots fasi of an undivided 
joint estate let out in shikmi by &oo-sharer —Lend allotted to other oo-sharar ; 
ses Bhikmi telugdar, rights of ... - 
Go-sharers, remedy of—Bale of non- аак oosupancy bolding-Bame BEN 
taking poasession of entire holding ; ses Histoppel ves Th ET 


Costs, who is to bear; ses Partition suit ЕЕ si 


Oo-ten&nt—Adversa possession— Mental Н entation Act ax of 1908), 
Seo. 38. 

A co-tenant’s possession cannot become adverse until there Js an ouster or the 
equivalent of an ouster, of the other o5-tanant, No more mental determination 
is sufficient, 

Вэс. 28 of the Limitation Aot requires that it should be established that the 
period limited for instituting а suik for possession of the property had deker- 
mined, Lf thera was no ousser of а co-Lenant or its equivalent, there was no 
adverse possession, share waa no determination of the period limited for 
instigting a sait and there was not = шш under Beo, 98. Falxad - 
din Khan v. Reju Akab ses m e iss 

— —— ——, rights ої; ses Partition sull 
Qo-tenant's, possession when adverse ; ses Parkikion sult 
——— —— posrsmion, when becomes adverse ; ses Oo-tenant 


Gounsel for defence, duty of ; ses Special Benah of oo Oourt conatituted under Aot 
XIV of 1908, powers of uae 

for Orown, duty ої; sse Special Benoh of ‘High Oourt -— Gira Act 

XIV of 1908, powers of ive аа ave ae Viv 
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Gourt, duty of, in drawing up а ud м6 i s Substances Ack, 
Bec, 4 (b) 


— ——, if bound to allow additional rent at prevailing rata; ses Rent, suis for 

, When oan grant interlocutory injunctions ; aes Luterlosutory injunction æ. 
———, when intarferes by way of injunction; ws Injunction ove 
——— of appeal, duty of; see Oral evidence i 4% 0 
Court’s duty in pronouncing for the will; sse Will sis aes 55 
— —— failure to make record of payment—Hiffeot on judgmant-dabtor—Civil Prooe- 

dure Code, О. XXI, R. 3 (8); ss Decree, execution of ... "P 

power to grant relief —Interast, rate of, репа! ; ses Penalty 515 asi 
power $o order service in another mode— Technioal compliance with R. 17, 
О. V, of the Code of Civil Procedure ; seo Summons, sarviosof ...* 


Covenant noi to clalm abatement of rent, if valid—Permanent ае 
Tenancy Act, Bec. 170 ; aes Rent, abatement of m 


Oredibility of witness—-Crose-examination фо отой —Helevancy ; aes Oral evidence... 


Creditor, good faith of—Intention of debtor to give н established —Provinolal 
Insolvenoy Act, Beo. 87 ; ses Insolvenoy 


y preference to-- Dominant view in debtor's mind— Tesi ; зов Insolvenoy 


Oriminal Bench of High Court, jurisdlotion of— Revision —Order refusing ranotion to 
prosecute—Indian High Courts Ach, Beos, 14, 16—Oivil Procedure Oode (1908), 
Beo. 115 ; see Banotion to prosecuta E Е m wes 

— —— oonzplracy— Hividenoe insuffiolent to secure в балны for orlma com- 
mitted ; ses Hixplosive Substances Act, Sac. 4 (b) 

——— conspiracy —Eixplosive Substances Act, Sec, & (b) commission of offenoe under 
—Ulthnate design of alleged conspiracy; ase Explosive Substances Aot, Seo, á (b) 


—— —— оопврігасу — Шера] act not done ; see Explosive Substances Act, Beo. 4(5) ... 


Стрипа! Procedure Code (40 V of 1898), Beo. 155— HE ucroachment on a public way— 
Obstrwotion, order darecisng removal of— Findings necessary to mupport tha 
order—Bons fide clatm of iule. 

Where proosedings were taken under Beo.*108 of the Code of Oriminal Prooe- 
dure, and an order wes passed by the Magistrate directing the removal of e 
house which was sald to represent an encroachment or obskruokion on а publio 
way. 

Held, that the order was liable to be set aside inasmuch as there was no finding 
that the claim by the petitioner was not made and put forward in good taith. 
Hald further, that the extent of enorosohmonit of the house upon the public way 

should have bean ascertained and definitely specified in the order ; and in the 


absence of such a spscifloation the order could not be supported, н 
Parshad v, Ramrup Karmakar m 


——— — — —— , Bec. 385—' Вато ктш 500 s Жур1овйте ышын 
Act, Bac. 4 (5) eee - E 


а — — —, Beo. 389, an na Bling estan ses Charge, joinder of 
————————,‚ Bao, 297-——"Lay down the law;’ soe Misdirectlon T 


‚ Вес. 997— Question of law—Judge to determine if any 
evidenoe ія given on which the jury oan properly flad the question for ths 
party оп whom the onus of proof lies; sse Misdireotion 


——-——, Bea, 803, is mandatory; ses Misdirection — ... ° 


T» m 
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Griminal Prooedure Gode (Aoi V of 1898), Sae. $07—Jury, verdict of —Judgs dis- 
agreeing with the verdict as regards soma of the acewsed— Judge, бшу of— 
Reference to High Court— Whole cass, «f to ba referred. 

Beo, 807 of the Code of Criminal Prooedure does not intend that when the Judge is 
not Prepared to accapt the verdios of the Jury in its entirety the whola case is 
to be referred to the High Court, Ib only contemplates a reference in the case 
of those persons in respect of whom he deolines to acospt the verdict, When 
the Judge agrees with the jury in respect of any particular accused, the Judge 
ought to oonvick and sentenoe, or aoquit tha’ accused, as the саче may be. 





Emperor о, Babar Ali Gari ... 5% TC aus 
——— —— , Bec. 876 MU TUAE pennis of; ase 
Aocused, trial of p E m 


e^ 





, Beo. 491—Revision—Pagltive Oriminal, чаллы, proper 
remedy of; aee Indian Hixtradition Act, Весе. 7, 15 ET T „ 
Oross-examination to oredis— Relevansy—Oredibllity of wiinese ; ses Oral йй. 
Culpable homicide, division of; ses Misdirection ` 
homicide, when nob murder; ses Misdireotlon 
Guatom, non enforcement of, in ane оваз, effect of; ses Hindu РОА Е ЕНЩ 
Succession T 
—— ot contract, proof of—Perfoot ‘partition ot Mahal—No need, Vokalicul arms 
lor the new mahals being framed ; wes Pre-emption 
Damages—Party if liable for procuring erroneous decision ; ae Malicious TM 
of a civil suit 
, Measure КРОНИ" ю refer ю arbitration RUM negligibly and 0, 
m ; ooo Partnership et 
—— — —, mi for—Common carrier, liability орана Буй. of Pol 
Hvidencs of loss on both sidas— Negligence— Question of law. 

A common ocarrler in this country is liable as an insurer, that is, ho ts responsi- 
ble for the safery of the goods entrusted to him in all evanta except when loss 
or injury arises from aot of God or King’s enemies. But his liability for logs 
or injury in reepect of the goods carried may be varied by contract. 

The burden of proof of absenoe of negligence is upon tha common oarrier, on the 
theory that the loss or damage to the goods is prima facia proof of negligence, 

Where evidenoa has been given on both sides of the ciroumstances under which 
the loss took place, and the Court has arrived &$ a finding upon the whole of 
such evidenoe, the question of burden of proof ceases to have any practical 
importance, 

If the contention is that thora is no evidanoe of negligenoe, the question із one of 
law for tha judge to decida ; on the other hand, the question, whether the evi- 
dence is sufficient to jastity the inference of negligence, ig опе of faci, Akhi 
Chandra Bhaha v. India Genera] Navigation and Railway Oo.... D 

—— ———, mult for, for wrongfully obtaining temporary injuuotion—Limitation Ast, 
Boh. I. Art, 42—Time, when begins to run; жм Malicions proseoution of a 
її і. "is 

Daughter-in-law, ЇЇ can enforce her right of maintenance against the heir in posses- 
sion of the estate of the father-In-Iaw ; sse Hindu Law—Maintenanoe n 

— —— —— — , Mf oan enforce her right of maintenance against the devisee of the 
entire estate undar a ma executed by father-in-law ; sss Hindu Law—Mainten- 
ance m - eee : 

Debt, payment En when nob fraudulent; see Р 4 


Debtor, transfer of interest in property by, when avoided — Provincial Tasolvsnoy Act, 
Beo, 87 ; see Insolvency “. - ^ As 
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Decision, that previous decision between parties did not operate as res жы affect 
об; ses Rea judicata — ... 
Declaration in the application for сосной of feni diotse it ‘sdntinaible i in favour of 
dsclarant—Hividenoe Act, Bso, 18; ses Possession, sult for 
Declaratory sult—Oivil Procedure Oode (Aot XIV of 1888), Seo, 988 — L Transfer, of 
Property Aet (IV о] 1888), Sec. 58—~Fraud—Valuable consideration — Price 
paid less than market value on consideration of vendor's remaining in possession 
—Right to oocupy to be sold. 

In a sult under Seo 298 of the Coda of Civil Procedure for declaration that the 
disputed property belonged to the Judgment-debtor, iù was found that the 
purchaser of the property had peld less than the ordinary market value of the 
land on the ground of the vendor'a retaining a right Юю continue in oocupation 
of the land: 

Held, that the plaintiff was entitled to bring to sale the right, titlaand interest 
of the judgment-debtor in the disputed property ris., the right ¢o remain in 
occupation thereof, Jagat Ohandra Barma к v. Radha Nath 

T Ohakravarty as T 

Decree, execution of — Paymeni ош of бөр to deseree- datio Fagaent corüfid " 
decrse-holder to Oowri—Oourt's falura іо maka record of payment— Oion 
Procedure Code (Асі V of 1908), О. XXI, В. 8 (8). ' 

Under clause (8) of Rule 3, Order XXI of the Code of Civil Procedure, a payment 
or adjustment of decrees ont of Court, will not be recognised by any Oourt 
axecuting the deorse, unless if has been elthar certified or recorded. The pay- 
ment or adjustment is not required to be both certified and recorded. 

A fadgment-dedtor does not lose the protection given to him under Rule 2 of 
Order XXI of the Goda of Civil Procedure merely beo&use the Court fails to 
perform the duty oasi upon it, namely, to make a record that the payment or 
adjusiment has been osrtifled by the deores-holder, Tarak Nath Sarkar 
v, Natabar Mondal 
absolute, erroneous order for ойнай pni in усш of odd pro- 
perty by the Court ; ese Restitution " 
— —— against Hindu female, when and in whab respect opere M ras judiċata ; ч 
Bas judicata sis nro "i 
of dismissal of a sult for defauli ; ses Final order s 5 sss 
Deeros-bolder, suction-purohaser, поё pursuing the remedy given him by Sao, 165 

of the Bengal Tenancy Aot, effact of; see Tonure, salo of «e А 
—— — — — failing in application for attachment, if can claim rateable distribu- 
tion ; ма Hakesble distribution .. 
Defect, when cured by verdiok—Indiotmani, bind: м4 Hxplosive Bubatanoss Act, 
Bec. 4 (b)... En ss wee 4s 


Defending Oounsel, duty of ; ses Misdirection a 
Delay in applying for sanotion to prosscute—Good taith ; sas —Ó to vaio. 
Devise, validity of—Hatr-at-law—Batoppel ; aes Non-transterable oocupanoy holding. 
Discovary—Parinership deoree for taking usual eee клн. П 
liability ; ses Partnership wee " E ws 


, Distelot Jadge, power of, to transfor a гейш PEER Civil Couris id, 
Вес, 8, Sub-Beo. (2); ses Transfer 

when oan sesume ланос Ms Bengal Wills ne Intestaoy 
Regulation, Beo, 7 ... "m 

District Jadge's Jurisdiction under Bog. у of 1799, nature o? ; ses Revocation 

power io revoke-—Oerifloaie granted by a Court inferior to that of 

the District Judge—Suooession Certiflonte Act, Boo, 18; мю Revocatign . 
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Doeument, construction of— Legal affect ; ss Beond appeal ... E 


—, rnisconstruo&ion of—Hobokari, dealing with assessment, if document of 
title -Bocond appeal; 506 Bhebait 


Dvssa— Widno tw poseelón or porton of Mr abend mweperiy- Dover Edt kou 
recoskrabla — Administration suii—Shia Law—Okildlass widow, Share of— 
Burden of proof. 

When it was pleaded by ж party thai although а sum was named in the agree 
ment as a dowar, neither the husband intended nor the wife expected that the 
dower should actually be paid at that sum, it was for him to prove that the 
sum named was so extravagant and bayond the means of the bridegroom to 
satiety thes the agreament for іы payment could not have been intended by 
either party thereto to be operstive and must be desmod merely as security 
for an adequate provision for the wife. 

Where the widow hag obtainsd and retained possession of the enisrs ostato of her 
deceased husband in lieu of dower, she has no cause of action for & money 
Gecree against the other heirs. И the widow desiron to have the question of 
her dower settled, ths proper course for her to follow is to institute an admi- 
nistration sult. In & case in which the widow is in possession of «o portion: 
of the extate, she may sus the persons in possession to enforce her claim, obtain 
a deoree for the entira amount, and realise the sum due out of the asscts in 
thelr hands, Where the widow ів in poesseion of a portion of the outate, and 
the othar heirs have possession of the remainder, she oan seek to recover her 
dower by way of an administration sult, or by è sult against the other heirs 
provided she offers to surrender possession of the property in her hands. 

A childlees widow, under the Bhia law, takes no share in her hosband’s land, but 
is entitled to har share in the valus of the buildingu erected thereon sa well aa 
in his moveable property. Mirss Muhammad Sharafat Bahadur v. Bhaxadi 
Wahdia Saltan Begum - аза p m" 

— —-üebt, how rscovarable ; ses Dower is >з 5 


Bjectment—Hach party failing to roalise the logal affect of еш alleged by him— 
Trial on substantial issue in the case; ase Plaintiff'a right 

——Hoeadman of village, ruit by—Sudt for declaration of tile and for recovery 
of posssscion—Ohola Nagpwr Tenancy Aot (VI В.О, оў 1908), See. 80, 189 (6}— 
Ocowpanoy raiyai—Ratyat rent-collector of village. 

When a suit relates to agricultural lands and is inz&ituted by the headman of a 
village in his character ай headman, Cl, (6) of Вес, 189 of the Ohota Nagpur 
Tenanay Act is а bar, but is has no application to a sult for recovery of posses- 
оп of land, on deolaration of title. 

Clause (0) of Вес. 189 of the Chota Nagpur Tenancy Act applies only to a sult 
brought by a headman ofa village as stich. 

The mere fact thats ralya’, who has а right of oooupancy in his agricultural 
lands is at the same time the rant-colleotor of the village and is remunerated 
as such, does not deprive him of his right of oecupanoy. фе pares Prosad 
Singh $. Нам Ram Mahato bss 

—— Incumbranos, annubnent of—Limitation Asi (X of 1068), ‘Boh. I, Art. 191 
—Adverss possession musi commence after creation of temurs—Posssesion to bs 
establishad-—-Title prooed—Presumpivoa evidence of possession—Ancient docti- 
maent—DBengal Tenancy Ast (VILI of 1885), Seo. 161 (a) —' Itewsmbrance.' 

A plaintiff relying on Art. 191, Boh. 1 of the Limitation Aoi, has to establish 











thas the incambrance whioh he seeks to annul ia due to adverse possession whioh |, 


commenced after the oroatlon of the putni. The plaintiff befors ha suooeeds, 
musi prové thai the propristor was in possession when the putni was credted, 
á 


ki 
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PAGH 
BHjectment—(Ocnid.). 
When the plaintiff has to establish poaseasion at а partloular point of time, he is 
not entitled to call upon the Oourt to presume that because his title haa been i 
established, possession muss be presumod to have been with the holder of the 
ttle at that specified period of time, . 
Ancient documents produoedfrom proper custody and by whioh any right to pro- 
perty purports to bava bean axaroised are presumptive evidanoe of ровиеваіоп, 


The term Inoumbranoe, in Cl. (a) of Bec. 161 of the Bengal Tenancy Act includes 
a statutory title aoquirod by a &rospaeser by adverse possesion of the land of 
the defaulting tenure, provided such act of powesdon commenced after the 
tenure had been created. Such incumbrance cannot be annulled in any 
manner other than that provided in Sec, 166 of the Bengal Tenancy Ant. 
Kalikanand Mookerjee с. Biprodas Pal Ohowdhury... € ase 265 

— — --—, If oan be had at the instanoe of a oo-sharer Iandlord-—Bale of non-&rans- 
israble occupancy holding; ses Hutoppel ... es aie ie 441 
—— —— —, mii for— Bengal Tenancy Асі (VILI of 1885), Beos, 49, Ol. (b), 188— 
Вайуай holding, homesisad portion of —Sub-lease— Transfer of Property Act 
(IV of 1888), if governs the isnancy—Homestead land, under-radyatl бітон in 
—JIncidenia of the tonanoy, how io bs regulated, 

Where the holding of a ralya& consisted partly of agricultural and partly of 
homestead land, and the homestead portion was lsi out to a sub-tenans: 

Held, that, having regard to the nature of the original tenancy, the incidents of 
the sub-loase would be governod by the provisions of the Bengal Tenancy Act 
and not by the Transfer of Property Aot. 

The provisions of ihe Bengal Tenancy Act are applicable to the homestead of à 
person who holds other lands as a raiyat not under the landlord of his home- 
stead bui under а different landlord, and In а village different trom that in 
whioh his homestead ін situate. 


The provisions of the Aci applicable to a raiyat will, therefore, under Bec. 183 of 
the Acs, regulate the incidenta of the tenancy of the homestead, though the 
tenant has only the interest of an wAder-rasyal wilh respect to it; and the 
latter cannot be ajected from his homestead under Beo, 40, al. (b)of the 
Tenancy Act, Krishna Kanta Ghosh v. Jado Kasya a уз 475 

‚ий for—Hevenwe Gale Law (dot Xlof 1859), Sec. 87, Proviso (9)— 
Inounbranso—Intalid lakhera] svisting from bafore pormansni setilement-— 
Thak map, eniry in—Adwnasibility in evidanoe— Possoericn— Regulation XIX of 
1798, Seo, 6—Insignijloant area—Prenumption —Heni, asssimeni of —Jwrisdáo- 
Hon—Otell Оомт?, 

A purchaser at a revenue mala cannot annul a айма] tenure existing tram 
before the permaneni settlament, aa lt is not an incumbrance, 

An entry i a thak map prepared in 1850-57 that а oertain chad is an invalid 
lakheraj existing from before the permanent Мааа (a dimilai blein guis 
dence and is good evidence of poesoesion. 

А Court oan presume that a tenure containing T oottahs and odd quantity of land 
was one of those tanures of insignificant area, which the Government did not 
think it worth while to resume in 1798 and tharsfore hold that the tenure is 
dependent upon the estate of which it is а рагі, Such tenure existing at the 
time of the permanent settlement and not being held at a fixed rant, falls with- 
in exception 2 af’ Sea. 87 of the Revenue Sale Law, The senure-holder is not 
Hable to be ejected but his tenure is lisble to bo sasossed with rent, 

А muls for assessment of rent under Beo, 87, "proviso (2) of Act XI of 1859 is 
mainteinsble in the Civil Cours, Tareklshore Chowdhury v. Nabin Chandra 


Vou, XXI] INDHX OP OASHS. 


Hjectment—({Ccnid.), 

—‚ гый for— Suit agains several defendanis—Ona of the defendants 
benamidar— Appeal by benamidar alons, if maintoinablsa— Whole decreas, if оа 
ta ohallenged—Oommon ground of appeal, 

In a ицій for ejoctment brought against sevarel defendants, it was found that 
опе of them was a benamiídar о! sevaral others, and the lower Court рамой & 
decree in favour of the plaintiffs in which all the defendants were made liable 
lor meene profits and costs. Upon an appeal having been preferred by tha 
benamidar defendant alone against the whole deoroe ; 

Heid, that the appeal was maintainable, and as the ground was common to 
himself and the other defendants so far at least as the question of meme profits 
waa oonoerned, the whole case oame under review in appoal—inaamuch aa thers 
, could be no deoree for mesne profits unless there was a decree for possession, 
/ Wotookdhart Bhukul v. dugdip Narain Singh Ves FA © 


Hleotion of mahant, "validity of ; s Math Ss m ise m" 


Hacumbared Hatate—Chota Nagpur Hnownbored Maiaise Aot (VI of 1876, as amended 
by Aot V of 7854), Geo. 17—Bwle 16 of the Rules therewnder— Manager's power to 
grani a putni lsase—Sanction of Commistioner—ORange in ihe lames —DPoayrmaxt 
of miami and acospiance thereof after the date stated in the sanction. 

When it is affirmatively established thas a transaction itself in all ite easential 
particulars has obtained the sanction of tha Commissioner, and whan it is 
requisite that the transaction be oarried into affect by the preparation of the 
appropriate deeds, Н is not necessary under Beo, 17 of the Chota Nagpur Encum- 
bered Histates Act, as amended by Act V of 1884, and Role 16 of the Rules 
made therennder, to show that the dooumeni ultimately prepared, had been 
submitted to the Commissioner for sanction, 


Quare— Whether the sanction to grant а puini lease to Н. W. and Company, in 
other words, to а firm of individuals, is a good sanction under the said provi- 
sions, when the рымі lease ія actually granted to R.W. and Company, Limited, 
inasmuch as the persona in the latter case is differant from the persona in the 
formar, and a ohanga in tha lossee or putnidar is a change in essentials, 

The Oommistioner sanctioned the proposal #o grant a putni lease provided the 
amount of the salami “be paid before the end of March 1890," but after an 
exchange of views as to the actual wording of the drafi puind, the document 
was finally setiled by the official manager of the estate, vie., the Deputy Gom- 
missioner, and the grantee, and on the 45ih June 1890 the grantee paid the 
amount of the salam to the Deputy Commissioner: 


Hald, thet the puted granted would not have been open after the 95th June 
1890 for a challenge to be made even by the Deputy Commissioner himself, or 
for the Commissioner's sanction to haves been withdrawn; and that a forilori 
ruch a challenge, when put forward after а considerable lapee of years оп be- 
half of the successor of the debbor, could not be sustained. Raja Башкала! 
ра анса Mathewson... % Фа A 


Hohanoement—Bengal Tenancy Act (VIII of 1885), Sec. 29—Bettloment of bona fide 
diepute— Bengal Tenancy Act (VIII of 1885), Beo. 109 B, Sub-secs, (1) and (8). 


Ansagreement embodied ina Kabwliat to pay a certain amount of rent agreed 
upon by the parties in sefilement of a bona fide dispute regarding the rate of 
reni and to avoid further litigation, is not an agreement in violation of the 
parma of Boc, 39 of the Bengal Tananay Act. 


There oan be по coniract for enhancement of rent unless both the parties to the 
contract sro agreed проп one poini, mis., that there is to be an enhancement of 
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Hnhancement—(Contd.). 
the reni, This does not necessarily imply that the parties ara agreed as to 
what is the amount of rent actually payable before the enhancement, 

The operation of Вес, 29 of the Bengal Tenancy Act may be limited to m case 
where there is a real contract for enhancement, which cannot ordinarily take 
place when thera із a bona fide dispute, that is, a serious claim honestly made 
on the one hand and honestly repudiated on the other, as to the rent payable. 
Buch dispute may be the result of a controversy as to the area of the land, or 
the rate at which it is held; ог both these elements. 


Bec. 109 B of the Bengal Tenancy Act does not apply to a case where the contract 
between the parties was made in 1808, 

Bub-Beotlon (1) of Beo. 109 of the Bengal Tenancy Act contemplates in the first 
place, a dispute, and, in the second place, a lawful agreement or compromise 
in settlement of such dispute. When an agreement or compromise has been 
reached under these clroumstances, the Settlement Ofüoer may give effect 
to it; but he is debarred from giving effect to it, if it la of a certain description. 

The enquiry mentioned in sub-Sec. (9) of Beo, 109 B of the Bengal Tenancy 
Act is contemplated in а case where the agreement or compromise has been 
made for the purpose of setiling a dispute namely, a dispute which tha Revenue 
Offloer would be called upon to decide on the marita but for the oe or 
compromise. Bota Mondal v. Manindra Chandra Nandi : E 

Hrroneous decision, propuring—Pariy, if Hable for kc 904 ав grown: 
tion of a Givil suit 

' Heroneoualy rapresenta' —Unirue allegation —'l'ranster of Propet Aot, бео. 48, зав 
Pachete Вај P 

— clie dcn TE onn s Dy Court of Small Causes'—Oivil 
Procedure Code, O. XLVI, Б. 7—Small Cause Court Judge not vested with 
power fo try the suls—Bult tried by successor vested with Small Causa Court 
power under Small Cause Court procedures ; ses Reference s: 

Hrror of law, Judge retraining from directing the jury as to БИЕ E Ы 
noi raised Mo Dd the &ocused—No evidence on record; ses Mis- 
direction ' 


Estates Partition Act (V 3/159 В.О. ), Po 4, op CARI purdan—Kobala with 
a condition for payment of Government revenus through vendor —Proprietor— 
Batwara procesding — Land sold given to other co-sharers— Vendes's remedy. 

А salo of khamar lands by one cosharer to another with а condition for the 
payment of Government revenue by the vendee to the vendor is an anomalous 
burden and not an incumbrance ; and if the vendee did not дей himself regis- 
tered, the bubtwara authorities, cannot take any notice of the interest claimed 
by the vendee. If the land purchased was given to other oo-sharars the 
vendee is.entitled to get equivalent land trom his vendor or his legal represen- 
tative. Brojonath Saha v. Dimes Chandra Нео ... e ses 


— ——— —— — —3, Beo. 99—Land of an undivided joint estate 16+ out In Shikmi 
S by’ а oo-sharar—Land allotted to other oo-sharer—Qo-sharer’s right ; ва 
ВЬ кт! talukdar, rights of 
—————— (V of 1897 B.O.), Geo. VU Tan da d aa acra log ih paro of 
a privats arrangemoni— Tenure, oreation of, by one co-sharer — Tenure, if binding 
on other co-sharers—Oo-sharers getting lands within tenure, on partition. 

Beo. 99 of the Hutates Partition Act applies only when the lands are held jointly 
by the propristors and not in severalty in pursuance of a private arrangsment 
between the parties. 

Oartain lands, included іп а revenue-paying estate ware owned by members of an 








undivided family.. The defendants held them as а tenure under the od-sharers - 
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Hetates Partition Act—(Condd.). 
to whose exclusive share they had been assigned by private partition, There- 


after оп a partition of the entire estate by the Collector under the Hatates 
Parkition Act, thease lands were allotted to the plaintiffs : 


Hald, {hat ма the lands ware, under private arrangament, held іп severalty and - 


not in tenancy in common, the plaintiffs took them subject to the tenure of. 
the defendants, Mogandya Mohan Ray v. Pyari Mohan Baha . ass 
- —-- , Beo, 89, applicability of—Hiaiates held in eden ee in pursuanos 

of private arrangement; ses Hetates Partition Aot, Боо, 00 see Sie 
Hstoppel—Donse under a gift ; ses Non-transfarable oocupanoy holding... хе 





nonce ity to зрван— Non-iransferabla holding, transfer of—Awoiion-purohnaer of - 


holding, if oan quection transfer in favour of private prohaser—Oo-sharer 
landlord —Joiat possession — Deposii in Oourt— Withdrawal, affect of. 

The principle that where & person, by his words or conduct, wilfully causes 
another to belisvo the eximtenoe of а certain state of things and induoes him 
to act on that bellaf so ag bo aller his own previous position, the formar is 
concluded from averring against the lakier that а different state of things 
existed at the time, has no applicaion whare the person against whom ths 
estoppel is sought to be applied is under no duty to speak. 

A purchaser аё an execution mle is bound by the same rule of os&oppel as the 
Judgment-debtor, 

Hanoe an exscution-furchaser of a non-transferable oooupancy holding in execu- 
tion of a money deares oannot raise а question of the validity of а transfer by 
the debtor in favour of а third person, 

In the event of a sale of a non-transferable oocupanoy holding, the purchaser сап 
be evicted by any of the oo-sharer landlords bo the axtent of his own share, 
and if possession of the entire holding has been acquired by some of the œo- 
sharers, the other oo-aharsrs are entitled to joint possession thereof, 

The fact that afier the purchase by the plaintiff had boen completed, the dalend- 
ant took money deposited in Couri, does not by itwalf astop the latter fom 
disputing the ne “Ше, Kamchan Mandar v, Kamala Prosad Chow- 


neca Ны lin йа, validity of; ses fon БАН оосорапсу holding, - 


Qoo Morigage—Regisiration of nams—Morigagor, if oan question the title of other 
: mortgagor. 

НА and B jointly mortgage to Xa property which stands in their names, on the 
allegation that they are proprietors in respect of the shares for which they are 
regtebared, it ів tuéle for А or his suooessor to contend subsequently as against 
X or his representative, that B had no title to the property and that 4 was the 
sole owner, Baldeo Narain Jha с. Bhaya Lal Singh wn a 

Sanction of Comminsloner--Payment of Salami and aooeptanoe ызы 

after the date stated in tha sanction; ses Hincumberod estate a ies 


‚ prificiple of ; ses Xuatoppel ... T 5 ae 

Evidenoe—Indias Evidenca Ast (I of 1879), Seo. 94, Proviso be оз а promissory 

note— Written conizact—Oral agresmeni—Burden of proof—Conditional admis- 

sion in pleadiags—Odjfection under the section (амм for the first tne in tha 
Court of appsal—Pleadings, amendemani oj. 

Lt is allowable under Bec, ӨЧ of the Hvidenos Act, to urge an oral agreement 








which will have ths effect of leaving matters otherwise than if they had de- . 


pended on. the written agreament alone, bui such oral agresment must PEN 
olearly- proved and the сима Les on him, who seis is up. : E 
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Hridenoe—(Conid.). Я 

If an admission in pleading is made aubject to a condition, i$ must alther be so- 
oepted subject to the condition or not жү at all, Motabhoy Malla Hesa- 
bhoy v. Maljt Haridas "m si m Vie 

Hridenoe, when сап be left to jury ; see Misdireotion T m v 

of similar facts to prove & party’s knowledge o! the nature of main fact 
or transaction, when can be received ; ses Hixplosive Bubstanoes Act, Beo, d (b). 

————, to go to the Jury, how determined ; ses Misdirsction ive i 

Evidence Act, Seo 18—Declaration in the applioeklon for execution of rent docree, if 
admissible in favour of declarant; ase Possession, suit for tee Т 

——— ———, Bec, 89 (4)—Бїамтоеп& of а deceased person as to family custom made 
как нк ee кє Тат—М1аквһҺага-—Бпо- 
clon - m es 

, (1 of 1878), Бег. 89, OL “(ojt Айгаш! —Relationship, existence -of— 
Mohunt and chsla—Siatement as io commencement of relationship, 

The term ‘adoption’ in Ol, (5) of Heo. 89 ofthe Indian Hvidenoe Act is not 
to be interpreted in a restricted sense. The relationship betwoen a mohunt 
and his ohala is a relationship by adoption within the meaning of that clause, 

A statement in a will that A has one chela B and haa no other chela, is опе re- 
lating to existence of a relationship and is admissible in evidenoe under CI. (5) 
of Вес. 82 of the Indian Hyldenoce Act. 

Oblisr. A statement as to the time of commencement of a relationship ія so in- 
dissolubly associated with the existence lisalf of the relationship that is may 
bo regarded as a statement which relates to the existance of that ralationahip 
within the moaning of CL (5) of Бес. 89 of the Indian Hvidenoe Aot. 
Achyutananda Das v. Jagannath 26v m TT 

—— ———, Bec. 83, Ol, (5)}—Bisiement as to date of birth in the танас lor 
guardianship ; see Admissibility in evidence m Tt 

, Reo. eee они first time .in appeal—Pleadings, 

amenāment of; зев Hvidenos  ... Е avs oes Ves 

‚ Beo. 03—Oral carat Sdn ooniraci—Burden of proof; see 


Evidence, ies S E 

, Beo, 105, Ја авн ш Misdiroctlon ss > ss 
Hxeeptions—Judge retraining from directing the Jury—Not raised nor yelled upon 
by tha acoused—No evidence on record ; sae Misdirection T" re 
Executor, if and when competent to make a refarance to arbitration ; seo Arbitration 
—— —, when aroused trom proving the wil in solamn form; ses Probate, revoos- 
—— — or administrator, acts done by, before revooation of grant, affectot; see 
' Hxploalve Воман '-Мағате of ; sse Шхріоаіға ЧЫИ Act, Bec, & (b) — ... 


Hxplosive Substances Kot (VI of 1908), Sea. 4 (b) — осыл" right to know the value 
of ckarge—Oharga, specifloations of—Indian Penal Coda (Act XLV of 1860, as 
amended by Асі VIII of 1918), Бас. 190B —Heplosive subsiance —' Dy means 
thereo}’—'Unlowfully and raketously’—Oriminal oonspiracy—-Illsgal act not 
dons—Dafect cwred by verdici—Indicimeni of conspiracy— Oowris duty in 
drawing charge— Oorwietion under Seo, 1908, Indian Penal Oods, when cas 
be had— Misjoinder of charges—Trial, (legal —Orieminal Procedure Code (Act 
V of 1898), Sec. 285 —'Bama transaction! —Okarges under Sec. 4 (b) of Aot VI 
of 1908 and Sec. 190B of the Indian Penal Code, if san be joined togsther—Oo- 
conspirators, if сот be tried separaisly—~Orown’s righi io prossoute iertepection 
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Hrplosive Substances Ac;—(Oonid.). 
of the question of ulitmats design—Presumpiion of tnnocence—Conspiracy, 
charge of-—Prosscution, duty of —Absenos or wani of explanation оњ the part of 
prisonsr-—~Prossouticn when can cros-scamine its own wilness-~ Witnesses for 
Orown, if to disolosa ths channel of receipt or communioation—Deteativs, if to 
answer question as іо secretion—~Acoused's written statement, 

An aooused ia entitled to know with certainty and аоопгасу the exact value 
of the obarge brought against him, 

Where the illegal act charged under Seo. 190В of the Indian Penal Oode, is 
the unlawfaljand maliolous possession of explosive substances within the mean- 
ing of Bec, 4 of tha Hxplosive Substances Act, 1} ія not essential to mpecity 
in the charge the explosive substance which the sccusad have conspired to have 
in their possession or under their control. 

A person may be guilty of criminal conspiracy, even though the illegal act which 
he has agreed fo do or oaused to be done, has not been dons. 

Although an indictment, which omits to sst out the particular false pretenoe 
alleged, is held bad, where the objection is teken before verdict, if no such 
objeotion ія taken end there is m verdict of gullty on such an indictment, the 
Gateot is deemed cuted by verdict. 

Ti is not necessary to sev out the falso pretences in an indictment fora conspiracy : 
to obtain goods by false pretences or for receiving goods obtained by false pre- 
lenoes ; in other words, the indickment in all oases of conspiracy must in ths 
firat place charge the conspiracy, but in stating the objec; of the conspiracy 
the same degree of certainty ів not required as an indickment for the offence * 
conspired $0 be committed. 

A Oourt should adhere to the languages of the statute, as far as practicable when 
a charge is drawn ap. 

The accused cannot be convicted under Heo. 190B of the Penal Code, unless the 
Prosecution establishes that the accused wera members of the conspiracy after 
the Tfth March 1918, 

If misjoinder of charges is eatabliahed, the trial is illegal, because held contrary 
io an express provision of tha law relating to tha mods of trial, 

No comprehensive formula of universal application oan be stated to determine 
whether tyro or mors aote constitube tha same transaction, but ciroumsatanoss 
whioh must bear on the determination of the question in an individual case 
oan be indioated ; they are, proximity of time, unity or proximity of place, 
continuity of action and continuity of purpose or design. - 

Tt із open to the Cours to place the oo-conspiratom on their trial separately. 

Tf the accused have committed an offenoe under Bec. á (b) of the Hxplostve 
Substances Act, in pursuance of а ortminal conspiracy, іё ia opan to the Oourt 
to prosecute them for such offenoss irrespective of the question of the ultimate 
design of the alleged conspimoy. 

In order to justity tha inference of guilt, the inculpatory {sot musi be incompa- 
tible with the Innocenoe o? the acoused and incapable of explanation upon апу 
other resonable hypothesis {һал that of his guilt, 

In oriminal oases, thers oan be no oonviotlon unless guilt is established with very 
great clearness, This presumption of innooenoe slgniflas no more than this that 
if the commission of a orime is directly in iaus in any proceeding, it must be 
proved beyond reasonable doubt; in other words, “the whole dootrine when 
drawn oul is first, that а rule of procedure and of legal reasoning, presumdiur 
pro reo, that ls, negant, so that guilt must displace all reasonable doubt.” 

In а charge of conspiracy, general avidence of the axistenca of the conspiracy 
may fræ be given, >efore partloular эы аара or mors 
of the defafidants took part in it, 
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According to law administered in Fingland, faots similar to bui not part of the 
same transection as the main fact, are not, in general, admissible to prova 
either the ooourrenoe of tha main fact or the identlty of it author. 
But evidence of similar facts may be received to prove a party's knowledge, of 
the natura of the main fact or transaction, or his intent with respect thereto, 
In general, whenever it is necessary to rebut, even by anticipation, the defencs 
of accident, mistake or other innocent condition of mind, evidenoe that the 
defendant has bean concerned in а systematic course of conduct of the ваша 
specific kind as thet in question may be given., To admit evidence under this 
head, however, the other acts tendered must be of the same specific kind as that 
in queskton and not of a different character, and the acta tendered must also 
have been proximate in point of time to that in question, 

The word ‘unlawfully’ in Бао, 4 of the Hxplosive Bubeinoos Act signifies “not for 
а lawinl object” and the term ‘maliciously,’ ‘intentionally and wifhont justi- 
fication or exouse or claim of right,’ 

Tha ‘explosive substance’ mentioned in Sac. 4 (5) of the Hxplosive Substances Aoi 
need not be such aa to enable a person by means thereof alone, without the aid 
of other substances, to cause danger to life or injury to property. 

` The term 'explosive substance’ as used in Bec. & (5) of the Hixplosive Substances 
Act includes any part of any apparatus, machine or Implement intended to be 
used or adopted for causing or aiding in causing any explosive substance. 

Its ia the duty of the prosecution, not ко muoh to secure a conviction ња to place 
all the available evidence in the onse fairly and fully before the wibunal by 
whioh alone the guilt or Innocance of the socused ix to be determined. 

Tha proof of the case against the prisoner depends for its support, not upon the 
abagnoe or wan of any explanation on the part of the prisoner himself, buk 
upon the positive affirmative evidence of his gulli that is given by the Crown. 
If there is a certain appearance made out against в party, if he іє involved by 
the evidence in a state of considerable suspicion, he is called upon for his own 
sake and his own safety, to siate and to bring forward tha círeumstanoes, what- 
ever they may be, which might reconcile such suspicious appearances with 
perfect innocenos, 

While it is not neoessary to prove manua! possession of the axplogive substance 
by the accused, 10 must be proved that it was in his power or control ; posses- 
sion io be punishable must also be possession with knowledge and assent, 

When evidence at the disposal of the prosecution is insufflsient io secure a oon- 
viotion for the orime committed, it is inaxpediont, evan though it may be law- 
tul, to prosecute the accused for à conspiracy the proof whereof really rests on 
the establishment of that very oríme, 

Evidence should not be taken to prove the dishonourable purpose for which tho 
false name was assumed, а purpose no way connected with the conspiracy 
charged against him. 

А man's guilé is to be establiahad by proof of the facte and not by proof of his 
character Sach svidenoe might отне bui not lead a step towards 
substantiation of guilt. 

The accused are entitled, in croms-axamination, to ellali ЕТС РЕР of thelr 
defance from tha prosecution witnesses, though the facts thus elicited have 
no relation to the fecta to which the witnesses testified in thelr oxamina- 
flon-in-chief. In the course of oross-axamination of this charsoter, this defanoe' 
are entitled to ask leading questions, Ths Court may permit the prosecution 
to oroms-axamine the witness, етеп though he was originally called by them; 
with regard to the matters elicited by the defence, |. : › › 01 


. 
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Witnesses for the Orown in criminal prosecutions undertaken by the Govern- 
ment are privileged from disclosing the charnel through which they have 
received or communicated. 

Bui a detective canno$ rafuss on grounds of publio policy to answer a question 
aa to where he was secreted. 

А written statement scoepted from the &ocused does not tako the place of 
evidenos nor of such examination of the асошюй as is contemplated by tha 
Codo. Amritalal Haxra с. King-Emporor T ssi it 
Superintendent and Hemembranoer of Legal Affairs, Bengal v. Khagondra 

Nath Chowdhury "T e "T sai 

Hxploalye Substances Aot, Бес, 4—' Unlawtally' — Maliciously; ses Explosive Sub- 
| weances Act, Beo. 4 (b) "T Dt ER vei Sii 
Fact, findings of, in the lower appellate Court ; ses Ramand “ж E 
——, question of—Hyldenoe Insufficient to justify inference of negligence} #0 
Damages, suit for... we E > eas E 
False name—Dishonoursble purpose, йшй PEE PUN not oonneckied with 
conspiracy charged ; ses Explosive Substances Act, Bec, 4 (b) "T T 
Family custom, well esisblished— Oustom not enforsed in hdc bia d 
Hindu Law —Miakshara— Suooetion — ыз P 
Females, exclusion of—Babwasa and Sohag dtes аана we Hindu Law 
~~ Mitakuharas—Buooesslon m "m S HT 
Final order—Otesl Procedures Code (Act V of 1908), Svo. 109, О. IX, B. 8—Order st- 
ting aside а доого of dismissal of suit for default. 

An order by which a deoree of dismissal o! а wult for default under O. IX, В. 8 
of the Оода of Civil Procedure hsa been set aside, is & final order within the 
meaning of Beo. 109 of thai Oode. Meghraj v. Bidyabati Koer... е 

——— —' РИ cans’ —Oieil Procedure Оода (Aot Y of 1908), Seo. 109. 

An order refusing to ius a temporary injunction againsi the execution of a 
mortgage decree, is not a final order within the meaning of Бес. 109 of tha 
Oode of Civil Proosdurs. 

The term ‘final order’ in Бес, 109 of the Code of Civil Procedure denotes an 
order which flnglly decides any matter directly at issue in the oase in respect 
of the righta of the parties. 

No question of an order being a final one arises in а case where leave to appeal 
to His Majesty in Oounoilis вакей for on the ground of the osso being а fit 
one for appeal. Damra Ооа] Company v. Benares Bank E ia 

, meaning of—Oivil Procedura Code (1908), Beo. 109; see Final order... 

* Fire.arma '—Indian Arms Aot, бео, 16 ; see Charges, jolnder of v m 

* Fit one for appeal '—Final order, question of ; ses Final order as gut 

Foreclosure sulí— Decrss аба — Паш to bs fixed. from what date—Trasser of 
Property Act (IV of 1883), Sec. 86. 

In à xuli*on а mortgage, the decres nisi may either direct an account to be taken 
or declare the amount due. Where ап &ooount іа direoted, the day to be fixed 
by the Court undar Sso, 86 of the Transfer of Property Act (corresponding to 





О. XXXIV, B. 3 of the Oode of Civil Proosdure) із to be within six months from, 


not the data of the decree misi, but from the date of deolaring in Oourt the 
amount due Kartik Chandra Sarkar v. Hara Gobind Ghose ... 
* Forming one transaction '-- Obarges of conspiracy and of offences committed in the 
course of the same transaction ; ses Charges, jotnder of sv» "m 
' Forming one iFansaction ’—Determining factor ; see Charge, joinder of T 
b 
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Fraudulemt preferenoo— Burden o! prooi—Debtor insolvent at the time of payment 
—Debtor's knowledge of insolvency ; wes Insolvency... К Ж 161 
———, ND when set aside ; see Insolvency wee T Е 167 

Vogltive oriminal, рй. proper remedy of; ae Indian заана м, 
Boos. T, 15 ^is T E УР 114 

Good falth ot creditor—Intention of debtor to gn puit Mad ean 
Insolvency Act, Beo. 87; see Insolvency... E "E 107 

Grants, absolute—Babuasa and Sokag лл Mite we Hindu Lew 
—Mitakshara—Buocossion ihe a six g 

'Ground common to АП'— Meme profits, decree for—Oivil Procedure Code бше), 
O. XLI, В. 4—Арреа1 by benamidar, if maintainable; ate Юјеспепі, sult for... 361 


Guardian-ad-iitem, non-appointment of, effect of ; see Mortgage decree Gs Lá 
60$, how established— Character, proof of ; aee Hixplosive Substances Aot, Bec. 4 (Б)... 881 
— —— , infermo of, when oan be ; see Explosive Substances Act, Hoc. 4 (5) aes 881 
Hakim! Мпн—Впосемїоп‚ law ыо; ses Mutt sie 98 
Haut, holding— Owner's right— Offence against public NETTE 1 Me Injunstion .. 484 


Bigh Court, if bound to interfere—Jarisdiction, want of— Waiver; ses Heferenoe — .. 141 
High Court's power to direct a decree-holder, who has withdrawn money, to i 

back into Oouri ; ses Rateable distribution .. be 8594 
Hindu famale—Oompromise decree, affect of, on revorsioner— Bora fie Баа 

of dispute ; see Res judicata... 2 ur ^ it 157 
— —— female, шү, when and in what en operates as vm jdn; 368 

Res fudicata T Le ө 151 


Hindu Law—Alisnaiion зу a Hindw кө Tejal neoasstiy— баа Probendi— 
Oonseti of reversionars — Atlastalion by nearest contingent reversioner— Hridence 
of consent. 

To be valid as against the revarsioners, or to affect their reversionary rights, & 
charge created by a Hindu widow or an alienation effected by her oan be mup- 
ported only by proof aliands that such debt was contracted or alienation was 
made for valid and legal necessity, and the oxsu of establishing such necessity 
resta hoavily on the person who olaima the benefit of transactions with а Hindu 
widow or other females taking similar ostates. 

The requirement of the law as ќо valid and lagal necessity may, howevar, be 
fulfilled by proving the consent ot concurrence of the reveralonars to or in the 
transactions, But the mere attestation by a relativo evan though he might be 
the sole contingent reversioner, does not necessarily Import ooncurrenoe, 

When such a stringent equity as arises outof an alleged consant by the reversion- 
ers is sought to be enforced against tham, such aconsem should not ba inferred 
from ambiguous acts or be supported by dubious oral testimony, but. must be 
entablished by positive evidence that upon an intelligent understanding of the 
nature of the dealings they concurred in binding their interasta, 

The kindred in such case must generally moan all those who are likely to be in- 
terested in disputing the transaction, or at all events there should be fuch a 
concurrence ot the members of the family aa wuffloes to raise a presumption 
that the transaction was а fair one and one justifled НЧ Law. Hari 
Kishen Bhagat v. Kashl Pershad Singh aise 295 

— — —— —- Mawmienance— Dasghier-in- law Не and lats of four. in- ios 
Right, if enforceable against devises. 

Upon the death of à son, the father has no legal obligation to maintain his 
daughter-in-law except under certain special circumstances. His obligation is 
merely а moral or an imperfect obligation, which howgver ripans iniba legal 
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obligation on the part of the heir who gats his estato after his death, and the 
daughter-in-law can legally enforce her right to maintenance as against tha 
heir in poateesion o? the astata of the father-in-law, 

Quare!—Whether sunh à right to maintenance сап be enforoed against а 
deviseo of the entire ostate under в will executed id the father-in-law. 
Indabala Das! о. Fanchaman! Das! 206 РЕ 999 


Mitakskara—BSwootsslon —Babuana and Sohag ehe ind oks- 
ют— Right of co~parceners to partition, joint awoesiral property — Females, sc- 
clusion of—HBabuana grasi—Bobhag grami—Pariitiom of lands held wader such 
grante— Widow's right to succession to her husband's separate Babuana or Bohag 
Proper ty— Aceretion —Construction— Words Aurasputrs poutradik— Non-anforce- 
mani of custom in oss cam, effect 0f—Hvidence—Admission— Statemanis of ds- 
ceased persons us to custom—Mema profite— Maintenances, offer of. 

The right under the Mibakahara of ос-рагоепега in Hindu ancestral property to 
have the Joint property partitioned i» unquestionable unless the property is 
hald under а grant, or is subject $o custom, - which expressly or impliedly pro- 
hibited any partition of the property which would have the effeot of dafoating 
ths object of the grant or custom, 

By the family custom in tha Durbhanga family each younger son of tha Maha- 
raja of Durbhanga is entliled by way ofa Babwama grant to & portion of the 
Бај Reasat for the maintenance of himself ard his male descendants in the 
male line, and the wile of a younger aon gets by а Sohag grant the usutruoi of 
a portion of ths Ба] Ressat for the maintenance of herself and her male deos- 
cendants in the nraleline, In each casa the property granted continues to 
form part of the Raj Намаз from whioh it is never separated ; it is anéered in 
the Government Eevenus Registers under the name of the Maharaja for tha 
time being of Durbhangs as the proprietor, and the property so granted reverts 
to the Maharaja for the time being of Durbhanga on the fallure of male des- 
cendantsin the male Une of ths grantes. 

On the death of the grantee of а Babuana or Bohag grant his or her sons until 
partition are oo-parceners in Babwana or Sokag property, which is in their 
join’ possession ancestral property subject ю such family custom as applies to` 
1$; and such oo-parceners have the right to partition euch property, 

Held, upon the evidence Їп the oase that the Babwasa grants descend to all tha 
sons of the grantee and not bo the eldest alone ая assumed in Durgadut Singh 
v. Rameshwar Singh, 

Babuana grants and Sohag grants differ essentially in their nature from absolute 
grants and aro subject to the family custom under which they are authorised 
and in sooordanos with which they are made. 

Exoepi ‘alia: Bobusss grani lb mado bs wale bhia Koha cosi da uide do * 
fernala there is no difference so far as the right to sucoession to the property is 
concerned between à Babwana grant and ita incidents and a болад grant and 
ite Incidents. 

In each «овде females, widows and daughters and desomdanta of daughters 
are by the castom applying to such grants eroluded from sucoession. The 
custom of the exclusion of females from the suocoemion applies where the 
members of a branch of the family to which the grant is made, remain Joint 
as well as where such members have separated in food, worship and estate, 
and consequently che widow of ohlldloes and separated member ш excluded 
from a Hindu widow's interest in the Babuana and Sokag properties whioh 
haa been hald by har husband as his separate property. 

Immoveable propery purchased with the income and ролш ofa Babwasa 
property іа acorskion; to thal Babwana'proparty, 
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Hindu Lew-—(Oontd.). 

In а Badwana grant, which could not be made under ordinary Finda Law but is 
authorised by а family custom which excludes females from the succession, ihe 
words Awraspuira powtradik are words of Imitation and not words of one 
inheritance whigh would Include femalo as well aa malo heirs, 

аа ашаса dn a fury carn otcbedeleatedl by sha fuas Qul D na 
osse the custom was not enforced. 

Evidence, oral or documentary, as to the statement ofa deceased person as to 
the custom in a family is not admissible. if it appears that auch statements 
ware made after a controversy ag to the custom had arisen, 

As the defendant was admittedly entitled to maintenance and there being no 
substantial offer of adequate maintenance by the plaintiff before sult, their 
Lordships disallowed the claim for means profita and declared by the deoroe 
tho proper rate of maintenance payable to the daefendani, MOAIEN 
Bingh c. Musammat Janeshwarl Baboaain E sis 

-— — Widow— Alienation— Bemote reversionos , miii VETRO her's 
right, ovtent of—Reversionory heir'a failure in one swis дова not preclude him 
from swing again in respect of subsequent alienation, 

The right ію bring a euit for a declaration that a conveyance by a Hindu widow 
is only good for her life but is пой good as an absolute conveyance of the 
property thereby dealt with against the reversioners of her deceased husband is 
limited, and, ва a general rule, belongs to the presumptive reversionary heir. 
But if the nearest reversionary heir has prealuded himself in soma way by his 
own act or conduct from suing—es by collusive action with the widow-——a 
reversioner in а more remote degres may be allowed to prosecute such a sult. 

The presumptive reversionary heir of а deceased Hindu, who has failed in his 
aotion against the allaged widow of the deceased for poaseaion of the property 
left by him has not thereby precluded himself from again suing the widow 
for a declaration that а conveyance made by her after the former sult wasonly 
binding for the period of her Ше, and consequently в reversloner in а more 
remote degree has no right to bring such a declaratory suit, Jhandu v. Tarif... 

———Widow—Oharge created or alienation effected, when valid Е 
ме Hindu Law-——Alienakion by a Hindu widow 

Homestead land— Not held part of jote— Ralyat—Dengal Tenancy Act (VIL of 185), 
Вес. 183, Sch. ПІ, Art. 8. 

А had a raiyati holding and йота homestead land and house in & certain village. 
He sold only the house and the*homeatead land to the plaintiff, The plaintiff 
was dispossessed by the landlord who olaimed the house through some other 
tenant : ‚ 

Hold, thet Art, 8 af Boh, III of the Bengal Tenancy Ack had по application.; as 
the plaintiff did not claim to recover possesion ал an occupancy raiyat; he 
did not bold the land as а part of his own jose, and the agricultural landa of 
the original tenant not being sold to him, he could not be said to be an oocu- 
рапсу ratyat in respect of the homestead land, Sheikh Abdulla alias Ohunda 
v, Musammat Kutban m 

Homestead of a person holding joies in а different village under different landiord— 
Bengal Тепапсу Aot, applicability of ; ass Hijockment, suit tor =... ay 
Impartible estate, it oan be allensted ; see Paohote Ha] i 
Incumbranoe—Lakhera| tenure existing from before the Permanent setilement ; 
Xijectment, suit for . ut 3 
Title aem B trespasser by adverso БЕРЕС ‘Tenancy 
Act, Beo, 161, OL (a) ; ам Hjectment ove ses iyi eve 





FAGA 


478 


366 


Vou: XXI] INDHX OF CASHB.. 


Incumbranoe, annulment of—Rent sale concluded=Bid not reaching sufficient to 
liquidate the amount of deorsa and costs—Bengal Tenanoy Acts, Вес. 164, 
Bub-aoo. (1) ; sse Tenure, gale of s E n set 

; how annulled—Tiile &oquired by trespasser by &dvorse poesession— 
Baal Tenancy Act, Bec, 167 ; see Ejectment ee sn E 

'Inceumbeanos,! what is; «e Bengal Tenanoy Act, Be». 86, OL (b) РРА бъг 

Indian Arms Aot, Beo, 1i—‘ Firearms ;’ ses Charges, ]оїпдет of 

Indian Hxtradition Kot (XV of 1908), Seca. 7,15—Scheme ој the Aoi—Btates ilie 
than Foreign States, fugitive orbwinals in—Politioal Agent, warrant (sued by 
~—Warrant, eceoulios of, by the Magistraia-—Devision —High Court's power to 





intorfera— Aggriovsd fugitives oriminals, proper remady of —Oriminal Procedure 


Codes (Act V of 1838), Sac. 491. 


Where a warrant is 'ssued by a political Agent under Вос, 7 of the Indian Hirira- 
dition Act, ith execution by the District Magistrate in gooordanoe with the Act 


in an executive act, and notwithstanding ths Magistrate’s ecoentrio procedure - 


1n execution of the warrant, High Oourt cannot interfere in revision with such 
execution, 

If a fugitive criminal arrested under Beo, Т of tha Indian Hxtradition'Act cons- 
ders himsel! aggrieved, Һе сап invoke the astion of the Government under 
Beo, 15 of the Aot. 

This view of the law does not, however, conflict with the power o! the High Court 
to interfere otherwise than by way of revision, s. g., under Beo. 401 of the Code 
of Criminal Procedure, Gulli Saha v, Emperor A © 

Indian Buocession Kot, Бес, 111—AÀbeolube gifi—THirecutory gift over; see Will 
Indictment in cases of conspiracy —Indickmeni for offence conspired to be committed 
—Üharge; ses Explosive Substances Aot, Beo. 4 (b) 
Infarenoe—Probsblo свае, want of—Malice, evidence of; ses Malioions Сенти 
of а civil sult zn = eae T os 
—-.——— af faci—Jury, function of ; ses Misdirestion 5d ps m 
of fact, if car be legitimately drawn—Judge, function of; ses Misdirection 
Inherent power, doctrine of, when inapplicable; ses Rateable distribution 


Injurction—Bival haui— Holding kauls on same daye—Motive-—Spite and ill-fesling 
—Apprehansion of breach of peace—Dsfendanis putting forth claim of right 
$noompabible with plaintify’ righi—ReKe/ claimed, forming cause of action in 
гиц Refusal of injunction more harmful іо plaintiffs. 

A Oourt cannot be asked to givo the relief which forms the oause of action in the 
suit under colour of temporary injunction, 

The owner of Jand has a right to hold a kawt in his own village on any day he 
Ukes subject to his committing no offence against the publio tranquility. 

The siete of feeling between the parties ія а maker to be considered both ay to 


wee 


ihe probability of disturbance of publio tranquillity and to the intention of the’ 


defendant to pročuo injuries to the plaintiff's right before the plaintiffs’ right 
to interfere with them is established, 


The apprehension of à breach of the peace is пой in !iselfa ground forthe issus 


of infunotion by а Otvil Oourt thers must ba something more. 


If the defendants put forward а claim of right which is Incompatible with the - 


right upon whioh the plaintiffs sue and if it appears probable that the claim 
is sought to be exsrolsed ina wholly unnecessary manner upon motives of 
spite and ill-feeling, the Court will Interfers by way of Injunction. Brojendra 
Kishore Roy Chowdhary o. Mawab Syed Abdur Boban Ohowdhury 


ase 


PAG 
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Injunction, breach of—Amsistané of the firm not named in the order; aes Contempt 
——— —, issue of— Apprehenalon of Pto of pasoo ; ase Tnjanotion wee 464 
‚ perpetual—Malinously and without reasonable or probable cause obtain- 
ing—Injunoton digsolved on appeal—~Salt, ey aci of | ses Malictobs 
proseoution of.a civil suit Ке oes 68 
Innocenoe, presumption of, what iu; ses Wxplotive ! COMUNA fr Beo, 4 4 (8) NT 881 


Innocent man, if oan injure himuel! by a truthtul explanation of the сїгоппшйапсев 
appearing in the evidence against him ; аве Special Bench of High Court oon- 
stituted under Act XIV of 1908, powers of 2 896 

Insolveney — Provincial Insolvency Aot (LIZ of 1907), Seo. 87-—FPraudulent preferenco, 
how set aside—Oreditor, ij can plead good Jaith—BDurden of proof. 

Before a transfer by а debtor of any interest in his property is avoided under 
Beo. 87 of tha Provinolal Insolvency Aot, four conditions must be fulfilled, 
vis., first. the debtor must, at tho date of the transaction, be unable to pay from 
his own money his debts as they fall dus ; secoxdiy, the transaction must be in 
favour of s creditor or of some person in trust for a creditor; thirdly, that tho 
debtor must have acted with the view of giving such orediior a preferenoe over 
his other creditors; and fowrthly, the debtor must be adjudged an insolvent on 
an insolvency petition prevented within three months after the date of the 
transection sought to be impeached. 

Whather a person ія able or unable to pay his debts, aa they beoome dus, from his 
own money, the fact that he has money looked up which, at а later period, 
may be avaliable for the payment of his debts is immaterial. 

When an act is impeached as a fraudulent preferance, the burden of proof Шев on 
the Reosiver, even if tha debtor was insolvent at the time of the payment and 
knew himself to ba go. , 

Under Sea. 87 of the Provincial Insolvency Act, good faith on the part of tha 
creditor affords him no protection, where the intention of the debtor to give 
him a preference is established although Sub-seo. (3) of that section protects 
a porron who, in good faith and for valuable consideration, has aoquired a 
tiile through or under a creditor of the insolvent. 

A particular &ranzaotion may be set aside sa a Írsudulant preferenos, only if It Is 
proved that it wag carried out with the substantial or dominant view of giving 
the areditor a preference over the other creditors. Bui it will noi suffice to 
prove that the debtor was moved by a mere sense of honour or a sense of duty 
or of rnoral obligation, or that he acted from motives of kindness or of grati- 
tude, In every case, the state of mind of the debtor is the paramount’ oon- 
sideration ; the intention or view to prefer the creditor as the осыза casana of 
the debtor's conduct is the cardinal point round which the whole question arns. 

If the transaction oan properly be referred to some other motive than that of 
giving the particular creditor а ргеѓотепов over the other creditors, the payment 
ія not fraudulent, because the invalidity of the transaction arises from the in- 
tention on tha part of the debtors to act in fraud of the bankruptcy law, that 
ja, to prevent the distribution of his property rateably among all his ого ота, 

To ascertain whether the giving of a preferenoe to the particular creditor was ths 
dominant view in the debtor's mind, the proper test to be applied is—was the 
act done voluntarily, s queation the solution of which depends primarily on ths 
enquiry fram which party did the proposition originate. 

Voluntary disposition explained. 

There сап be no preference where tho act is the result of pressure, The pressure 

must have been real; shat is, it most have operated on the mind of the debtor 
aa the dominant influence affecting him and it must not have bean tragdulani, 
Mripendra-Hath Saha‘v.;Asutosh Ghose iis Pec eas и 


Vou. XXI] INDHX OF CASAS. 


Interest—Couri’s power to reduse—Bancticn ridic dus д interest; ses 
Mortgage, if oparative sas ses 57 
—— —— rake of, penal— Court's power to grant геНаЇ; яв Penalty dee - 


Interloontory Injunetion— Legal righi—Discration, kno exercised — Swbstaniial ques- 
tion to be investigaied — Plaintiff, what to prove—Laches. 

In oases ot interlooutory injunotions in aid of the legal right, all that the Oourt 
usually haa to consider is whether the oasa is ro clear and free from objection 
on equitable grounds that it should interfere without waiting for the legal right 
to be oxtablished. This depends upon various circumstances, and it is impos- 
sible to lay down any general rule on the subject by whioh the discretion of the 
Court should in all cases be regulated. It is not necessary that the Court 
ahould find a case which would entitle the plaintiff to rellef ab all events; It is 
quite sufficient if the Court finds a case which chows that there is а substantial 
question to be investigated and that masters should be preserved in state quo 
uni the final disposal of thas question. 

The plaintiff has to prove that the damage he mighi sustain if the injunction is 

* refused and he should ultimately turn out to be right, ia likely to be greater 
than the damage which the defendants would suffer if the injunction were 
granted and they should ultimately turn out to be right, 

Where there was considerable delay on tho part о? the plaintiff in bringing a suit 
for injunotion for which no satialactory reagon waa assigned, he should not be 
amisted to the serious detrimant of the defendants, Krelshma Chandra Saha 
Bardar v, Hem Chandra Ha! Chowdhury .. i "m 

Interlocutory injunction, grant of—Damage ; see Тао — 

Joint adventure, when begins ; sse Partnership 

Jolnt Hindu Family-—Decrass for parition — Deficit in skars m last i RR 
judioata— X cppel-— Code of Otvil Procedure (451 XIV of 1888), 8. 18. 

А decree for partition made in a suit instituted by а member of a joint Hindu 
family is res judicata as between all oo-sharers who are parties to the suit, 
Where, therefore, all the co-sharers except one Lave obtained decrees partltlon- 
Ing to them thair respective shares by metes and bounds, a oo-gharer, who was 
a party to the suits is estopped from alleging thar the property lefi unpartitioned 
is less than the share to whioh he is entitled. Malin! Kanta Lahiri v. 
Sarnamoyi Debya * sa m 

Joint mortgagee-—Paymeni to ons, n dod унын 

A payment made by a mortgagor to one of two Joint mortgagoes i» nob a good 
payment as against the other жөн Umes Ohandra MP v. 
Dinabandhu Mahanti - avs 

Joint property— Mutual Mor for —Á and 9 ої ан 
portions, Н amounts to partition; ме Res judicata 

Joint trial—Obarges under Beo. 809 and Вос, 909 read with Beo. 84, Т.Р. " M6 Special 
Bench of High Court constituted under Aot XIV of 1908, powers of T 

Judge, function of—Inferenoe of fact, ЇЇ oan be legitimately drawn; ses Misdireotion 

— —, wher? pubs a case to tho jury ; see Misdirection ase жө 

———‚ when to make a casa for the accused ; ses Miscireokion 

———, disagrosing with the verdict of the jury as regards some of the РЕНАТ 
Whole сазе, 1! to ba relerred ; ses Code of Orimiral Prooedure, Seo. 807 am 

——— ko determine in а jury trial, if any evidenoe іє given on which the fury oan 
dd cun C EL AD wham the onus of s les; see 
Misdireckion E e 

Jadge's duty—Aooused's Counsel falling to pent to бош | a ай aspect of 
the caso eee Misdirestion svi eee m їз» 


ESS 


817 
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Jadge’s duty —Iesuos, simplification of ; ses Misdirecktion ... "T 

——— duty—Law, applicable to facta on record ; see Misdirection 245 S 

——— duty—Law, how muoh of, is to bo laid down ; ses Misdirestion ... 

daty in a trial with а Jary—Orlminal Proceduro Code, Seca. 297, iiksQue- 

Нор of law ; ses Misdirectlon — ... s ie a e 

Judicial orders, consiruction of. 

Judicial orders, where practicable, should be so interpreted as to bs consistent 
with and not In ooníravention of Jaw. Kartik Ohandra Barkar v, Hara 
Gobind Ghose ik its ve is se a 

Jurisdiction, want of— Watver— High Oourt, ЇЇ bound to interfere ; ме Referance ... 

———— of Revenues Court, when arises in proceedings under Seo, 40 of the 
Bengal Tenansy Aot; ses Civil Court, competence of ... ous ds 

dary, tunoiion of~Infersnos of tact ; aes Mindireotion - m 

——, verdict ol—Judge disagreeing with the verdioi ад regards some of tha iind 
— Whale case, if to be referred ; see Code of Orlminal Prooedure, Heo, DOT ... 

Laches—Injunction, sult for; sse Interlooutory Injunction ... ТГ ve 

t Land -Bengal Tenancy Act, Sec. 105—8һаге of land held under а ейн 
landlord ; see Beparate tenancy ... As m m aie 

Landlord, i! bound by mortgage by the tenani—Surrender; seo Bengal fenier Act, 
Bec. 86, 01, (6) a 

———-, if can evict morigagee of собир bolding їп роекае1ди--Аобёрїайде ot 
seni front morigagee ud santi fx ono aodio зев АА RS T 

, Woparate— Tenant executing Kabuliai in respect ot aahi landlord's 
бе s ap е мыны еен каше Шр of 
tenancy ; мм Separate tenancy ... 

—— challenging the entry in the EET both as ТЕСТА sati ot the 
tenant and area of Jand—Bengal Tenancy Act, Beo. 105; мв Rent, fair and 
equitable, settlement of Е 

deoree-holder, if can realise и kime- barred on tha data of Jale Bengal 
Tenancy Act, Soh. ТП, Art. 3, if applias ію Sec, 169, Bub-sec. (1), OL. (o) ; see 
Bale proceeds, distribution of ... wae oe 382 See 

Landlord and Tenant Procedure Aot, Seo, 18—' Prevailing rate’—Rate brought 
into existence by landlord pending disputes with tenants; ose Prevailing rate, 











asoorteinmeni of Ses m ate m Sis 
Landlord’s remody— Facts and olroumstances Meese to inference of арры: 
- ^ e Abandonment a" ave ne avs a 


Law, question of—No evidenoe of negligenoo j ses Donde walt for — ... өз 
=, question of, if oan be referred to arbliration ; ses Arbitration - 245 
‘Lay down the Iaw'—Oriminal Procedure Gode, Beo. 297 ; see Misdireokion TE 
Lease, it valid-— Perpetual lease—Rent, acoeptanoe ol, if ratifiontion; ses icd 
Tenancy Aot, Вес. 85, Ol. (3) ... ves 
— —., voldable —Lease for 5 years granted by theo ‘osrkifloated guardian of the minor: i 
ses Tenant, siatus of i ace Em 
Legal formalities, want of ; ses Ooniraci Ар in 
Legal necosity--Barden of ртооѓ--Сопвепі of аа sd Ud on by PENA 
contingent reversioner ; aes Hindu law—Allenakion by a Hindu widow 
Leal Practitioners Act, Bec. 35—No agreement as bo amount of fees or mannar of 
d payment—Contract — катіон werwit; 006 Pleader and client... Tm 
Legisiation— Presumption. 
Presumption of legislative affirmance of judicial interpretation of Statutes whan 
re-enacted, atplained. Mogendra Mohan Bay ù. Pyari Mohan Haha" iis 


t 


185 


361 , 
593 
805 


585 
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Legislative affirmance o! judicial interpretation of statutes, when re-enacted; res . 
Letters Patent, CL (26)—Osrtifionte of Advocate General, nature of—Certifioate, when 
granted ; M rc РЕ ie i art 
. (26)—Qourt called upon to review a onse-—Trial Tod, statement 


Liability, purohase of, if ТОИ Е of MUN treasurers and agents to E 
purchase liability on behalf of the company ; ses Limited Liability Company. 594 
Lien — Payment to avert execution sala under reni deo ee— Payment by morigages i 
after obtaining a decree on Мз mortgage — Relationship of morigagor and 
mortgages, if subsists afier deorse— Morigage deores, satisfaction of — Dit on 
Нем, if mainiatnable— Oontraot — Remedy provided in mortgage daed, tf precludes 
mortgages from puraning other remedy, В 

А десте obtained on a mortgage does not put an end bo the relationship of 
mortgagor and mortgages, 

A mortgages ia entitled to add the amount of deposit made bo avert a sala in 
execution of a rant decree, under Seo, 810-А of the Code of Civil Procedure 
(1883), to his obarge. By making the deposit, hé aoquires в Пеп frorh whiah 
the mortgaged property was not discharged by the mere paythent of the sum 
due under the'preliminary decree, ‘That payment satisfied the mortgage deoroe 
bat lefi fho lien acquired subsequent to the decree oulatanding, 

The inclusion in the deed of mortgage of a remedy which the mortgagee already 
had by law'(Sec. 78 ofthe Transfer of the Property Act) cannot debar the 
mortgagee from pursuing any other remedy which may be open to him, Am- 
bioa Charan Duti v. Ramgati Guha у ies is 984 

DET o for order absolute—Preliminary morigage Шерба: E 
fion for:sale of morigaged pioperty— Uronajer of Property Асі (ТУ of 1889), 
Secs. 88 and 89—Lindiation Act (1X о] 1908), Soh. I, Art. 183. 

Their Lordships dismissed the appeal from the decision of ihe Oelouita High 
Court thai where that Court in the exercise of its ordinary original civil juris- 
Alotion passed a preliminary mortgage decree under Seo. 88 of the Transfer 
of Property Act, 1889, an application under Beo. 89 of the Aot for an order 
absolute for wale of tho mortgaged property made after twelve years from the 
date of the preliminary decree was barred by Art. 188 of Beh. I of the Limita- 
tion Aot, 1908. Munna Lal Parrook v. Sarat Chunder Moker]i её 118 

—Nulsasee— Inter ferenos with right of way— Limitation Act, Bas. 98, 

Obstruckons which interfare with a right of way are in the nature of continuing 
nuisances as to which cause of action is renewed de dis in diem so long as ths 
obstructions causing such interlerenoe are allowed to continue. Wasim v, 
Wasidulla 640 

Principal and po кий oec Limitation Aot Ux of 1908), 
Bch, I, Arts. 89, 189—Rabuliat eveouted by agent, hypothecating Wmonoveabls 
property—Agent dismisead and re-appomicd—Defaloation and default after 
re-appointment. 

A КабиЙаі was executed in 1805 by which an agent hypot heoased certain immove- 
able property which would be answerable for any defaloation made by him or 
any damages suffered by the principal through his negligence. He was dismiss- 
éd in 1806 but was re-appointed in 1807. After hia тө. sppdintment, that is 
in 1807 and 1806, he committed defalcation and default: 

Hold, that Ark. 89, Bch. I of the Limitation Act was applioghle to а sult for 
acoount brought by the principal agains’ the agent, as the agent's position in 
gee was not governed by the Kabwiiag of 1805, Behari Lal. Roy Chaudhari 

6 
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Limitation — P, ной and ageni—Gwit for accounts and for enforoemant of charge "° -` 
i Limitation Act (LX of 1908), Sch. I, Aris. 8, 9, 18%, 
А suit not merely for &ocount bnt also to enforoe in the plaintiff's favour the 
zı. eharge created to secure the moneys which might be found due from the agent 
to his principal on his accounts, falls within Art, 182, Soh, I of the ен 
E Act, Troilokhya Nath Mandal v. Abinas Chandra Hoy E" 469 


— ————Bult on mortgage against the son— Limitation Aot, Boh. I, Агы, 1%, t 
183— Debt neither antecedent nor immoral ; ses Mortgage by father ses 543 


Limitation Act, if gives a party right of suit ; sae Malicious prosocution of s ofvil suit. 68 

—— (1908), Beo. 92-—Transfer of party—Transfor of party from pro forma 
defendant to plaintiff ; ам New party х8 > et 611 

-_-_ ——,‚ Beo, S8— Obstruoctions Е wiih ua ot ver Coding ‘ 
nuisances ; se Limitation ы анне 


——~, Beo, 28— Mental determination ; ses Co-tenant ~ a ' 1903 


, Boh. І, Arta, 14, 190—Buit under Central Provinces Land Borena Ў 
Act, Ben. 88 ; ses Civil Court, Jurisdiotion of m z^ 48 


—, Boh, T, Ark. 42-— Damages, rals for, for wrongfully К tenpo 
injunction —' Time, when begins to run; ses Malicious prosecution of a ol vi] sult 68 
— , Boh, I, Arte, 89, 189— Каша exeouted by agent hypotheosting 
immoveable properiy—Agen& dismissed and келе шк and 

default after ro-Appointment ; ses Limitation js u des 488 


, Boh. I, Агы. 89, 189—Buit for crie and agento 
Registered agreement hypotheoating immoveable property; aes Limitation |... 403 


— — ——-, Beh. I, Arts. $18, 195, difference between ; sos Representation arn 515 


; Boh. I, Ari. 190—Miiakshara family— Suit upon mortgage bend 
against the son after the father's death— Debt neither antecedent’ nor Immoral; 
ses Mortgage by father ET is vis 548 


; Sch. I, Art, 191— Plaintiff, "ue we 3900 


———— —— —, åri. 189—Prineipal and &geni—Buit for &ocounis and for enforoe- 

ment of charges зев Limitation see Ses „> 459 
—— — —— -—, Sch. I, Art, 141— Adorria possession before Act 1X anti 1871 came eo 

foros. 

Art, 141, Boh, I of the Limitation Act applies only to cases when it is proved 

that the last fall owner was in possession at the time of his death ; 11 he him- 

self was dispoesessed and time began to run against him, the operation of tha 

law of limitation would not be arrested by tha faot that, on his death, he was 

sucoeeded by his widow, daughter or mother, 


! Before Aot TX of 1871 came into foros, an adverse possession which extinguished 
the title of the female heir, also extinguished the title of the reversioner. 
Mohendra Nath Blawaa о, Shamsunnessa Khaton ... cee Ax 167 


—— ———, Soh T. Art, 141, applicability of ; ме Limitation Aot (1908), Boh. I, 
Art. 141 tus 2 р 147 


‚ Вар, I, Art. 188--- Application for order absolute— Prellminary" mort- 
gage POR passed by High Oourt in its Ordinary Original кашса 
{өт of Property Acá, Boon, 88, 89; ses Limitation ba 118 
Limited Liabillty Qompany—Mill Comrany— Authority of NEN treasure) s 
and agents (o pwrohass liability on Lehalf of the Company. . 
In the absence of express authority, the manager orthe managing director of & 


registered oompany, in the pressni седа опа of the two partners in the firm of 
i She secretarios, $reasurors and agentaoí а Mill Oompany, has np implied 
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Limited Liability QGompany-—(Oosd.). 
authority to purchase on behalf of his ooropany the lability of a stranger and 
still lees of thelr own manager or manager's partner іп а private transaction of 


hitown. Raja Bahadar Motilal Shixlal v. The Bombay Cotton Mancfactor. ` 


ing Company, Ltd. e is ies кз 
* Loca! area '—Bengal Tenancy Act, Boo. 111; e Bent, enhancement ot, sult for... 
Loeal inspection, when necessary; we Special Bench of High Court constituted 





under Act XIV of 1908, powers of T m АЗ ay 
Locus penitentiæ ; see Contract NS m ue dw. vt AS 
—, plea of, when exoluded — Hei ésiorpenius ; see Contract E 
Mahant—Blootlon by majority, if valid ; se Math iss ay 


Main fact, oocurrenoe of—Faoct similar to but not pert of same transection, if and 


when admissible—EHnglish law ; ses Explosive Substances Act, Beo, £ (b) — .... 


Meinten&noe—No offer—Measne profits; see Hindu Law—Mitakshara—Suooession ... 
————-— — — grant, when determines; aes Pachete Бај ... m ms 
Ma jority verdict, effect of— Unanimous verdict; sas Misdirection 


Malicious prosecution of а civil suit —Injwnotion, inderloontory and perpetual, wrong- 
fully obiained — Damages, action for, И mamiainable~Malics, evidence of — 
Wani of probable cause, if oan be inferred—Oause of action—Limdiation Act, 
if gloss a pariy, right of suii—Limiiation Act (LX of 1908), Sch. I, Art. 49—Date, 
from whioh tims runs—Oivil Procedures Oode (Ast Vof 1908), Bec. 95, scoops of — 
Erroneous decision —Party, if hable for damages for suoh а deoiaion, 

A walt for damages against a defendant for maliolously and without reasonable or 
probable cause obisaining a perpatual injunctlon which was aubsequenily dis- 
solved on appeal, is not maintainable, 

A decision of the Court of first inutanos granting the injunction would indicate 
that the suit was instituted under auoh clroumstances aa would induos a pru- 

~-  den&mun to вой, The want of probible cause is noi to be Inferred because af 
mere evidence of malice. 

Per Flotoher, J.—Nothing in the Limitation Act can give a рагу a right of sult, 
unless such a right existe independently of the Limitation Act. | 

. Wherein a suit for & perpatus! injunotion, an Interloontory Injunotlon was 
granted by the Court, the latter was ipso facto dissolved by the deorse of the 
firat Court granting а perpetual injunotion, although there were several sob- 
sequent appeals to higher Oourte. Consequently, in а sult for recovery of 
damages for wrongfully obtaining the tamporary injunction, under Art, 49 of 
Boh, Iof the Limitation Aob, time bagan to run from the date when the 
injunction ceassd, i.e., the dase of the disposal of the suli by the trial Qouri, 
and not by the final Court of appeal. 

~ Per Richardson, J.—Beo. 95 of the Civil Procedure Code of 1908 contemplates 
the possibility of а salt being brought to recover compensation in respect of a 
temporary injanction applied for on jnsufflotent grounds or in a єтїї instituted 
without reasonable and probable cause. Itis doubtful whether such & sultis 
maintatnable in the absence of an undertakiag to pay compensation, 


A party is not liable in damages for procuring an erroneous decision, Mohini 


Mohan Misser v. Surendra Narain Singh Ж» M 


Manager's power to grant putni lease--Banotlon of Gahan taal ОКШ In the 
lessee —Payment of salami and acceptance thereof after the date stated іп the 
sanction; se Hncumbered estate $us fas xs 


Manual рж of explosiva substance, И to be proved; ses Explosive Substances | 


Aob, Вес. E (b) — s a Per f 


144 


446 
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Marrisgo— Mokammedan Low—-Muta—Nikah—Shias—Co-haditation. originating in 
а muia—No evidense as to the original term of mute—Lagliimacy of children 
conotised during period of ch cohabitation, 

A Muia marriage M, according, to the law which prevails, among the Moham- 
medans of the Shia sect, a temporary marriages, ita duration being fixed by agr- 
ment between the parties, It does not confer on the wife any right orclaim to 
her husband's property, bus children conceived while it exists are legitimate 
and capablo of inheriting from their father. А Nikah marriage is a religious 
ceremony, and confers on the woman the full status of wife, and the oblidren 
born after it are legitimate. 

"Where among the Bhlas the cohabtieikiar was proved to have originated in a тыша 

`~ marriage, but Shera waa олет Bence ak io She origina] berri ige tunt timi жаша 

marriage waa conirached : 


Ней, 4а jf it be onoe proved that cohabitation originated in a muie marriage, 


~ 
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` the proper interenoe in default of avidenos to the contrary, was thai the mata .' 


oontinusd during the whole period of cohabitation and that children conceived 

during that period were legitimate and capable of inheriting from their father. 

Shoharat Bingh v. Mosammat Jafri Bibi eis i m" 
Wath—MaNast—Swcoestion — Омон Validity of election, 

Where in founding a math the founder thereof has not prescribed any rules or 

practios to be followed in the selection and appointment of the future mahants, 

ihe selection and appointment of a person to be the makani ofthe math on a 


vacancy oocurring in the makaniship must depend on the custom or usage and , 


the practices which have prevailed in the appoinimeni of mahants of the math, 

An election of a mahant by persons, who are &ooording $o the custom of а math 

qualified to elect a makant thereof, to be & valid and effectual slection must be 

by а majority of the qualified persons assembled for that purpose, and a separate 
election by a faction of the qualified persons is noia valid and effectual election 
Mahant Lahar Purl v, Mahant Paran Nath 25 ay des 
Matter direcily and substantially in issue; see Bes judioata э: tees 
Maurasi Muti—S uocession, law as to; we Моб. yis 293 


Meesurement, presumption of—Rate per hate not mentioned in Kabullat; 106 
Roni, suit for ube $i us s x 
Mesne profits, decree for, when to be had; ses Ejectment, suit for ө eis 
Minor unrepresented by guardian-ad-litem, if party to а sult; see Mortgage decree . 
Minor gon, if bound by mortgage dooree-- Mortgage by father—Joint Mitakshara ante 
— Mortiga goe not aware of the existenoe of minor son ; «e Mortgage decree — ... 
Misconduct of arbitrators Arbitrators refusing to hear evidence —Oontract to refer bo 
arbitration of Bengal Chamber of Oommerce—Rules of Chamber, if binding ; 
866 Award TP "E "T vs wee 
Misdirectlon—Jury trial—~ Judge refraining from directing бм Jun as to exceptions — 
Юсоврііоња not raised nor relied on by aocussd— No evidence on record—Majority 
of Jury returning a verdict of уку of murder — Jury, tf afterwards oan bring a 
unanimous osrdiotof үи Шу of culpable homicide not amounting tomurder— Letters 
Patent for the High Court of Judicature at Fort William in Bengal (1565), Ol. 96 
—Review on certijloate of Advosate General —Oerisflcate, what to show—-Stais- 
moni of irial Judge—Oulpable homicide—Indtan Penal Ooda (Act XLV of 1860), 
Becs. 899, 800 —Oulpabls homloids, when not murder—Cass when oan be left to 
Jury under Sec. 804 of the Indian Penal Оойв (Ав X LV of 1860) —Judge, duty 
of —Oriminal Proosdurs Cods (Aot V of 1898), Sees. 397, 805—Beintilla of evi- 
dexce— Burden of proof —Haoeptions — Olrcumstan!ia] evidence—Judgg’s dedi- 
sion thai Dre was no evidence —Accussd' сале Sudden and grave provocation 


БЕЁ 28§ 
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WMisdirection—(Contd.). , ` : 
—Judge, duty of, wien to maks а case for tha accused — Boldenca to go to Jury— 
Whole course of proceedings in trial Ocwri—Hoidewce Act (I of 1579), Seo, 105. 

Per ou iam. —No error of law ia committed by a Judge who refrains from direct. 
ing the Jury ља to axseptions which have neither been raised nor relied upon 
by the accused and have no basis In eyidance on the record. 

On a verdict of murder being glven by the majority of the Jury, Jt is nol oompe- 
tent to the Judge to take any verdict on the lemier charge of culpable homfolde '- 
not amounting $o murder. : 

' Per Jenkins, О, Ј.—01, 88 of the Letters Patent requires that the certificate `' 
should reflect the jadgment of the Advomte-General and not a mero surmise; 
it is presumably granted In the interests of justice after а careful consideration T 
of all available materials. 

Per Jenkins, О. J., аһа Mookerjes, J.—When a Court is called upón to review К : 
case under Ol. 20 of the Letters Patent, is will accept as unquestionable the 
statement of the trial Judge as to what actually took place before him. 

Per Jenkins, О. J.—Oulpable homicide is of two degrees ; it may be murder ог 
culpable homioide nos amounting to murder, А 

Culpable hamicide is not murder, (1) where, notwithstanding-the mental state is - 
sufficient to constitute murder, still опе о! the exceptions. applies, or (3) where 
the menial state, though within the description of Sec. 209 of the Indian 
Penal Code, is not of the special degree of oriminality required by Beo, 800. 

A oase. coen be laft to the Jury onder Seo: 804 of the Indian. Penal Oods, if the 
exceptions enumerated. in Бе: 800/are hald noi to. apply» in the ciroumstanoes 
of the case. 

Ii is the duty of the Judge to determine wheiher атуу ionta T E н 
whisk the Jury could properly find the question for the party on whom the 
onus ot proof lies, tor that isa question of Iaw. 

Tt is not enough to say that there was some evidence. А seintilla of evidence ^ 
would not justify the Judge in leaving the ones to theJury. There must be 
evidence on which they mighé reasonably and properly oonslude tha fact tobe — 
established. * 

It is for the Jury to my whether and how isz the evidence is to be belloved. 
And if the facts ag to whicb evidence ly given are such bhat from thems tur- ' 
ther inference of fact may legitimataly be drawn, it is for thé Jury bo say whe~ ` 
ther that inference ія o ba drawn. Bubit is for tha Judge to determine, wub- — : 
jeck to. review, ag & mistbes of law, whetbar trom those facta that further 
inference may legitimately bs drawh. А 

Per Jenkins, O.J., and Holmaocnd, J.-—The burdan of proving the existence of ~ 
clroumstances bringing the osse within the exception ia upon the accused, and 
the Court- has to presume the absence, of suoh. elroamstanoes, that ia to say, It 
has to regard the &bsenoe of such circumstances ња proved unless and until , 
the ochirary is proved, л 

Рет Jenkins, O.J.—The distinct and proving powar of airoumatantial evidence 
depends upor its incompatibility with any reasonable hypothesis other than 
that, of the tenth of the princtpal {aok 1n proof of whiah it is adduced, 


In determining the question whether thaJadge rightly deoldod as а matter of 
law that there was no evidence of any of the exoeptions, it is ralevant to 
consider how the acowsed's case was placed balore the Couri. The oonduot of 
a case by a-Ceunsel Is not a negligibla factor ever in a oriminak Conri, thong Sein 
it may n5i nesessarily oonolude theacoused, > m 


f 
> 
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Wisdirection—(Conta.). 
Per Mookerjse, J,.—Moera non-direction is not necessarily misdirection ; those who 


allege misdirection must show that somathing wrong was said or that some- . 


thing was said which would miks wrong that which was left to be understood ; ; 
every summing up must be regarded in tha light of the conduci of the érfil 
and the questions which have bean raised by the Counsel for the prosecution 
and for the defence respectively. 


Per Jenkins, O.J., and Mookerjes, J. —À Judge should ley down the law only in 


во far as it bears upon the avidance adduced in the particular caso. 
Per Jenkins, О J.—It is the duty of the Judge to keep the Jury within 


proper limits, and for this purpose, to simplify, as far as he cen, the issues" 
fairly and properly before the Court, and direct the minds of the Jurors to those 


issuos and those issues alone. 


Per Stephen, J.—It is the duty of the Judge to show how the law applies to the І 


facis on ihe record, 
Absence of evidence is a {aot for-whioh the Jury oannot properly infer provoocstion, 
for the propriety and not the possibility of an Inference is the task by which & 


Judge should deolde whether or not he should suggest a ossa for the oonaldera- 


tion of the Jury on hisown initiative. A Judge always puts any case to the 
Jury which is serlously made on behalf of the scoused, even though he may 
consider i$ unfounded or етап absurd. Bub he falls in his duty if he makes 


a ойле himself on which he thinks the Jary oannoi properly oonviot ; for to do ` 


this is to mislead ihe Jury, 

It is the duty ofa Judge to make a oasa for the scoused on which he thinks 
that а verdict o! not guilty may be properly returned, though the оме has net 
been suggested by or on behalf of the accused, It is the duty of the defending 
Counsel to make the Judge aware of any case that be considers nay be made on 


behalf of the &ocused though he has поё made it himwelt, When defending . 
Counsel hears a Judge omit in summing up à point that ho considers may ba.. 


made on behalf of the &ooused, it ism derellokion of duty on his part nob to 
bring the point to the пойое of the Judge, 


Per Woodroffe and Mookerjee, JJ.— The mere fact that Counsel for the socused 
has failed to present to the Court a partloular aspect of the oase, cannot justity. 
an omision on the part of the Judge to draw the attention of the Jury to moh 
possible view of the osse on the evidence, notwithstanding that is may hava 
escaped the Counsel for the accused, 


Per Mookerjes, J.—The expression "Iay down the law” in Soc. 997 of the Goda 


of Oriminal Procedure does not signify “ lay down the whole law on the subject 
irrespective of the facts of the parioular oase,” 


To determine whether there was ог was not evidence to go to the Jury, regard. 


must be had to the whole course of the preceedings in the tela! Court, 


Per Holmwood, J.—BSec, 106 of the Evidence Aob is imperative. Bec. 302 of tho 
Oode of the Criminal Procedure is mandatory. * 


A majority verdiot with which the Judge agrees has exactly the same legal foros ` 
as & unanimous verdict, and if it be a verdict of murder, the Court cannot go- `· 


behind it and take any farther verdict upon the facts which have been found 
by the Jary to amount to murder, Hmperor c. Upendra Nath Das 


Misdireotion, allegation of, what to show ; ses Misdirection ... s 
Misjoindar of  chargos— Illegal trial ; see Hixplostve Bubsiances Act, Boo. á (5) 


Mistaken construction of written evidence, if ground of second appeal; ass eon f 
appel  .. on - ө. КЕТ m "Al 


* 
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Woney—Apportionment ; se Bengal Tenancy Асі, Heo, 149 (8) ЫР ИС 

locked up, available in future for payment of debts— Person unable to pay debt ; 

see Insolvency m "T 

— — paid by mortgagee to avert a pu for arrears of seri; if puit ot oggi 
mongy ; ses Tranafer of Property Act, Beo, 88 per 

— — paid for withdrawing a oriminal case—Pressure or indus infnno бора! 
deration, yold—Contract Act, Sec, 65; ses Salt for refund of money 





‚ — paid under unlawful a&greoment— Contract illegal—Oontrary to poaltive us : 


Contract against publio policy ; see Contract же» if 


——— paid cp an unlawful "ешн if and when oan be Тессүйтөй s эб 
Contract . M ve 


‘ Money вака due om mortgage Мой — to avert malo di arrears — 


of rent; sss Transfer of Property Act, Beo. 88 ais aes oes 


Mortgage, i operative — Morigage executed by administrators erroneously appointed 


by Probate Oowit—Probats and Administration Act (V of 1881), Sec, 90— 


Interest not stated ая arplioation for sanciion-— High rate of interest— Unrreason - я 


ablenass—Court’s роет іо reduce inieresi, 


A mortgage executed with the sanction of the Probate Court by the administrators _ 


erronsously appointed to satisfy a debs which the executor himself was 
compellable ю pay, is valid and binding on the estate, 


All acta done by an execubor or an. administrator in the dueand TAY course of. 


administration are valid and binding, even though the letters issued by the 
Court are afterwards revoked or tha Incumbent іа ditohsrged, 
Cases on the point reviewed, g 
Under Beo. 90 of the Probate and Administration Асі, an administrator ів 
authorised to grant a mortgage of the immoveable property vasted in him, 
only with the previous permission of the Probate Court, This implies a 
sanction by the Oourt of all the essential elaments ofthe mortgage transsctior, 
Whers, in the application for sanction to mortgage property by the adminis- 


trators, no mention was made as to rate of interest of the amount to be | 


r borrowed, and a clause was inserted in the deed fcr payment of oompound 

\ interest ab 80 percent, the Court, in a suit for enforoemérit of the mortgage, 

i reduced the interest to simple interest at 9 Se per annum. н 
Prosad Chatterjee v. Jadu Math Bose, a 


‚ sanction to—Probate and Administration Act, Beo. 90—No mention of 
rate of intarsst—Oompound interest— Court’s power to redtiice interest; ses 
Mortgage, if operative T aes ns > Te 

— — —--, sanction to, what ‘iden Próba and Administration Ac, Beo. 90; 
ses Mortgage, if operative v e ue 


— — —, validity of — Indias Registration Aot (III of 1877), 2 ва, 88, м, 86 and 
81— Registration— Validity Registering оўот, jurisdiction of— Presniation— 
Power of aitorney — Mortgage dred presented by general attorney of the mortgoges 
—Aliendanos of exscutants at registration — Defect in procedure, 

A Registrar or Sub-Registrar under the Indian Registration Aot has no jurisdiction 
to regivter а document unless he is moved to do so by а person who haa exe- 
cuted or claims under it, or by the representative or assign of such person, or 
by an agent of such person, representative or amigo, duly authorised by a 
power-ot-attorney executed and authentloated in manner presoribed in Beo. 88 

, of that Ack, Hixecutants of a deed who attend s Registrar or a Bub- Registrar 
merely to admit that they have executed it cannot ba treated, for the purposes 

of the Bec, 89 of that Act, ae presenting the deed for registrasion. They no 
Fév would be assenting to tha registration, but that would not be sufficient 
^+ togive the Registrar or Bub-Eegisirar jurisdiosiop, ` - oue ge а 


к 
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Wortgage—(Conid.). 


A mortgage desd waa presented for ragistration at the proper registration сое on 
behalf of mortgagee by опе N. who held a power-of-attorney from the mori- 
gagee which, however, did not empower N, to present dooumenta for registration. 
The power-ol-attorney had been duly authenticated by the proper registerthg 
officer, but it had not been exeouted before him. Another mortgage deed was 
similarly presented on behalf of the mortgages by one T. В. who held a similar 
power-ot. attorney Irom tha mortgagee. This power-of.attorney had neither 
been authenticated by nor executed before the proper registering offlcer, In 
both oases the mortgagors admitted before the registering officer the execution 
and oom pletion of the deeds and efliher received the mortgage money in his 
б or acknowledged the iia thereof, The registering offloer there- 

Held, can the ‘thortgagors attended ‘the registration offlceto enable fits registering 
officer to doniply with Beos, 84 айа 85 of Act ITT of 1877 by akiafying himself that 
thsy had executed ihe deeds, and not to presant thom for registration ; that the 
mortgagors did not present the deeds for registration; that in neither case did 
the agent о? the mortgagee hold such а power-of-attorney as was necessary under 
Bec, 88 of That Act to enable a valid registration tobe made ; that the omission 
of the registering officer to notice in each osse that the power-of-attorney under 
which the agent had presented the mortgage deed for registration had not bam 
exsouted or authenticated in socordance with Seo, 88 of thas Act, oould поъЪа 
regarded as a defect in procedure within the meaning of Боо, 87 thereof; and 
that in each case ihe registration of the mortgage deed was not. a valid 
registration under Act III of 1677, 


One of the objectaot Beos. 89 to 95 of the Indian Raglstration Aci of 1097 was 
to make it difficuli for persons to commis frauds by means of registration 
under the Act. damba Parshads, Muhammad Nawab Aftab Ali Khao ...  : 218 


Mortgage amount, non-payment of pan ке UMS ; ee хн 


— mm charge, distinotion between ; ses Charge Psy we БЕ 177 


—— by administrator—Adminiatrator, erroneous — of—Debi payable - 
byexecntor ; ses Mortgage, п! operativo v ieee vis $e 88 


‘Mortgage. by father— Hinds Law—Mitakshara family— Debt, neither attiroedent nor 
immoral— Swit agains! sons afier father’s death— Limitation Act (IX of 1908), 
Arts, 190, 183. 


Tha decision of the Pull Bench in the сойле of Lwokwwm Dass v. Güidkur 
Ohowdhwry has not been overruled-by the Privy Council nor superssded by 
subsequent legislation in Sec. 85 ofthe Transtar of Property Act, now replaced 
by 8. 1 of O. XXXIV of the Oode of Civil Procedure, 


A sult upon а mortgage affected Ъу a fathet-governed by the Mitakehara LAw for 
a debt which is neither antecedent nor for family purposes and not proved ‘to 
bedmmoral, brought after the death ‘of tha father against the sons, some of 
whom ‘were adult and some minors‘at the time-of the mortgage, so far'as it 
Сайти to affect the shares of the sons, is‘governed by А. 150 and nob 
by krt. 18%,‘Sch. I of the Indian Limitation ‘Act, ‘asthere 1s no charge 
bn immoveable property 'enforooaUle against‘the sons. The morigsgee must 
bring'his sult within 6 years from the-date when fhe tight to sue ‘Moores. 
Bidya Prasad Singh v, Bhopnarain Bingh ` m С id 69 


ещ 
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Mortgage by one pariner of tha partnership property—Mortgage disputed by the other 
partoer—Oompromise—Disputing partner undertaking to paya pari of the 
morkgage-debi— Morigage subsequently declared not binding on the disputing 


partner's share—Mortguge-debt realized from the partner executing the deed — 


ВшіФу him for oontribation in terms of compromise ; me Contribution 


Mortgage decree—Minor wureprasenisd by guardian-ad-liters, if party to а mhi— 
Joint Hitahshars Jamily— Mortgage by father—Morigagss noi aware of existence 
of minor son—Minor son, if bound by decres— Representation, 

The effect of not appointing guardian-ad-liem of à minor defendant is the same 
агі? he had потег been made a party to the mit, 

In a case where the doctrine of representation ія properly applioible to the facta 
and where it is established that the morigagoe was nos aware of the existence 
of a member of а joint Mitakshara family as interested in the equity of redemp- 
Чоп and consequently did not bring him bsfore the Court in the mortgage sult, 
the said member is bound by tha cone decreas. Halli dha v, UNE Lal 


Mortgage deoree—Beourity, if extinguished ; ses Contribution ds c^ 
m decree ева ihe pic. ot Ed and mortgages; see 





executed during a рети ruit, If affects the share of the ЗИ: 
ase Additional evidence ie és sie е ET 


Mortgage money, eii by morigagor, balance of —SwM, if mainiainabis in Sman 

SK Cause Ocurt—Provineial Small Оси Courts Ad (IX of 1887), Bok, II, 
ой. (15) and (18) — Mortgagor's remedy. 

А sult by a mortgagor lor the recovery ofthe balance o! the morigage money, 


being a sult for apeatfls performance of the contract between the parties does 
not lie. 


Buoh a muii or a suit for the rectification of the instrument is not oognizable by a 
Court of Small Causes under ols. 15 and 16, Sch. П of the Provincial Small 
Сеше Courts Aot, 

Tt Ш open to the mortgagor to sus in the Small Cause Court lor damages for the 
breach of contract, p ed the damages olaimed are within the pecuniary 
jurisdiction of the Oouri.- Shaik Galim v. Sadarijan Bibi 


Mortgage of two properties—Purchaser of one pu D mortgage decree, 
rights of; sss Contribution ` ss as € 
—-—— sSuli--Morigagee not aware oi minor erai hom of needs existenoe ; 
— Tranier of Property Aot, Beo, as Representation ves - 
кчө ir V машы n that Included in the mortgage-deed ; 
not aware of the existence of member ofa joint Mitakshara family— 
Representation ; se Mortgages decree č ss xis 
пор aware of minor grandson of morigagor's aximkenoo— Transfer of Pro- 
party Act, Seo, 85; мв Representation oo wes oe 
Mortgagor, Н can question the title of othar к ыыр of mortgagor's 
names as proprietors; ам Hstoppel s 
suit by, for balanoe of money—Sult, if maintainable in Bmall Cause 
Court ; see Mortgage money iis > Е E 
Mortfagor's remedy—Morigage amount, non-payment of part of; ses Mortgage 
monsy e die m “+ vee an pc 
T 
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Nauta and Nikah marriages, difference between ; ses Marriaga--Mahomedan Law 
—— marriage—Shishs—Cohabitation—No evidence as to term for which mata 
marriage contracted ; ses Marriage—Mahomedan Law Vos ТА 
Muti—Mavrasi Muti Succession. 
Mutta аге of three descriptions, vis., Maurasi, Panchayati and Hakimi, In the 
first, the chela succeeds, and in default ofa okhala, the GurubAai suooeeds ; and, 
where there are more chslas than one, the eldest generally succeeds, but s 
Junior chela may succeed, if he be found more capabla and 1 he be saleoted by 
the last mohunt sa his successor, In the second, the office is elective, the 
prasiding mohunt being selected by an assembly of mohunts. In the third, 
the appointment of presiding mohunt is vested in the ruling power or in the 
party who has endowed the temple. Achyutananda Das о. Jagannath ... 
Mutts, different kinds of ; see Mutt 


Wedlifenoe, absence cf, oe ol - Common iiu orden à ot РТ de Diss. 
suit for ... 


Hon-direstion, Uf misdirection ; ме Micatreotion m 


Non-oscupaney raiyat—~Ralyat holding over after expiry of leate—Disizict to to which 
Весе, 90, 21 made appliosble—Bengal dais Act, Beo. 118, if кеен 
affects ; ses Tanant, status of ve 


Non-tranaferable oecupancy holding—Deviss of/—Bengal Tenancy Aot (VIII of 1885), 
Sees, 96, 178, Swi-Sso. (8), Ol. (d) —Estoppel — Gift—Helw-at-law,  debarred 
from questioning the vakiddty of devise—Highi, if oan be conferred by impli- 
cation, 

A non-transferable occupancy holding, in the absence of local usage, cannot be 
the subject of a valid toatamentary diaposition, 

Rights cannot be conferred by mare implication from the language used in а 
statuw ; there must bs a clear anc unequivocal enactment. 

A donee under a gift may, in certain ciroumstanses, raly on the doctrine of 
eatoppal. 

In the case of a testamentary devise of a non-trensferable ooonpanoy holding, 
the heiz-at-law ls noi debarred by the doctrine of estoppel from questioning ita 
validity. Amulya Ratan Birear c. Tarini Nath Dey 


Won-tranaferable oocupanoy ткы Н can be "е of deviso ; aee Non-tranafarable 
оосарапсу holding . 

—————— Qoocupanoy holding, и saleable s execution of PONE TE 
Iandlord's decree for his share of rení— unis SURE бо male ; see pied 
holding, non-iranaferable a 


Notloe— Bexnamidar—QCerkiflod yerba Dang Tena ish Beo. 167; ses Pomer- 
sion, suit for 


LIII m s.. 


— — —Bufflelenoy of трка Bon Sale Iaw, Boos, b, "n see Balo for 


arrears of revenue 


—— construct ve— Person EAN title under PUES Menon: гм Charge 
——— io repair —' Owner of land,’ meaning of —Caloutia Municipal Aot, Sess, D, Bub- 
aso. (89), 848, 449—Land belonging to ons person and building to another— 
Beo, 848, 4] appliss— Sec. 449, scope of. 
Beo. 848 of the Caloutia Municipal Act is applicable when the hut and the land on 
which {¢ is built, belong to different individuals, inaamach as the expression 
H owner of land" Includes, as defined in Beo, 8, Sub-Bec. (82) of the Act, both tha 
Tandlord and the tenant. A пойое oan, therefore, be served under the section 
upon a person who is the owner of the land, and such a person having had s 
notice served upon him, is liable tọ comply with the terms thereof, * 
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Wotlee-—(Conid,). 
Beo. 449 does not in any manner abridge the power that зв conferred by Beo. 848, 
and contemplates а different set of ciroumsbanoad, 
Per Beachoroft, J.—Beo, 449 contamplates a сазе of much greater urgency than 
Вес. B48 does. The Corporation of Caleutta c. Monmotho Kath Bett 
Obstroctlon—Hncrosshment on a publio way—Findings necessary to support the 
order ; se Criminal Procedure Code, Beo. 188 s s 

— — —— Hinorogohmeni on à publio ды ase Oriminal Prooedure Code, 
Вес. 188 Sis Sa m "n 

order directing ramoval ot Bona f claim of titla; ses Criminal Pro- 
оойпге Code, Beo. 188 m M 

Obstructions interfering with right of way Contig e Act, 
Бес. 38 ; 166 Limitation 

Occupancy holding, non- МЕТЕ РАЕВ ахаа, dass oblatood by, fork his 
share of the reni — Deores, eceoution of—Holdg, sale of—Raryat, if entitled to 
object to the sale. 

A non-transferable ooeupancy holding oannot be sold in execution of a deoree 
obtained by a co-sharer landlord for his share of the rent, and in this regpeot a 
co-sharer landlord is in the same position aa an ordinary execution creditor, 

The Full Bench case of Dayamoyi v. Ananda lays down by implication thas 
a raiyat is entitled to have а sale of a non-transferable oocupanoy holding in 
ereoutlón of а money decree set aside after it takes place, and that the holding 
cannot be sold in exsoutlon of such s deoree where the matyat objects to the 
male before it takes place. 

The prinaiple deducible from tha Full Bench decision is sapplionbls to an 
involuntary transfer of ihe whole as well aa of a parto! the holding, Badaren- 
nems Chowdhuraal v, Alam баж б аа T 


~~, 





Ooeupancy holding, bon-tranefdrable—Hxeoution-purchaser, if сап quegklon the ' 
validity of transfer in favour of third person ; aes Hstoppel "n" TE 


— — —— raiyait— Homestead land, nob part of holding, gale ot Bengal Tray 
ot, Boh. III, Art. В; ses Homestead land m aes 
———— right— Balyat, ocoupanoy raiyat and rent-collector ; ses Bijectment 
Omission to serve a special notioe, effect of ; ses Probate, revooation of . 2, 
Oral Hyidanca— Weight to be given to opinion of trial Judge— Duty of Court of appeal 
—Üross-ezamáxabion to oredui—Relevancy—Oredsdtlty of witness, 
With regard tothe consideration of evidence their Lordahips of the Judicial 
Committee, without desiring to restrict the discretion of the appellate Courts 
in India, pointed out that where the imue is simple and the only question is 


which set of witneqess is to be believed the verdio$ ofa Judge trying the omae, 


should noi be lightly disregarded: On appeal the whole oase, including the facta, 
are within the jurisdiction of the appellate Court ; bus generally speaking it in 
undesirable to interfere with the finding of inok of the trial Judge who sees and 


hears the witnesses and has вд opportunity of noting their demeanour ospeolally , 
in cases whore the issue is simple and depends on the credit which atimched io . 


one or the other of conflicting witnesses, Nor should his pronouneament with 
respect to their credibility be put aside on a mare calculation of probabilities by 
the Court of appeal. 

Crose-examination &o oredit із nocessarily irselevans to any issue in an sotion, 
ita ralovancy oonsisss in being addressed to the oredit or disoredit of the witness 


in the box во as to show that his evidence for or against the relevant кце is, 


untrustworthy ; Н is most relavant in à case where cveryihing depends on the, 
Judge's bUllef.or disbellat in the witness's story, - - ; goe wb aye? on 
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Oral Hyidenoe— (Ooxid.). | 

Whare the Judge who heard the evidence rejected the story of a witness em 

that he had seldom sean in the box a more “ thoroughly unscrupulous, untrusi- 

worthy, and untrothful man" than the witness, but the Court of appeal 

ROocepted the witness's atory stating that the cross-examination of the witndia 

which convicted him of being a party to a false and fraudulent balance-shoet, 

was “ not а vary relevant point,” and that the witness was prejudiced thoraby 

by being placed “in an uncomfortable position and reduced to shuffling answers,” 

Held, that the Court of appeal ought not to have exoused the witness and 

sotually eooopted his story on the ground that he was uncomfortable whan he 

was shown to be a fraudulent falsifier of &oconnta. The азы бооп 

Manufacturing Co., Limited v. Raja Bahadur Motilal Bhivla] .. зө 598 
Order dismissing for default an application to set aside an e» parte deerse— Oivi Pro- 

cedure Code, О. XLIII, R. 1 (4); see Appeal det ew aes 698 


——— refusing а deoree-holder to withdraw the bid, if а decres— Civi] Prooodure 
Oode (1908), Beo. 2; see Second appeal — ... "m E i 174 


——— refusing to issue #emporary injunction against the execution MS 
dearee ; ses Binal order T eee E ase "m 981 


Panchayati Mutt—Suocession, law as to; ses Muti ane 96 


Pachete Raj— Мојнвисмсе grant, when determines Puini, grani of, by the grantor of 
mainienance grani—Dsaih of grantor—No resumption of mainienance grant by 
sucesssor—Puinidar, if can enforce. the contract, during the lijetime of the 
maintenance grantee Tranajer of Property Act (ТУ of 1888), Sec, 48—' Brroune- 
owaly represents — Unirus. allegation. 

A maintenanos grant in the Pachete Бај is for the life of the grantes, but is Hable 
to be resumed by the successor of the grantor, ahould the latter die during the 

a lifetime of tha grantee., It is entirely optional with him to resume the grant - 
ot to allow the grantee to continua to enjoy the property during his or her 
lifetime. 

An impartible estate is not inaliensble unless a custom in res&raint of allens- 
tion is proved. 

A contract by X for valuable consideration, vo aamgn property to be acquired by 
bon, whether it is expiessed as a contract or whether it taken the form of an 
immediata abaignment, merely binds X personally until the property оша `° ° 
into existance. "When X acquires property which oomes within the sodpeof ^^ ^7 
the contract, that property ш bound ; X becomes a trustee of it for the assignee, 
who acquires an equitable interest therein ; and it i» not necessary thatwny “ 
fresh act should be done by X to períeos such equitable interest of the assignee, 

The interest acquired by the assignee in the after-acquired property is an eguit- 
able Interest ; as such it is not available against a purchaser for value without” 
nbtios of a legal interest in the property. : 

The holder of the Pachste Ha] granted certain villages to the defendant for her 
maintenance. Afterwards the grantor created:a putni in favour of the pre- 
decessor of the plaintiff on the allegation that the grant Һай been Р 
The maintenance grant, after the death of the grantor, was not resumed by his 
впооеееог. In a sut by the plaintiff for ejectment of the defendant on the 

und of trespass: * 

Held, that the suit waa not maintainable, as the plaintiff could not setbliah his 
siilo; that Bec. 4B of the Tranaferof Property Act was поё applicable ; that ^ 
Lf the successor of the grantor resumed the grant, the putnidar would obtain 
tho benefit of the lease, and И not, he would have io &Wait the termination of 
the maizitendnce grant by tho death of the grantee, Übvta Bahira 'Bahebá 
y, Porna Ghomder Chacdhori sn ane ton von tae 144 
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Parties to referonoe, if can object to the legality of award ; see Arbitration ise 


——-— ю submission to arbitration to have power in relation to TE ; see 
Arbitration A m - 


Partition —Intention to ETE TR of title and inierest ; see En solia. 
——— — how effected —Aotual dstmbution by metes and bounds, if necenmary ; sse 








what js; sss Partition suit ... T $e — 

by metos and bounds, if посеавагу ; ses Res judicata ate i 

Partition auit—Begistration of namo—Possession—Oo-tenant, rigkis of—COo "WA n 
possession, when adoerse— Partition, what it imples-— Costs. 

The registration of name of в person under the Lond Registration Aot is soma 
evidence of possession, but the weight to be attached to this fact dependa upon 
the circumstances of eanh сове. 

Ютету oo-tenant has she right to enter into and oocupy the common property and 
every part thereat, provided that in so doing he does not exclude his fellow- 
tenants or otherwise deny to them, some right to which they are entitled as 
oo-tenants ; and they, on their part, may safely assume, until something occurs 
of which they must take notice and which indicates the contrary, that the 
possemion taken and held by him is held as в ,co-benant, and is in law the 
posesion of all the co-tenants, and no$advarse toany of tham. Опе co-tenant 
may ousi the others and set up an exolusive right of ownership In himself sand 
an open, notorious, and hostile possesmon of this character for the statutory 





period will ripen into title as against the oo-&enants who were ousted. The ous- | 


ter of the other co-fenaria, 1п order to render the posseegíon adverse, nesd not ba 
by violent or intimidating expulsion or repulsion ; nor need notice of the adverse 
holding be actually brought homs to the other oo-tenants by personal or formal 
commtnioation ; but it is sufficient, if the contrary ів not proved, that the otr- 
cumstances show that such knowledge may reasonably be presumed. Tha 
overt sota which constitute & definite and continuous assertion of an adverse 
right must be of an unequivocal character, clearly indicating an assertion of 
ownership of the premmes to the exclusion of the right of the other oo-tenant, 
Cases оп the subject of sdverss possession as between oo-tanants reviewed; 
Partition is nói a substiiute for ejeokment, because partition implies an existing 
jom& possession and enjoyment, to be converted inso possession in severalty, 
Ordinarily in в suis for partition, pure and simple, the partles have to bear 
iheir own ooata of the suit up to the stage of the preliminary decreo but where 
the defendant sucosanfully contested the suit on the ground that the suit was 
not maintainable as the plaintiff wae оці of possemmion, the plaintiff was made 
to bear the costs of ths defendant, Lokenath Winfh v». Dhakeswar Prosad 
Narayan Singh € - ans ies ves M 


Partner, duty of, as to produotion and discovery of dooumants relaiing to partner- 
ship; A ses Partnership are wee was sae n 
Partnerahip— Decree for aaocwnis — Ргойкойоњ and discovery of documents relating to 
partnership, deity of cach pariter. as to Uie — Agresmant to refer to arbitration 
by а surciving partner— Whether such reference ам? award therewnder ore 
Hinding on the legal personal represeniaiwes of a deceased parinsr—-Whotker 
much а question oan be raised for the first Lume on cppeal — Whether the question 
da ons of law—Practice—-Effect of aoqutescence in or acceptance of benefit. under 
an agresment (о refer not originally binding—Proper rehej, if agreement to 


‚е hot Bag ps to refer mado е negligibly and d emproperly—Measw¢ 


of damagts— Оша of proof, Е E 


how established —Oral ON RUM ; ме Hes RN ies Ae, 


715 


PAGH 


З 


BESS ЕЗ 


716 THE OALOUTTA LAW JOURNAL, [Von XXL 


« PAGAR 
Partneruhip—(Oonid.). 

For the purposs of working out & partnership decree for taking the usua! partner- 
ship &ocounis each party to the action is bound to produce and discover all 
doouments in his possession relating to the partnership. 

Where, therefore, an application by the plain tuffs for discovery of the documents 
in the possession of some of the defendants was refused, and the Commissioner 
appointed for the purpose of taking the usual parmership accounts made his 
report, thelr Lordships upheld the decision of the High Oourt that the report 
of the Commissioner was unsatisfactory and that the aooounia as taken by 
him were not properly taken or supported by proper evidence and must be 
investigated afresh, 

The surviving partners or one of them agreed with the Govarnmant to refer to - 
arbitration а dispute as to the amount payable to the firm for work done 
under a contract between the firm and the Government, and the amount 
payable to the firm ag the result of the refarence was brought into the partner- 
ship accounts. Tho plaintiffs, the legal personal representatives of a deceased 
partner, who were not parties to the reference, contended for the first tirne on 
appeal to tha High Court that they were nob bound by the sgreement of 
reference or the award. The High Court upheld the sontention. 


Hald, that the question whether the plaintiffs were bound by the agreement and 
tho award was not a simple question of law, to be desided without reference to 
ihe facts of the case, or any evidence which might have been available, and the ` 
High Oourt ought to have rejected the contention as having been pui forward 
at too late а stage of the proceedings, 


Held also, that even il she agreement to refer was not orlginally binding on the 
plaintiffs, it might have become binding on them by thelr acquiescence therein, 
or their acceptance of benefita thereunder. 


Ний further, that amuming thet the sgreement to refer waa not binding on the 
plaintiffs, they are not entitled to relief on the footing that it was binding but 
had been negligibly and improperly entered into; and If rallef could be given 
om that footing the measure of damages is not neceamanly the difference be- 
tween the amount originally olatmed against the Govarnment and the amount 
payable under the award; nor w the ожыз of proving that ib was any less sum 
on Ње parsons accneed of negligent and improper conduct, Ва! Dwarkanath 
Barkar Bahadur v, Нај. Mahomed Akbar ee А “е 1 


Lá —— —— Joixt adventure—Dealing by an individual Liability of firm, 

In a partnership of a limited character, liability to be enforced against ons part- 
ner when there is no dooument of debt which on ita face binds him, can only 
be Justified if 11 was shown that what he did wee within the operations natural 
to the partnership and for the párinershlp- 

^ Where goods are purchased or money raised for ths Joint adventure, and the dealing ^ ` 
thouglióetensibly by an individual ls truly and substantially a dealing of the 7 
, joins adventure, the adventurers are Hable aa partners. But there is no such 
responsibility for goods,-eto., purchased on the oredit of an individual ađẸon-, Е 
turer previously to the contract snus? afterwards оа into stock aa his 
contribution. * 

Held, trom the terms of ОСЕТИИ к hii: of the two partners 
by ihe mere fect of purchsw (after consultation asto prive) could subject any 
suger independently of the action of the other to becoming partnership sugar. 
A putohase of sugar therefore bdoamis а purchase for the partnership, and any 
ons Who sold the sugar, от advanosd money by which the sugar was brought 
waa crediting the partnership with goods cr money, ^ - у 
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Partnersh!p—(Ooxntd.). 
Tha joint adventure began as regards each paros! from ihe momeut that parcel 
was bought and not when ahipped. Karmali Abdulla Allarakhla v. Vora 
* Karim]! Jiwanji "T 
——Éuit for accounta——Preliminary deoree—O mission to appeal from prali- 
minary dsores debars a party from questioning ti inan appeal from the final 
deores—Oods of Otvil Procedure (Aot V of 1908), Sees. 9 (9) and 97—Prastca— 
Dissolution—Business oarried on by soms of tha parinara— Use of partnership 
asssis— Liability to acoount—Intereat. 

In а suit for parmership accounts the trial Judge declared оп 80th August, 1909, 
that the partnership was dissolved as trom Ist July, 1907, and ‘ordered and 
decreed’ that it was referred to the Assistant Raferoo of the Court (1) to enquire 
who were the partners who were entitled to share in the assate and goodwill of 
the partnership business and (9) to take an aooount of the dealings of the 
partion with the assets thereof, Thera was no appeal from that adjudication. 
The Assistant Refares duly held the enquiries directed and made his report. 
The trial Judge m ade a deoree on the 29nd of April, 1919, confirming the said 
report, On appeal against the decree of the 29nd of April 1919, the appellants 
contended that enquiry No. 1 waa not rightly inoluded in the adjudication of 
the 80th August, 1909, but that it таз опе which should have been made by 
the trial Judges himself. 

Held, affirming the High Court, that the adjadiostion of the 80th August, 1909, 
which included direction as to enquiry No. 1, was a deorea within the meaning 
of Bec, 9 (9) ofthe Code of Olvil Procedure, 1908, and did not cease $o be 
such, because s subordinate pari of ii, if correctly made, might have been 
separately made as an order; and that the sald adjudication being a prelimi- 
nary decree could not under, Вес. 97 of the Code be questioned in appeal 
from the final decree of the 927 of April 1913, 

Held also, that when on the dissolution ofa firm one of the partners retains 
assets of the firm in his hands without any settlement of aocouuta and applies 
them in continuing she business for his own benefit, he may, apari from fraud 
or misconduct in the natura of treud, be ordered to acoount for ihose магы 

| with interest thereon. Ahmed Masaji Bale]! v. Hashim Ebrahim Baleji 
—————-—- üeoree for taking usual partnership кошш E 
Discovery ; ses Partnership in Е ees 
woe firm, liability of—Dealings by an inira Des, truly ia 
subsequently of the joint adventure; ses Partnership . 4s 
— of limited character—Liability, when oan bs enforced КЕИ опе 
perkner ; ses Partnership EA aes are S sue 
Party—Minor unrepresented by guardian-ad-litem ; sss Mortgage decree xus 
Bubmiselon to arbitration ; sss Arbitration Е Жу» 
—— — addition of— Traswsjer of party—New party — Limitation Act Их of 1908), 
боо. 98. 

A party tranaferred from the side of pro forma Саан to that of the plaintiff, 
is nob в new party to whom the provisions of Beo. 39 of the Limitation Ao 
apply. Dwarka Nath Does v. Monmohan Topedar .. is vas 

——— cognizant е for ue or cdam ton, when oan apply ior 


Payment by mortgagor to one of two d шан it TM on the other; see 
Joint mortgage ae ane 


——— made by mortgagee under Beo, 171 of tha a Bengal Tenanoy Act, atto ot— 
Btatutorf charge—Prioriéy over mortgage ; ses Transier of Property kot, Beo, 88 
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Payment or ad]uskment, if to bo both cartified and recorded —Olvil Procedura Gode, 

О. XXI, В. 9 (8); ss Decree, axecutlon ot. d Mo 684 
Payment to avert execution sale under rent decree, if can be added to о mote 

charge; se Lien... see 994 


Рала! Code, Beos, 109, 195-8 Bastard on atid Gnomes committed and 
not committed ; see Charges, Joinder of — ... n es aes 901 


—— Весе. 116, 120-B—Oonspiracy to manufacture ; sea Charges, joinder of тг 901 
——— — Beo. 190-8 —Oharge of unlawful and maliolous possession of exploalvo 


subsi«noes—Oharge, if to specify explosive substance, accused conspired to 
hava in poseossion от under control ; ses Fixplosive Substances Act, Вес. 4 (b) . 881 


———— — Воо, 900, analysis of; sse Misdirection oes tee m BTT 
Бес. 800 —Btate of mind; see Misdirootlon ae e BT 
896 
877 








———— Seo, 809 read with Вѕо. 805, offsnoss under; ase Special Benah of High 
Couri constituted undar Aob XIV of 1908, powers of ... m ES 


Beo, 804— Oeso, when oan be lett to the Jury ; see Misdireotlon nee 


Penalty —Contrast Aot (IX of 1878), Sec. 74, аз amended, and Seo. 15 —' Stipulation 
by way of penaliy ~ Unconsolonable and exiravagani —Giipulation for acos lerat- 
ing payment —Undus injlusnce. 

Per curiam,.—À Oourt is compstent to grant relief whsn*ver the rate of interest 
appears to the Court to be penal. 


Although Sec. 74 of the Contract Act was originálly framed to deal with the 
dockrins of penalty and liquidated damages as understood in the Law of 
England, ttds in its present form comprehensive enough to include cases 
where there is a stipulation for payment of interest at а mpoalfied rate, if the 
principal or pari thereof is not paid on the due date, because it covers all cases 
whara the contract contains ‘any stipulation by way of penaliy.! The question 
consequently reduces in any conorabe coase to this : Does the contract contain 
astipulation by way of penaliy? The testis, waa tho agreement to pay 
damages for the breach of covenant or contract unconscionable and extrava- 
gant such as no Court ought to allow, Theres is no hard and fast rule as to 
what may or may not be unoonsolongble or extravagant, 


А silpulation for merely aooslarating payment of the whole debton default of 
payment of one or mors instalments ig not, by itself, by way of penalty. But 
the position is very different, where the antire sum, which the creditor had 
agreed to reostve in instalments without interest, is nob only made repayable 
in one sum, but is also mado to carry interest ab an unusual rate. The Court 
may, in view of all the circumstances of the case, regard the stipulation for 
payment of interests at an exorbitant rate as a ponaliy. 

Per Moskerjes, J,—Urgent need of money oa the part of the borrower, does not, 
of itaelf, place the lender {n'a position to dominate hig will within the mean- 
ing of Bec. 16 of the Indian Contract Act. 

Воо. 16 of the Indian Oontract Act is applicable to а case where the oreditors 
wore in a position to take advantage of the embarrassment of their debtors 
and the bargain they made was unoonscionable, niis Das v, Bam 
Sankar Das Pramanik * ais " 7 


Permanent tenure—Sunderbuns ; аве Rent, abatement of — ... T 


Person, when barred о! TNI on the ground of waiver; see Probate, revocation 
ot. КТА “ T e. m ose m 


к M sci E d tines the will proved in his presenoe ; sse Pro- 
bate, revocation of ... "T "T de RTL: ane 


€ 8 ga 
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Person claiming personal property under a gift from the intestate, if a alatmant— 
Regulation V of 1799, Бес, 7; se Bengal Wills and Intestacy Regulation 


nota party to probate proosedings, when bound ; see Probate, revocation of... 
m~ unable #0 pay debt—Money looked up, available in future for payment of 





debt; se Insolvency ... 565 s ae bes PA 
Plaintiff to establish possession ata pariioular point of time—Title proved —Presump- 
tion ; мы Bjectmant eit 


Plaintiff's right— Abandonment of his cass — Adoption of defendant’ s case—Raliaf, 


A plaintiff cannot be allowed to abandon his own oase, adopt that of the defend- . 


ant and claim relief on that footing. 

But where each party failed vo realise the legal effect of the facts alleged by him 
and the parties went bo trial on the substantial issue in the oase, namely, 
whether or mot there had been a private partition of the lands prior to ihe 
partition by the revenue authorities and whether the tenure of the defendants 
was oreated by the entire body of landlords or by some alone of the share- 
holders in respect of specific lands allotted to them, and the question was 
answered against the defendants and in favour of the plaintiffs : 

Held, thet it did not prevent the defendants from oontending that even on the 
facts found, the claim for sjectinent could not be sustained. Nogendra Mohan 
Ray т. Руа! Mohan Baha ... sii - ove "T 


Plaintiff's right to interfere with е holding of haut—Publlo tranquillity; disturbance 
of—Intenfion to produos injuries ; ses Injunction E ces 


Pleader and ellent— Legal Practitioners Act (XVIII of 1879), Бес. 88—No agres- 
ment as Lo amount of foes or manner of payment—Oontract Act (LX. of 1878), 

Beos. 65, 70 -Quantum meruit, 
Where the defendant employed the plaintiff without any agreement as to the 
amount of fees or the manner of payment thereof, the plaintiff is entitled to 


recover on an implied promise of reasonable remuneration and the casa is not · 


touched by the principle embodied іп Sec. 98 of the Legal Practitioners Act, 
which invalidates agreemont relating to the amount and manner of payments 
of teas, charges and disbursements, 

The relation between the parties was contractual and the coase is not governed 
either by Seo, 65 or by Beo. 70 of the Indian Contract Aot. 

Вес. 70 of the Indian Gontract Act applionble to certain relaticns resembling 
those created by contract, defines the obligation of a person who has enjoyed 
the benefit of a non-gratuitous act. 

Semble,~If there had been an agreement asto the amount or manner of pay- 
ment of fees, which was void, because made in contravention of Beo, 98 of the 
Legal Practitioners Act, Вес. 65 of the Indian Contract Act would have been 
of no avail, inasmuch as the agreement was vold ab initio and on the face of 
it, and could not be aptly described as an agreement which had bean disoover- 
өй to bg or has beoome void. 

Cases on ihe point are conflicting. Sibkisor Ghose v. Manik Chandra Nath ... 


Posseesion, evidence of—Bvidence, equally sirong and balenced—Presesption, 

arising on ttle— Evidence of possession, equally unreliable — Presumption, if any. 

Where evidence of possession was equally strong on both sides and apparently 

equally balanped, praference should be given to the avidenos on tho side of the 

party with whom tile was found. But where the evidanoa was equally un- 

worthy of relisnoson both sides, no such presumpilon can ће made. Lala 
Singh v. Mie Latif Hossein... Ту js m 
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Possossion— Suit for—Osut taluk—Sale for arrears of reni—Bengal Tenancy Aot 
(VILL of 1885), Secs. 160, 161, 165, 167—Protected interest— Incumbrance— 
Burden of proof—Notice of annuiment—Oertifled purchaser to apply—Oeriifled 
purchaser benawidar—Deolaration in the application for execution. of rent 
deorss, if admissible im favour of declarani—Bridence Aot (1 of 1878), Seo. TB. 

Defendants appellants were the purchasers of a tenure in Chait 1295 B, 8. (March 
or April, 1889), Within the tenure there was an under-tenure called Owut taluk. 
This undar-tenure was purchased by ths plaintiff in 1901 B.B. (1684 A. D.) 
The datendania denied the existence of the Osut taluk, Tino present suit was 
brought for a declaration of ntle and for recovery of posession, Tho defenoe 
énier alia was that as the рып? omitted to mention his Osut taluk In his 
application dated January 1889 for the sale of the taluk in exeoution of reni 
decree he was eatopped from setting up the Osutb taluk in detriment of the 
interests of the auction-purchaser of tha tenure, and thas the defendants avoid- 
ed the Owai taluk by notloe served through the Oolleotor under Bao, 167 of 
ihe Bengal Tenanoy Aot. 

The defendants raliedin support of their plea of ostoppelon a petition for execution 
of a rent deoree dated 15th Magh 1995 B. B. (27th January, 1889) which was as 
follows : “ Ths superior proprietor of the property in defauls 15 alone the deores- 
holder. Papers in the sherista of the decree-holder haya been examined. Is 
does поё come to light from the investigation and search во far as they have 
been mada, that the property in default haa not been in any way trenaferred, 
encumbered, charged, or mortgaged under any mortgage deed by the judgment- 
debtors or any of them.” 

The plaintiff relied in support of the existance of Osut taluk on certain execution 
Proceedings, vis., writs of sitaohment of 1265 В, 8. (1858 A. D.) produoed from 
the record room. Thay contained the following feos: “In 1968 В.В. (1857 
A. D.) the Osut taluk in dispats did exist and was attached in that year as the 
property of ons B, who in 1474 B. B. (1876 А. D.) conveyed the same by private 


hobala (registered) to A, from whom the plaintiff purchased in 1291 (1884 A.D.) 
for valuable consideration.” 


Held, per Maclean, O.J., that the statements in tho petition for exscution ware 


not sufficiently precise to prevent the plaintiff from saying that he had a pro 
tected interest in ihe Osus taluk. 


That the record in the attachment procesdings was admissible in evidence as 
against the defendants, Ifthe plaintiff could show that there hed been a 
possession In accordance with the recitals in the documents, в possewion oon- 
sistent with Н, the doouments, as anolent recorded doouments, wonld be 


admissible. 
Per Banerjee, J,—' That the documenta were also admissible under Heo. 18 of 
the Bividence Aot. 


Per Maclean, C.J.— Thai as the plaintiff set up his Osui taluk as а protected 
interest within the meaning of Beo. 100 of the Bengal Tenancy Act and tho 
defendants on the other hand, set up that this was an incumbranoe which he 
was entitled to avoid or annul, is waa for the plaintiff to make out the case 
upon whioh he relied. , 


Per Banerjee, J.— That as the party ssiting up the protected Incumbrance was the 
plaintiff, he should prove his case and not rest upon any reasons deducibla from 
the language of the Bengal Tenancy Act. А 

Per Macisen, O.J.—À benamidar, in whose name sale certificate was made out, is 


the proper person to give notioe under Beo. 167 of the Bengal Tenancy Act. 
Jogesh Chander Patitunda v, Rohini Kamar Roy Chowdhry MT. 65 
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Practioe—Oriminal proceedings— Applioation for special lsavs іо appeal—Biaying ece- 
cution of sentence of death —Jurisdiotion. 

The tendering of advica to His Majosty am to the exercise of his Prerogative of 
pardon is а matter for the exeoutive Government, and is outaido the ртотілое of 
the Judicial Committee, 

Their Lordships were, therefore, unable to make any order on an application to 
stay execution of a sentence of death while an appeal to the Board was pending. 
The executive Government, if notifled, would no doubt give due welght to the 
fact that such an appes! was pending, and consider the oiroumstanoes, but the 
Board would express no opinion as to whether the sentence шын to be me 
pended. Belmukand v, The King-Mmperor ais Е 599 

Pre-emption— Origin and growth of the right of pre empiion — Wajib-wl ars, СЕР 
valus 07—801 for pre-emption — Whai the right is dependent upon —Períect 
partstion of Mahal—Eifect of perfect partilion, no mew w2afib-ul-arses for the 
new makals being framed—Custom or contract—Proof~-Olaim ty a Sharer in 
one of the new mahals to pre-empi property in another of those mahals in which 
ha was not skarer, 


Pre-ampkion in village communities in British India bad іы origin in the 
Muhammadan law as to pre-emption, and was apparently unknown in Indis 
before the time of the Moghul rulers. In the coume of time customs of pre- 
emption grew up or were adopted among village communities. In some owseg 
the sharers in a village adopted or followed the rulea of the Muhammadan law 
of pre-emption; and in such cases the custom of the village follows the rules 
of the Muhammadan law of pre-emption. In other oases, whare a custom of 
pre-emption exista, each village community has в ouskom of pre-emption, which 
varies {rom the Muhammadan law of pre-emption and is pooullar tothe village 
in ita provisions and incidents. А oustom of pre-emption was doubtless in all 
cases the result of agreement amongst the shareholders of the partloular village, 
and may have been adopted in modern times and in villages which were first 
constituted in modern times. Rights of pre-emption have in some provinces 
been given by Acte of the Legislature (Indian), Rights of pre emption have 
also been created by contract between the shararsin the village. But in all 
oases the object is as far as possible to prevent strengers to & village from be- 
ooming sharers in ihe village. Rights of pre-emption when they exist are valu- 
able rights, and when they depend upon a custom or upon a contract, the cus- 
tom or the contract, as the case may be, must, Lf disputed, be proved, 

А toafib-Ml-a:s containing statements aa bo righta of preemption which are not 
in contravention of Muhammadan, Hindu, or other law, is by itself good prima 
facie evidence of a oustom of pre-emption which is atated in it and though 
such evidence may be rebutted by other evidenoe, the wafib-wl-ars does not 
require to be corroborated by evidenoe of Instances in which the custom has 
been enforoed. 

In a pre-emption ruit the question of the existences of the right must depend 
upon the olroumsianoes of each case and the inferenoos which may legitimately 
be drawn from the evidence in the osse, 

Where @ maux: oonsiitutiog one mahal has been perfectly partliloned into sepa- 
tate mahals and no new wajid-wl-aress are framed at partition, 16 does not 
follow, as a matter of law or principle, that the oustom or contract sa to pre- 
emption in force before partition ія no longer to have effect or operation, but 
the question, whether there is such s custom or contract, in each osse is that 
of the construction of the nature of the particular custom on which the claim 
for pre-amption is based and whether the custom can apply to the altered state 
of things which comes Into existence when a perfeck partition has been effected. 
Kunwar Digambar Singhy. Kunwar Ahmad Sayeed Khan ... m 297 
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Pre emption, Custom of— Waxib-ul-arz; se Preemption... = 

—— , right of, origin and growth of ; see Pre-emption T ds 
‚ Bult for—Right, oxistenoe of ; ss Pre-amption gs p 

Preference, aot of, a result of prossure—Preasure, nature of ; ses Insolvency т 


, to partionlar creditor—Dominani view in debtor's mind—Test; ме 
Insolvency m vis ra ssi 


Preliminary deorse—Partítion suti-—Judge's sucoessor, 4f can тазу. 
It is not орап to the successor of a Judge who made the preliminary decree, to 85% 
aside in substance that deoroe. The preliminary decree is binding on the 
Court at the subsequent stages of tha sult. Mohunt REC Das v. Maharaja 
Rameswar Singh ... © Я 


decree-—Sult for аршы Duis to hi nie from EROS deoree, 
effect of ; ses Parimership m % sx wants 


decree, effect of—Judge’s successor, if oan vary ; 508 Preliminary deorsa 
decree, omission to appeal from, effect of; ses Partnership ... 


Presentation by general atkorney —Attendanoe of executenit at registration—RBegintra- 
tHon ofüoer, jarisdiction of—Defeot in procedure ; ses Mortgage, validity of 


Preaumption—Dependent tanare—Inaignificant idis ue ХІХ of 1708, Вес, 
6 ; ses Hijectment, suit for 


—— Hyidence of possession unworthy of reliance—Titla ; e$ Possossion 


— —— Legislative affirmanoe of judicial ласы of Statutes, when re- 
enacted ; ses Logisiature 


x UM EE not maniloned in TRE бә Rent, 
кой for ... ^ ы tee cee - 


Possession ; aes Thak and Survey maps m 
Title Hvidence equally strong and well-belanoed ; ses BM 


————— Tide proved—Piainiiff to establish Е ab a pariioular m 
of time ; ses Hjoctment 252 а E % 


————— Evidence of posssmion— Ancient Р ШЫМ to 700 
exercised ; aee. Ejectment E FE: eee ase 


4 Provalling rate "Average rate of rent— Bengal Tenancy Act, Hoo. BO ia); see 
Bengal Tenancy Act, Beos. 80 (а), 81 A ... m 

, ascsrtalnment of— Landlord and Tenant жола Aot (VIII of 1869, 
В.О.) Secs, 14, 18— Rates browghi inio omistence by ihe landlord, since ths 
commencement of thu disputa as to rates, if indicate " prevailing тай.” 

The “ prevailing rate” mentioned in Бес, 18 of the Landlord and Tenant 
Prooedure Aot (VIII of 1889, В.С.) does not contemplate a rate brought into 
existence by the landlord pending disputes with the tenanta regarding enhanoe- 
ment of rent. 

Where, therefore, in a suit for enhanoament of rent the landlord suooeeded in 
proving that he had realised rants from some of the tenants in the defendat! 
mouseh, as also the tenants of the neighbouring mouxzahs at enhanced rabas 
shortly before the notloes pf enhancement under Bec. 14 of the Aoh were served 
upon the defendants : 

Held that, the landlord could not by merely delaying the institution of the suit 
rely upon the rates &à which he had suooeeded in realising rents sinos the 
commencement of the dispute aa to rates in the locality and have the ‘prevail- 


ing rate’ ascertained ашы, Asir Mahomed Sheikh v. Raja Probhat 
Ohandra Barca... А 
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Principal and agent— Registered agreement hypoibeoating Immovable property-— 

Limitation Act, Soh, I, Aris. 89, 182; ses Limitation ... гаж 
— and ageni—fBuit for &coouni and for епѓогоетпепу of не Lada tica 
Act, Arts, 80, 199; ses Limitation aes ee ae see 


Prisoner, when called upon to explain ; ам Explosivo Bubstances Act, Вес, 4 (b). ... 


Privilege, Channel of communication — Oriminal prosecution — Witnesses for 
Crown ; sse Hixplosive Substances Act, Hoo. 4 (b) sie tes ‘se 

Probable cause, want of, infarance of—~Malics, evidence of; ses Malicious prose- 
cution of a Otvil Bult 15. awe 2. Sis m 

Probate, revocation of—~Probate ond Administration Aot (V of 1881), Secs. 50, ө 
Rever sioner, if oan come and be heard im probala prossodings— Applicants бшу 
in applying for probate— Disiriot Judge, when сам issue special oliction — State- 
ment as (o relgiiona of the deceased, misleading the Cowrt, effect of — Grani of 
probate defective—Person when bound by proceedings io which ha was no 
party— Burden of proof—Knowledge of procesdings— Aoqwiasomos — Quisscense—~ 
Waiver. 

Although a reversioner under the Hindu Law Һай по praesent allenable intereat 
in the property left by the deceased, he is substantially interested in the pro- 
tection or devolution of the estate, and aa such is enzitled to appear and be 
heard in а probate proceeding, 

It the applicant for probate chooses to make a statements as to the relations of 
the deceased, the information he gives to tha Court must be correct and not 
misleading, 

When a will is propounded which alters the devolution of property, the District 
Judge should, in the exercise of the discration vested m him by Heo, 69 of the 
Probate and Administration Act as to the mode of issuing citations, direct 
special citation to persons whose rights are immediately affected by the will. 

Where s statement ља to the relations of the deoeased wae made, and misled 
thereby, the Court did not direst the issue of special oltaiion on the parson who 
waa entitled to intervena, the proceeding to obtain the grant was defective in 
wubstanocs, within the meaning of the first clause of the explanation to Seo. 50 
of the Probate and Administration Aot, 

The rule that а person is bound by proceedings to which beis no party and of 
which he haa received по notice from Court, depends on his full knowledge of 
the proceedings and his oepeocity to make himself a party, 

Where, іп answer to an аррНоаШоп for revoontion by a parson оп whom citation 
should have been issued, 16 ія pleaded that he did пой intervena though aware 
of the prooesdings, the burden of proof that he had full knowledge, is on the 
person who alleges 1$; {tis not necessary for the party, who applies for revooa- 
tlon, to prove not only that no special citation waa served on him but also that 
he had no knowledge of the proceedings. 

A person cannot be barred of his remedy on the ground of waiver, unless af 
the time of the alleged waiver he is shown to have been fully cognisant of 
his right and of the fuois of the cas. Shyama Charan Baisya v. Prafulla 
Sundarf Gupta - 

‚ revocation of—Omission to serve а special notices, affect of—Probats pro- 
osedwnga— Aoqwiascenos— TY aiver— Ratification. 

Omission to serve a notice is not by ма a sufficiant ground for revocation of 
probata. The applicant for revocation of probase may be barred by aoquias- 
oenoe and delay for a long time or by subsequent ratification of the disposition 
of the will from patting the executor to the proof of the will in solemn form 
or from contesting its genulnenees. Malin! Sundari Gupta v. Вејоу Kumar 
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Probate and Administration Aot, Seo. 50, Explanation—' Defective in substance '— 
^ — Btatement as to relations of the deceased, misleading the esci cds 
citation, non-issue of ; ses Probate, revocation of — ... A 657 
——-, Beo. 69—Bpeolal citation—Will р the 
devolution of property ; sse Probate, revocation of ... ss t гаг 557 
Probate and Administration Act, Seo, 00—Бапойоп to кш what includes; 
we Mortgage, if operative 3 T ss 88 
Probate prooceeding--Beversioner, right of, to appear; see Probate, revocation 95, eee 557 
Pro forma defendant, Н and when bound; ses Res judicata . sss ae 157 
Proof of сазе against accused—Absenos or want of any explanation on the pari of 
prisoner ; see Explosive Substances Act, Beo. 4 (5) E m ui 881 
Property, if debutter and inallenable—Property Cor called debiti ЕУ ot 
proo!; see Shebait ... Е 43 
— ——— knooked down to the bidder—Oivil Prooedure Code. (1909), о, XXI, R, 65, 
App. E, Forms 97, 20 ; ses Sale, whan complete vis ssi ET 174 
Prosecution, duty of—Socurlng oonviotion—Placing all available evidenoe; sse 
Explosive Bubatanoes Act, Seo. 4 (b) ads i 881 
Protected tnterest-—-COsut LE PINE Act, Бося. 160, 161, 185, 167; see 
Possession, anit for ... ae oes 85 
Provincia] Insolvency Act, Бес. 87— Good faith of oreditor—Intention of debtor to 
give preference established ; ses Insolvency Em 167 
—— ——, Beo, 87— "Transfer of interest in Pn by debtor. when 
avoided ; ses Insolvency A T 107 
Provincial Bmali Oase Courts Kot, Sch. П, ols, ». (15) and 06-8 i moneo 
for balanoe of mortgage money; sos Mortgage money.. iux 589 
Publle office— influencing of typinimente Emo Oppo о dis о ое ; ses 
Contract ... ae aie xx T ixe 587 
‘Poblie purpose'—Land required for building houses for Government ы 
ing quarters for them in the locality not an кеа Жок, And tenant 
Power o! rasamption ; see Coniraci aa sé 184 
——— tranquillity, disturbance of—Intention to produce itu Pate sight 
to intarfere-—Haut, holding of; ses Injunotion T 404 
Parchser at a revenuo sale, if can апіш lakhera] tenure existing from m the Per- 
manent Settlement; aes Bjectment, sult for — o i 681 
— —— for value without nofioe of the arrears of rates— Burden of proof; sae 
Oharge ... е Же 177 
——— of ona ETE eats deco rights of; see Contribution... 104 
Pardasaahin lady—Bervioo, how affected ; ses Bummons, servioe o? ... s 668 
Purpose, dishonourable evidenoe of—Falss name—Purpose not connected with 
conspiracy charged; ses Hixplosiva Substances Aot, Seo. 4 (b) eae cee 881 
Putnidar, If oan enforoe the contract during the lifetime of the maintenance grantee 
-—Puini, grant of, by the grantor of maintenance grant—Death of grantor— 
No resumption of maintenance grant by suooossor ; ses Pachata Raj ate 144 
Question of fuct—Hvidence Insufficient to ay inferenoe of negligence: ses 
Damages, mult ior ... Se T ane m 565 
—— ——- of law—No evidence of айран ма айы sult for E m" 565 


‘ Rate of rent for lands paid In adjacent places’—No provision made in the kabw- 
"а - Tenant, obligation о — 801% tor paymant of higher rates if maintainable ; 
see | 4, xul ос „ ése E sae 446 809 
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Rateable distribuiion—Person q iling dserse after assets were realised, 4 cam apply— 
Attachment before judgment—Oivil Procedure Code (dct V of 1908), Seas, 78, 
115, 151—Inherent juridiciion— Bavision—Error of law induomg Court 
to aume jurisdiction. 

Bection 78 ofthe Code of Ci] Procedura applies only whera an application for 
execution has been made before the assets have been realised, An order for 
rateable distribution cannot be made in favour of a pezson who has not obtain- 
ed his decreas but only an order for attachment before Judgment and who is 
thus incompetent to app-y for execution at the time when the aseesta wore 
realised. 

Whare there is not only an sxprees provision of the law but an express provision 
negativing the olaim of the party, the dootrine of inherent powers of a Oouri 
whioh is recognised by Вел, 161 of the Code of Civil Procedure, has no appli- 
cation, 

Attachment before judgment does not by itealf oreste any interest in the property 
attached, 

A person who has obtained merely an attechmant before judgment cannot restrict 
the rights of an attaching oreditor who hae previously obtained his decree, 

The High Court oan interfere with an erroneous order of & subordinate Court, 
when ал a result of thet order though erroneous in law, that Court bas 
assumed а jurudickion wiioh is did nos possess or has declined в jurisdiction 
which was vested in i$ b- law, Madhu Sudan Paiitunda v. Rash Mohan Ben 
Poddar ... xis was Gi dis sis "m 614 


Rateable distributlon—Sale oj occupancy holding—High Court's power. to directa 
deorss-holder, who has withdrawn money, to bimg back inio Oouri — Derse- 
holder fasling im application for attachment, if oan bs permitted to clare 
rateable disirsbultibu-— Ови Procedure Oode (Aot V of 1908), Bec. 87. 

Two sets of deoroe-holders, А and B, sought to satisfy their dues from tha judg- 
ment-debtor by sale of ar oocupancy holding. The judgment-debtor's objection 
on the ground that ths property being a non-transferable oosupancy holding, 
could not be attached, was disallowed, and A's application for execution of his 
money deoroe was allowed. Afterwards B applied for execution of his deores 
for money. He stated m his applioation for execution that ап applioation for 
execution had already bsen made at the instance of A and date was fixed for 
the sale of the property and prayed in the alternative that if the property wis 
Sold at the instance of А, he might be allowed rateable distribution under 
Beo, 78 of the Code of Oivi Proosdure ; uf, on the other hand, the property 
was not brought to gale sy A, he himsel! might be permitted to attach and 
sall is. The jadgment-cebtor rwiwed the same objection as in the case of A's 
execution bus this time with success. B’s application, in so far asit related 
to the prayer for гауса distribainon, however, remained on the flle and the 
Oour$ directed it to be heard along withthe execution овде initiased by A. The 
property waa sold at thu instance of A. B then grayed that he might be 
allowed to share raiesbly in the sale proceeds : 

Held, that B was entitled to rateable distribution. 

It, in an application for azeoution of deoree, it has bean held that the decree has 
been satisfied or is barrsd by limitation or H such apphoahon has been dis- 
ynissed, no valid olaun for rateable distribution oan he laid under Beo. 78 
of the Oode of Civil Prcoedure. 

To bring a case withingthe soope of Seo. 78 of the Code of Civil Prooedure, it 
ік necessary ію establis that, before the receipt of the assets in respect whereof 
rateable distribution is claimed, more persons than one have applied for exa. 
cution of decree for parment of money passed against the same judgment- 
debtor ahd have not obtained satisfaction thereof, 
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Rateable distributios—(Conid.), 

If pursuant ю an erroneous order of а subordinate Court, money had been paid 
out to a litigant, the High Couri oan direct the person to bring baok the 
money into the Court. The Court haa inherent power to direct such resti- 
tution to enable it to do effective and complete justice between the ‘partiem 
Gopal Chandra Bose v. Нат Mohan Dutt ; 

Rateable distribution, claim for, when cannot be had—Oivil Procedure “Code аю, 
Bec. 78; ses Rateable distribution sas г. 


Reference— Suit regisiored аз ordenary suii— Smali Сам Court Judge not vested 
with power іо try the auii—Swootssor vested with powers to try ihe awit as a 
Small Oause Court Suti—Suit tried under Small Cause Court prooedwre— 
. Jurisdiction, want of—~—Ototl Procadure Code (dot V of 1908), О, XLVI, BR. 7— 
BRaferenco— High Court, if bound to interfere —Discretion-~ High бата poster, 
to decida on merits. 

A suit valued at 90 rupees was instituted in the Court of Мапа having Small 
Сапка Court power only пр to 50 rupees, and was registered as an ordinary 
suit, The suit was then tried as a Small Cause Court sult by the suocemor of 
the former Munziff, who had Small Cause Gourt power up to 100 rupees, Upon 
a reference having been made to the High Ocuri by the District Judge under 
О, XLVI, В, 7 of the Oode of (ЧҮП Prooedura ; 

Hold, that the High Court is not bound to act upon the referance and to direok 
that the suit be reheard in the regular form on the ground that the Court of 
Small Causes had erroneously tried the suit as being oognisable by it, Under 
О. XLVI, B. 7 of the Code it was intended that the High Oourt should have 
full power to consider the matter on the merits, so as $o do substantial justioo 
without putting the parties to the expanse of a fresh sult. 

Having regard to the fact that no question as to the Oourt's jurisdiction was 
raised by either pariy at the time of the hearing of the original aulis, and the 
Court of Smal Causes proceeded to Judgment as if tho case was properly cogni- 
sable by 1%, and also as to the merits of the osse, the High Court declined to 
interfere. Srimat! Parameawar! о. Jagat Chandra Das AT у 

Registering offücer, jurisdiction of-—Preseniation by general attornay—Attendance 
of executants at registration —Defeot in procedure; sse Mortgage, validity of... 

Reglateation, validity of—Registaring Officer, jurisdiction of—Presentation — Mortgage 
deed presented by general attorney of the mortgagee-—-Aftondanoe of exscutaniw 
at registration —Defoci in procedure ; ssa Mortgage, validity of — ... ave 

— —— 0f пате Land ое Aot—Pormmession, evidence дел to 
be atiached; ses Partition suit.. A si Е 

Reglatration Kot, Beos, 89, BB, 84, 85, BT—Raghatzation, validity ot—Raglstering 
offloer, jurisdiotion of—Presentaklon — Mortgage deed presented by general 
gikorney of the mortgagee—-Attendance of exeoutanis at Pewee ый in 
procedure; ses Mortgage, validity of А si -— 

Regulation XIX of 1793, Beo. c н асои encre пеші 
ме ®\]войтпеп%, sult for ie е 

Begulation Y of 1799, Вес, 7 % 548 

‚ Beo. v cian Ваа aiios еты ев under 
a gift from the Intestate ; 54$ Bengal Wills and Intestacy Regulation, Ses. T .. 

Bel Interxentus ; ses Contract oo 6 

Relationship, commencement of, statement as to; see Xirldenoe Act, Seo. 89, Cl. (5). 

~~, existence of —Btatemeni in a will ; ses Hvidenos Act, Bec. 83, Ol. (Б) 

Relevancy, Gross-examination to aredit—Oredibility of witness ; sse Oral evidenos ... 











Paan 


034 


694 


141 
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Relevancy —English law—Pacts similar to but noi park of same transscilon-—Oocur- 
rence of main fact; ses Explosive Substances Aot, Beo, 4 (b) vie M 


Relief, proper—Agreement to refer not binding; ses Partnership 2n б» 
Hemand — Findings cf fast—Oiwil Procedure Code (Aot V of 1908), О. XLI, B. 85. 

The refnand contemplated by O. XLI, В. 96 of the Coda of Civil Procedure is a 
remand to the primary Court, that is, the Court whose duty Jt waa to irama 
and try issues; and the findings of fact in the lower appellate Court being hind- 
ing, the High Court cannot remand. 

The propriety of an order under О. XLI, Б. 95 ia open for consideration when the 
omae comes up for final disposal, Kirtibasb Panja v, Rampada Banerjee ... 

—— — order, if can жыры when the case comes up for fina! Grik Me 

Remedy, горе—АввЧетей Dany БДЫ, order of ; aes Revision m m 

Remote revorsioner, when бап bring & suit for declaration thas alienation made by а 
Hindu widow is good for her life; See Hindu Law—~ Widow ee was 

Rant, abatement of—8wit by a oc-sharer tenant, if mainiainable— Permanent иниге, 
# oan be created in Sunderbuns— Permanentiy-aseitled area—Oovenani not to 
claim abatement, validity of —Bengal Tenancy Act (VIII of 1885), Secs. 8 (19), 
58 (b), 179, 188. 

Beo. 188 of the Bengal Tenanoy Aot prevents a oo-aharer landlord from bring. 
ing any sult authorised by Act unless his other oco-sharers join him as 
plaintiffs, This section has no reference to joint tenanta and oannot be applied 
by analogy to a co-sharer tenant who brings a sult authorised by the Aot, e.g., 
a suit for abatement of rent. 

Thors oan be a permenant %еппге in the Sunderbuns, 

A part of the Bunderbuns can be & permanently-settled aroa even if вее after 
1798 the definition In Ol. (19) of Bec. B of the Bengal Тепапоу Act notwith- 
standing, 

The predecessors in Interest of the plaintiff and the pro forma defendant took a 
топса mokurari lease of a certain land in Bunderbans from the predecessor 
in in terest of the appellant and executed a Карина dated the 28rd of April 
1890. The lessees agreed that they would not object to the payment of rent 
on the ground of drought, inundation, death, desertion, overflow of salt-water, 
Ailuvion by river, eto. In а suit for abatement of rent undar Beo, 69 (b) of the 
Bengal Tenancy Асі in respect of tha whols tenure on the allegetion that 
there had been reduotion in the ares of the entire tenure by diluvion: 

Held, that the tenant could not claim reduction on the ground of diluvion, 

That ihe ogvenant was authorised by Seo, 179 of ihe Bengal Tananoy Aot and 
the plaintiff could not impeach iss validity. Xhetterman! Daal о. Jiban 
Krishna Kandoo se... ots төз P T 

Rent, acceptance of, if ratifloaslon—Perpetual lease, vold; ме Bengal TRY hea, 
Beo. 85, Cl. (3) “з e Te “б T ite 

——, additional, for erossa land and enhanoed rent, claim for, if maintainable ; ме 
Bent, salt for A veo m one vi 

——, mbanoement of ~No prevailing rate found; sse Bengal Tenanoy dcl Boos, 90 
(a), 81 (a) ... “з "m T Е eus A 

——, enhaxoemant of, suit for—Bengal Tenanoy Aot. (VILI of 1585), Secs. 80, 101, 
111—' Oui for alteration of reni! —' Local area.’ 

The expression ' suli for alteration of rent’ Ip Beo, 111 of the Bengal Tenancy 
Act, Includes noi meraly & suit of the nature described in Beo. 53, bui also 
a sult for enhanoement of rent under Beo, 80, 
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d 
Rent—(Gontd.), 

Tha term ' 10061 area’ in Sao. 101 of the Bengal Tenancy Доб is comprehensive 
enough %о Include an entire district. 

The term ‘local’ iv frequently applied to an area amaller than an entire ерме 
or country ag a whole. Brojendeo Kishore Ha! Chaudhari с. Khalil) 
Кадамы Hs -— des vss T "ok 

Rent, fair and equitable, satilamant of — Oo-sharer landlord, application by, if main- 
taimable— Bengal Tenancy Act (VITI of 1885), Ss. 108, 105, difference beiweon— 
Landlord challenging eniry in record-of-rights both as to status of tenant and 


area—Oo-sharera not joining in suit, if sevsrance of joint ownership. 
An application under section 105 for settlement of tair and equitable rent cannot 


be maintained at the Instance of one out of several joint landlords; it must bea 


presented by tha entire body of persons who are joint landlords, 

Thera is а fundamental differance between the scopa of Вес. 108 and Beo. 105; 

Beo. 108 contemplates a record of existing facts while Beo, 105, £n alteration 

of existing facis, é 

In a prooesding for the sottlamant of fair and equitable rent, the Iandlord's ohal- 
lenging the entry in the record-ol- rights both as regards status of the tenant 
and the area of the land comprised in his holding, doss not tare ihe proceeding 
from Beo. 105 of the Bengal Tenancy Aot. 

The mere olroumstance that опе of the oo-sharera is not willing to join the plain- 
tiff In an application for settlement of fair rent under Sec, 105 of the Bengal 
Tenancy Act does not dissolve the relationship of joint landlords amongst 
themselves, although the relationship oan be severed by a partition of the 
superior interest amongst the landlorda or by tha orestion of independant 
contractual obligations between sach membsr of the body of the landlord on 
the one hand and the tenant оп tha other, Behari Lal Mallik v. Priys Nath 
Sardar sse 

——, кй bon Arriani of fixi at "E rata, lai for, maintainability of—Claim 
for additional reni and for enhancement of тамі — Enhancement of rent, deorse 
for— Hetrospsctios effect — Additional rent ai prevailing raias—Bengal Tenanoy 
Aot (VIII of 1885), Sec, 69 (8)— Measuremsnt, presumption of—No rate won- 
tioned in the Kabuliat. 

Per Mooherjes, J.— Where on the interpretstion of the kabuliat executed on isi 
April, 1885, if was founi, firatly, that the ares of the land demised was 
assumed to ba 15 bighas without actual measurement, secondly, that the rent 
was assessed gt the lomp sum of Ба, 15-10 as. on the assumpkion that the area 
was 15 bighas and thirdly, that the landlord reserved his right to have the 
lands measured and the rent asvoused at the prevailing rent, 

Най, that the landlord was entitled to claim additional rent for exosss land м 
also enhanoement of rent. 

Where the plaintiff had not framed hie suit as one for епћапоегпепіё of rent, bui 
claimed arrears of rant аъ enhanced rate: 

Held, that he was not entitled to a decreo, till rant was enhanced in a muit appro- 
priately framed for the purpose. 

That he waa entitled to additional rent for each area in excom of 15 bighes as 
might be found in the occupation of the defendant, and he could suooeed in 
respect of such claim fore period antecedent to the guit, 

Distinction between claim for additional rent and claim for enhancement of rent 

A Court is not bound to allow additional rant at the prevailing rate, 

Per Beachoroft, J.—'The mere fact that a pate per bigha was not mentioned in 
the kabuliat did noi justify the inference that there must have been а moasure- 


ment before the execution of the kabullat., - o 


Pagg 
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Bent—(Oonid.). 
Where no provision was mado in the kabuliat for tho machinery by which “the 


tate o! rent for lands paid in adjacent places” was to be ascertained or what > 


would be the position il there were varying retos and if the parties were not 
agreed, tha matter could only be settled by referenoe to Court, There was no 
obligation on the tenant to pay at & definite rate other than that at which he 
had previously paid and thus а suit to recover rent on the footing thathe onght 
io have paid at the higher rete was not maintainable. Hjel Mullick v. Felal 
Mullick, ... aie - - ae " hi 


Beat Recovery Act, Бас. б, applicability of ; see Tenant, atatus of Yes Из 


Representation —Mortgagee noi aware of the existence of member of a joint Mimk- 
shara family ; ses Morkgage deoree m" - m we 
Redemption, ewit for—Morigage suit — Minor grandson of mortgagor 
not mads party —Morigages чой aware of minor's sxistence—Tranafer of Pro- 

periy Aci (ГУ of 188%), Seo, 85. 

In я case where the doctrine of representation is properly applicable to the facta 
and where it is eetablished that the mortgagee was not aware of the existence 
of a member of a joint Mitakshars family as interested in the equity of 
redemption and consequently did not bring him before the Oourtin the mort- 
gage suit, the principle laid down by the Judicial Committee in the оше of 
Skso Shankar Ram v. Jadd; Kwnwar should be applied in preference to that 
adopted in Lala Suraj Prosad v. Golab Chand, Raghoram Singh v, Bajaui 
Kanta Banerjee... АҮ XE aia 2 xs: 

Suit by preswnrtive reversionsr io sei aride adoption —Desath of 
plaintif — Right of next presumable reversioner to oontinus the suii—Swuits. to 





impugn valldsty of transactions by Hindu females —Plointif in such evils re- . 


presents all reversionera — Bighi of contingent reversioners to join as plainiiff — 
When they oan obtain condusi of such suits ~ Prosecution of such suita on death 
of plaintif — Abatenunt of snsi—Substsiution—Indian Limitation dot (IX of 
1508), Beh. I, Art. 118 ама 195—Oode of Civil Procedure (Aci V of I903)— 
70. 1, В. 1. ; 

А кше brought by the presumptive reverzionar for declaration that an alleged 
adoption is invalid is brought by him in a representative capactty and on behalf 
of all the reversionerr, and on the death, therefore, of the presumptive revar- 
sioner, the next presumable reyersloner is entitled to continues the actlon begun 
by the deceased plaintiff, alshough the two classes of oases covered by Art. 118 
and Art. 195 of Boh. I of the Indian Limitation Aot are distinct in their soope 
and character, differ widely in thelr language and the former article relates to 
status and Involves the adjudioation of a right in'rem, and the latter raises the 
question of mere justifiable Zecemliy-—yet in both “the right to sue" is based 
on the danger to the inheritance common to all the reversioner whioh arises from 
the nature of their rights. In both oases, therefore, the plaintiff's next revers 
sioner sues in a representatrre capacity and under О I, В. lof the Code 
of Оті procedure, the contingent reversloners may be joined as plaintiffs in 


тай 
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г 


D 


the presumptive reversioner's suit and it follows that on his death the neri ' 


peestumable reversioner " із gntitled to continue the sult-begun by him. 

Ths principles applicable to sulia by reversioners to impugn she validity of trans- 
actibus by Andu females are those laid down in the case of Rani Anund Koer 
Y. Thi Court of Wards, but there Le nothing to proclude œ remot reversioner 
from joining or asking to be joined in the action bronghi by the presumptive , 
reversfémer, or even obtaining the conduct of the sult on proof of laches on the 


vt 


pari of tha АНИЙ” or collusion between him and the widow or other female  - 
whose acie dre impugned. Y Yéskwiamgrayana Pillay 6, Y; Scbbammasl.ó: c 518 
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Representation of socusd—Capital charge—Judge, duty of-—Oriminal Procedure 
Code, Beo. 876 (b) —Ee-krial ; sae Accused, tual of Fs m 495 
Raa judioata —Oivi] Procedurs Coda, Sac. 11 —Oowrt irying MP S DE 
hon af what times —Party, deseryption 0] —Pro forma de/endant— Part played in 
the litigation—Decision thas sat not barred by ros judicata, 47 conciusios 
Hindu widow, dawgMer or mother, decree agaimal, ij and when bindeng on 
rover rioners—Compromisa deoreo. 
To determina, for purposes of the application of the rule of rss judicata, whether 
the Court which decided the former suis had jurisdiotion to try the sabsequent 
sult, regard ahould be had to the jurisdiction of thet Court at the date of the 
former suit and not to ita Jurisdlotion at the date of the subsequent sult, 


To constitute res fudioata 16 ìs not necessary how a party waa dosoribed in the 
former suit, but what part he took in the litigation, I! nob only helping 
the defendant, he himself actively contested the claim of the then plaintiff, 
though he was merely desorbed asa pro forma defendant, he cannot escape 
the affect of an advarse decision which he unsuccessfully realsted, 

The decision that a previous decision between the parties did not operate ал res 
judicata, is conclusive aa between the parties or their represantatives. 


A decree obtained on a fair trial in a suit by or against a Hindu widow, daughter 
or mother in possession of the estate of the full owner, operates asa res Judi- 
oala, as regards the question tried in the suit. 


A compromise effected in such а sult amounting to а bona fide asttlament of dis 
pubes and benefiting the ostake, binds the reversioner quite as much as a decree 
on contest, Mohendra Math Biswas о. Shamsonneses = m 187 
Dearee for ee eee in share of oo-sharer; sse Jolné Hindu 
—————Машт directly and а. in isrws—Partition—Intontion to 
separais—Partition, how sstablished—Infsrence—Separais enjoyment. 

Under the Hindu Law, a partition is affected between members ota joint family, 
if there is a division of thelr rightw ; an actual distribution of the property by .. 
motes and bounds is пой nooemery. . 

To determine whether two persons, members af ^ joint Mitakshars family, have - 
separated so as to make the principle of survivorship no "longer applicable 
between tham, she Cours musk find whether they had an intention to separate, 
aod, wheather as s reaulé o! such intention, there has been sevarance of title. 
and. interest. E П "E 

A bronght a suit against the mother and widow of ^B for recovery of possession 
of the estate loft by the lather on the ground that it had vested in him by survi- 
vorship. · Thé defence waa that А and B were noi joint and that thelr village, 
collections and residences were separate, Issues wore raised, of which the fim . 
was, whether the properties іп suli were or were not foins at ihe kime of the |, 
death of В; and the second raised the question whether or not A and B had, 
partitioned by arbitrators the lands cf a certain village. The Оош% found 
upon the first fasne that there had been а separetion in ostata between А and 
B. Upon the seoond iseue, the Couri observed that the allegation of she defend- 
ante with rogari to the partition of land of the village by arbitrators was 
proved. In asubsequent sul&by the heirs of A against the heir of B, for a 
declaration that the properties in the village were not properties of the parties : 

Hold, thai the question whether the lands of the village, which formed part of . 
the вараже had or had not been divided betwaon the parties by arbitratom, waa 
not directly and substantially in issue in the former euit.and kanoe the finding - 

= In the former ult oild rot operate as ты инса, © | 8 vs у ake 
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вы judicata —(Оома.). 

А partition may be occasionally established by oral emidenoe, whioh though 
noi directly proving the fastwm of partition, may be of such а character as to 
justify the inference that a partition musi have bean made between the parties 
of their predecessors, 

Ther may be a mutual arrangement for the management and enjoyment of sepa- 
rate portions of Joint property whioh does not amount io partition. On the 
other hand, the inference in favour of а theory of partition would be 
strengthened if 16 was proved that not only had the parties enjoyed separate 
and distinot portions of the family property for many years, but had also dealt 
with the separate portions in every respect as their own property, for instanoe, 
carried out improvements on tham, or effected allemations to strangers or to 
members of the family, Anand Kisore Chowdhary v, Dalji Thakurain 

~——, мепа! of—~Party, desorption of--Pro forma defendant, Н and when 
bound; see Res judicata Е 
Restitation—Money paid ont іо litigant in pursuance of an erroneous order— Elgh 
Oourt’s power to direct refund ; see Rateable distribrtion m "m 
Mortgages pul in possession, 

Where the mortgages was, on the basis of an erroneous, order for deorbe absolute, 
put in possession of the mortgaged property by the Court, he was bound to 
make restitution to khe mortgagor on the principle laid down in Parkinson v. 
Hanbury. Kartik Chaadra Sarkar v. Hara Gobind Ghosa 

Roaumption and assessment, Government's right under з Chowkidari Ast ; ; 
see Chowkldari Chakran lands ... ^ aes Vis 
Revenue Court's jurisdiction, when arises in iini under Вес, 40 af Bengal 
Tenenay Act; ss Civil Court, oompatence of a wee 
Revenue Sale Law, Боса. б, 6— Protection of interests >f the detaulter—-Notloe— 
Suffistancy of speclflostion ; ses Hale for arrears of revenue rt ES 
————, Весе. 6, 18, B8— Bale of ijmali share—Bpeoifiaation of ушан 
пого Izreleciy — Inadaqusoy of price due to шы ; sse Bale for arrears 
of ravenue E ism 
— — — ——, Bee. ат, тыы. (S) Incombrance-Invalid lakhiraj existing 
trom before Ганта Bettlemant ; see Hjecimeni, suit for wis eva 














in Civil Court ; see Ejectment, suis for — ... ade Т iis 


Rexision—Aogsiial, order of—Oriminal Procedere Оойа, Sec. 489— Local Govern | 


ment, appearances of, $n support of aoquitta]— High Oourt’s power io inierferg— 
Matabllahsd prasites—A ggrieved complainani-— Remedy, what їз proper. 

High Oourt ought not ordinarily to exercise ita reviaional powers under Sas, 489 
of the Oode of Oriminal Procedura, : and eet aside an order of acquittal at the 
instance of a private prossotitar. 


‘The rule is in socordanoe with a settled practice, and is founded on grounds of. 


рпЬНо interest and conventexos, and ought to be adhered to. 
- Held farther, thatthe olroumstances in the oase were not much as would induoe 
, the Court in any event to interfere with the order of soquittal passed by the 
, Magistrate, y d 
Per Jenkins, О, J.—The Oourt has jarisdiction to interfere in revision with an 
водо, bui it should ordinarily exercise this jurisdiction rparingly and only 
. where ib ls urgently demanded In‘the interests of public justice. Ii is always 
open to an aggrieved complainant to nfove the Government іо appeal under 


Вес. 417 of the Oriminal: кюе Gate and anette Рори юше fa 77787 


'*  ghowld Ub followed, 


——, Bec. 87. Proviso (89)—Buli for sasesume-é of rent, if maintainable’ 
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Revislon—(Oosid.). И 
Per Tewnon, J.—An alternative remedy against injustice done to injured oomplai- 
nants has been provided in feo. 489 of the Criminal Procedure Code, even 
where the Local Government supports the order of acquittal pamsed by the 
Magistrate, Is may be as important to redress injustice done to complainants ° 
м in other cases to remedy the wrongs of persons unjustly condemned. 
Fajaudar Thakar v, Kasi Chaudhury — ... n TA 58 
Erroneous order of Subordinate Oouri—Oivil АЕ Oode (1908), Sec. 
115 ; see Ratosble distribution ... aes nee -— 614 
High Court— Warrant, execution of, “ Distriot Кыйа; s Indian 
Hixtradition Act Beos 7, 16. — ... sse one ae 113 
Order refusing sanction to Sheen бидай Bench ot High Oourt, juris- 
diction of—Indian High Oourta Act, Beca. 14, 15—Olvil Procedure Oode de 
Вес. 115; see Sanction to proseonte de iss 198 


Roversioner, consent of—Oonseni, evidenca of—Attestation of deed by nearest 
contingent revarsioner ; ses Hindu Law--Alienation by a Hindu widow ET 995 


———, presumptive, sult by, to set aside adoption—Deash of plaintif— Right 
of next prewumable reversioner ю continue the sudi ; sse Represontation a 515 


‚ Tight of, to appear—Probate proceeding ; ase Probate, revocation of... ` 567 


Reverslonary heirs failure in one #uit does not preclude him from suing again in 
reapect of subsequent alienation ; see Hindu Law—Widow " 96. 


BRevocation—Certificats, grant of--Oowrt, .whtch has power іо revoks— Suocts- 
sion Oerüiflcate Act, Saca, 18, 30, Ol. (4), 97 — Conctirrent jurisdiction to grant 
certifloate— Withdrawal of a case, power of, when oan be ecercised— Regulation 
У of 1799—~District Judge, jurisdiction of, for taking procesdenga undor the 
: Regulation. 
' Ths revoostion’of а cerkifloate granted under the Succession Certificate Ast can 
be made only by the Court which made the grant. This, however, must be 
so only when the Court granting the Syrie is still exerotsing Jurisdiction 
* jn the district, - 
A District Judge oan withdraw a case to his own Court under Вес. 96, sub- 
seo.. (4) of the Act, but that power сап be exeraised aly when the case is 
panding decision. 
Whare, therefore, а cortifloata was granted by m боа аа to that of the 
District Judge, invested with the powers of a District Gourt under Seo, 96 of tut 
the Succession Certificate Aot, the Disiriot Judge had no furisdiosion to revoke f 
the oartifloate under Beo, 18 of the Ast, 
The jurisdiction ofa District Judge under Regulption Y of 1799 is of & limited 
character, and ts more administratrve than judicial He oan act thare- 
under only if there is no olaimant, Sukhia Bewa v. ии ої, Btate for 
India in Opuneil ... ^ ini s P 2 0 184 
of probate, applioans for, when precluded from contesting tha gsnulnenogs 
of will; ses Probate, revocation of - T TT sie bb6 
Right, if oan be inferred by impliogtion ; «e Non-iransferable oocupanoy holding ... 187 
———— bo remain In ooonpation of land, if oan be sold; see Declaratory suit S, B08 
—— to sue, If survives-—Suls by presumptive reversioner to set aside adoption— 
Death of plaintiff ~ Bight of next presumabla reversioner to continus ths mit; 
ме Representation ... ope es. m m e 0, DIB 


Robdkaries dealing with right of asecasment- of trend-or - virent vidoe y me H 
Bhabait ... en se one oe о ^ Sul ub: 437 


\ 
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Bale, suit io set enide—Sale of ifmali share—Spsciflocation of ijmall share—TIrregula- 
rity—Inadeqaoy of price dus to irregularity—Revenue Sale Law, Босе. 6, 


18, 88; see Sale for arrears of revenue ET ee ier TO 


——. shen complats— Propert knocked down to the bidder—Oieil Procedure Code 
(1908), О, XXI, B. 65, App. E, Forms Nos. 87, 99. 


Where a person goes to ЫЗ at а sale held in execution of a deoree, and, in full 
knowledge of the conditions of sale in the sale proclamation (Appendix E, Form 
No. 29, of the Code of Civil Procedure), offers bids for the property, and the 
Property ія knocked down to him, the mere fact that the Court has subsequant- 
ly the disoration to corfirm or annul the Nazir’s auction does not leave it 
open to the bidder so withdraw his bid, 


Condition 8 of the proclamation of sale gives the Court а quasi revislonal disore- 
tion in thé matter, and does not require the Court itself to knook down the 
property, , 

А sale, kherefore, hald by the Naxir or an officer of the Court, is complete as soon 
ва ihe property is knocked down to the bidder. Rajendra Prosad Jha v. 
Upendra Wath Jha TM A E A RA 


Bale for Тай о] remus —8а1в of ута зћате —Swid to set aside sale—Notifloation 
of sale— Specification of timali share—Suficlency of specification —Irregwlarity 
—Inadaquaóy of prios dus to rreqularity—Dengal Land Revenus Sales Act (Act 
XI of 1859), Seca. 6, 18 and 88. 


Aot XT of 1850 is в stringent enactment for the realization of arrears of revenus 
and among the safeguards provided thereby for tha protection of the interests 
of the defaulter егеп. дат, so that ha may noi be unnecessarily prejudioed, are 
the provisions of Beas. 5 and 6 of the Act for the issue af notifications of sales 
specifying the properties to be sold, and their dua publication In sooordanoe 
with the Jaw. No hard and fast rule oan be laid down with regard to the sufi- 
cienoy of such specifications, for ib must vary &ooording to the facis of each 
case, Butin osage in watch the suffiolency of sucha specifloation is In iue, 
what must be considered is whether having regard io all the olroumsbmnoes, 
the specification was gu Halently definite and clear to induce likely buyers to 
appear and bid atthe sale. Itis not enough that they may go and obtain the 
requisite information from the Oolleotor's office, but the particulars in the 
notice should ba, sufficiens in themselves to tell purchasers what they are 
Invited bo bid for, 


' In the ralo поЁйоаййоп issued under Secs, 6 and 18 of Aot XI of 1889 bhe only 
specifloation of an dimaki share sold thereunder, was as follows :—'' Thodjmali 
share cannot bs.particu'arised owing to separate aocounts having been opened. 
The share to be sold are those given in в separate sheet efter excluding tha 
share in respect of which the separate aoooupta hava been opened." Tha 
specifloation inthe nowfloation published in the Oaloutta (балее was 
substantially in similar terms : 


Held, that tha notification waa insufficient and irregular, and not in complianoe 
with the requirements cf the law, that in oonsequenod of the irregularity in 
the sale notifloation the property was sold for one-third of its value, and that 
the sale must therefore be set aside under Beo 88 of the Act. Maharajah Sie 
Havaneshwar Prasad Singh Bahadur v. Baijnath Ham Goenka s 


Bale Pu CE 8— Quas етеда discretion of Court; ses Sale, when 


412 


174 


413 
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Bale proceeds, distribution of —Arrears of rent falling dus belween tnsiliution of тий 
and date of sale —Guit Jor arrears barred at the dats of sale—Application by 
landlord decres-holder, 1f barred—Bengal Tenancy Act (VIE of 1885), Seo. 169 
(1) (c), Sok ITI, Ari. 9, 

Under Beo. 169. Sub-seo. (1), Ol (0) of the Bengal Tenanoy Aot, а decres-holdar 
сап be paid arrears of rent which have already become time-barred on the date 
of sale and on the date of filing the petition demanding payment, Art, 3, 
Boh. IIT of the Act is not applicable to the provisions of Ol. (о), Bub-seo. (1) of 
tho said section, | 


Under sub-sec, (3) of Вес. 169 of the Bengal Тапапоу Act, a tenant сап dispute 


thedeorec-holder’s right to receive any sum оп асооопі of rent under 01, (o) . 


Bub-seo. (1), оп the. ground of payment or satisfaction in any other way. 
Raja Harendra Lal Khan о, Sarat Chandra Bhattachar]]  ... A» 
Banetlon, when io be granted — Failure of Justice; sse Ganotlon to prosecute" - 
to снр what inoludea— Probate and Administration Act, Вес. 90 ; 
——— lo prosscute—Suti, dismissal of, by Munsif—Fales olaim— Penal Oods, 





Beo. 909 — Refusal of sanction— Application to High Court by Government for ` 


sanction—Oriminal Bench of High Couri, jurisdiction of —Oriminal Procedure 
Oods (Асі V of 1898), Bees. 195, 489 —Indian High Court's Aot (94 4 95 Vict., 
О. 104, Bees. 14, 15) —Oode of ivil Procedure (Aci V of 1908), See. 115 —Dslay, 
У a sufficisnt ground for refusal of sanction—Sanction, when to ba granted. 


Although an order refusing sanction for prosecution passed by а Muusiff and on 
appeal by a District Judge, is not an order of a Criminal Court, and therefore 
cannot be revised by tha Criminal Bench of the High Court under Beo, 499 of 
the Code of Criminal Procedure, but the Bench having been authorised by the 
Chief Justice under Bec. 14 of the Indian High Courts Act to deal with such 
orders, i$ has jurisdiction to revise the order under Бес. 15 of the Aot and 
Bac. 115 of the Code of Civil Proosdure. 


Delay by a person in applying for the sanction to prosecute may suggest а want 
of good falth on the part of the applicant, bui a prosecution having been 
undertaken by ihe Government, mare delay cannot be taken as suggesting 
mala fides; and if a refusal to grant а sanction ocoasions a failure of justioe, 
sanction should be granted. The Deputy Legal Remembranoer and Public. 
Prosecutor, Behar and Orissa v, Ram Udar Singh  ... ue f 


Beoond appeal—Bengal Tenancy Act, Secs. 40, 158—Amownt of rent. 
A zeoond appeal lies under Вес. 1858 of the Bengal Tenancy Асі from а deoree 
which desided the question whether the rant was Bhowll or Nagdi. Kali 
Krishna Blawas с. Ram Chandes Baidya... dia ea ‘ii 


—— — — Dooument, construction of — Legal effect. 

Unless there is a question of the legal effect of a deed which may he troated as a 
document of title or embodies a contract or is tha foundation of the sult, there 
can be no second appeal. А second appeal н not admissible merely beoare 
some portion of the evidence is in writing of which the meaning has been 
mistaken by the Lower EAD Court, mus Makund Deb v. бор! Nath 


Baba... m m га ave mes 
Beoond appeal—Dooument, misconstrustion of — Robokari, Эн with assesament, 
if dooument of title ; aes Shabait en ane vx 


—— — appeal- Lover ui a decision that the burden ot proot ы not 


Paan 


196 


45 
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Becond appeal—Order refusingsa deeres- holder to withdraw the bid— Doorsa -Owi 
Procedures Oode (1908), Bec. 2. 

No second appeal lies ageinst an order refusing a deoree-holder to withdraw the 
hid which he had himself made and upon which the hammer had fallen at А 
malochald in exeoution of his decree, ые Prosad Да v. ын Nath 

Becurlty, if шы Мой pee 556 бейин ise os 

Beparate enjoyment, if and whan amounts to partition ; aes Res fudicata sue 

Beparate tenancy—Tenani executing kabuliat in Javowr of oo-sharer landlord—Ben- 
gal Tenancy Act (VIII of 1885), Beos. 105, 188 —' Land.’ 

fleo, 188 of the Bengal Tenancy Act is no bar to the maintenance of an appli- 
cation by aco sharar landlord to whom the tenant has given а kadwliat in 
respect of his share of the lands in his holding, for the settlement of falr reni 
under Seo, 105 in raspect of hig share covered by the kabwiiai, 

When a tenant of а co-sharer landlord has executed a Харыйа in favour of that 
landlord in respect of hisshare of the lands in his holding and enters into a 
separate agreament with him for the purpose of a tenanoy, such оо-аһагег land- 
lord ig not to be considered as Joint landlord with his oo-sharer in respect of 
the tenancy under the kabwiiat bui as a separate landlord, 

A share of the land held under a particular landlord comes within the purview 
of the word 'land' sa used in Bee ары Жад Act. 
Bafaruddi v, A. К, Faxal Hog... — - en 

Sharer, usur See Baume NG preamps pepe in sar fhe 
mehals in which he was not a sharer ; ses Pre-em ption m 

Bhebalt —Property, if debuiier and tnalisnable—Burden of sub ci pen ыу 
called debwiler — бесопа appeal—Oiwil Procedura Code (Aci V of 1908), Bec 
100—Doowment, sisconsiruction of—Robokari, dealing with assessment, if 
document of title. 

fhebalis, who themselves sold property said to belong to an idolas thelr own, 
cannot, in a suit bo recover the game ал inalienable, content themselves wiih 
showing that the property was usually called debwiter, and throw on their 
opponents the task of proving that thare had bean no dedication. The faci 
“that property is called добит is avidence in their favour, bub ib does not 
relieve them of the whole burden of proving that the land was dedicated and 
is inalienable, 

The Lower Appellate Oourt’s decision that the burden of proof has not been 
discharged, cannot be attacked. 

Miscanstruction of a documentis not ground for & second appeal, if the doeu- 
ment ія morely a piece of evidence and not a document of titila. 

Rodokaries which did not deal with the rights of the idol to the disputed land 
but with the right of assessment of rent or revenue, are merely evidenoe and 
not evidence of title, Madan Mohan dina Thakur v, Manmaths Hath Bone. 


‚ Bhıkmi talugdar, rights of—Shikmd granted by co-sharer of undivided join sslate— 
Partition by Oollector —Hsiates Partetion Act (V о] 1897 B,O.)—Land in shik 
given to other oo-sharer. 

On partition by the Collector under the Hetates Partition Aot, whan any land 
of an undivided joint estate which was let out in shikmi by any oo-aharar, is 
allotted to any other oo-aharer, the latter takes it free from the Incum branos 
wo created. Tarini Kanto Mojumdar c. Iswar Chandra Chakrabarti 


Bohag grant—Descendanta, right af—Joint angestral жен custom; aes 

Hindu Iaw—Mitakahara-—Buooosslon Ж 

-y Brani natire of; ase Hindu Tan -Mitakahara Sucoomion T Уф 
10 


185 
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Bon, suit against on mortgage executed, by father—Snuit brought after father’s death 
—Limitation Act, Soh., I. Aris. 130, 182; see Mortgage by father aa 545 
Bound and disposing mind—Hxeoutor—Burden of proof ; ses Will T es 287 


Speetal Benoh of High Gourt oons'ssued under Act XIV of 1908, powers of Indian 
Penal Oode (Act XLV of 1860), Secs. 84, 809 — Accused, examination оў 
Ortminal Procedure Oode (Асі V of 1898), бю. 849-—Jotnder of charges under 
Beo. 809 and Sec, 809 read with Bec. 84, Indian Penal Code (Aor X LY of 1860), 
if valid —Innoceni person, if can mjurs Момо by truthful explanation— Осина! 
for Orown, duis of —Oowunssi for defense, duty o[—Looal Inspsction. 

A special Benoh of the High Oourt constituted under Acs XIV of 1908 is compe- 
tent to try an acoused person foran offence under Sec, 802 of tha Indian 
Pena! Code read with Beo, 84, although Beo, 84 is not specifically named in the 
sahed ule. 

A special Benoh of ihe High Oourt constituted undar Act XIV.of 1006 ls 
competent to examine the socused person under Beo. 849 of the Criminal 
Procedure Coda. 

An aoonsed person may be charged, in the same trial, under Seo, 802 as also 
under Вес. 802 read with Seo. 84, Indian Penal Code in respect of the 
same incident. 

An innocent man cannot injure himself by a truthful explanation of she ciroum- 
капоев appearing in ths eridanoe against him, and in his case the failure even 
to offer evidence is an unwise courso. 

The дову of Counsel for the Orown is not to secure а conviction but to aagis& the 
Court in arnying at the truth and consequently $0 coall all such evidence as 
may throw light on the osse, 

The Court may visit the looality in the presence of Counsel for the prosecution 
and for the accused, for the oorreot understanding of the emsential details of 
the case. 

Oounssl for prisoner should not stale, as alleged existing facts, matters which he 
had bean told in his instructions, on tha authority of the prisoner, bub which 
he does nob propose to prove by evidence or suggest in crows examination of 
prosecution witnesses, Emperor v. Kogendra Math Bon Gupta ... tee 898 

Mpecial Bench of High Court constlimted under Act XIV of 1908, if can try an aoous- 
ed for offences under Beo, 809 read with Boo, 84 I.P.O; ses Special Bench of 
High Court constituted under Aot XIV of 1908, powers of E ues 896 

——— Bench of High Cours constituted under Act XIV of 1908, if competent to 
examine accused person under Beo. 849 of the Oode of Criminal Procedura; ses 


Special Benoh of High Court conatatnted under Act XIV of 1906, powers ої... 896 
— — (Gitation— Probate aud Administration Act, Boo, 09-— Wil HRE the devolu- 

tion of property ; зөв Probate, revooakion of ER M T 557 
— mee Notice—O mission to sarya, effect of } ses Probate, ravooakion of . jv 555 
Statemant as bo reletiona of the ee ae for probate ; sss Probate, revo- 

cation оѓ... sis wae ive EM m ББТ 
Bub-lease, incidents of—Letting out of homestead land only; sse Hjectmente, salt 

for T m ees ne e Sis ve 475 
Bub- letting —Perpetual lease—Anoeptance of rent, effect of ; 096 ша Tenancy Act, 

Beo, 85, Ol. (3) aes one ss ase 478 
Buoccesalon—BGabuana and Sohag grante—Hirolosion of females; мб Hindu Гаж 

Mitakshara—Buooesalon v PER ery P? 9 


Mabani—Foundar not presorbing any rule or practice in вой and 
appointment of future Mahani; ase Math ... ane T" m 499 
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Buooemion Act, Бес. 187—Hinda will to be used in evidenoe—Use for purpose other 
than establishment of right as executor or legates ; ме Will : 


Bueceasion oertific&te— Which Court has power to revoke ; «as Revoontion 
Buocession Certificate Act, Seo, 18—Distriot Judge's power to revoke—Oertifioato 
granted by a Gouri infaricr to that of tha District Judge; se Ravoostion 
— — nnn, Beo. 96, Bub-soo. (4)—Districs Judge’s power to withdraw 
в саге; Ste Бетосайоп wes ats a a 

Bult, maintainability of-—-Perpetual Injunction, obtaining, malicioualy and е 
reasonable or probable cause—Injunction dissolved on appeal; sse Malicious 
prosecution of a olvil suit vis ves m 

——, right of—Limitation Aot; see Malicious НИГИ" gis а ЕЕ walt. 

— by presumptive reverwioner to sei aside adoptlon—Deash of plaintiff — Blght of 
next presumable raversioner to continue the guit ; seo Representation Я 

* Balt for alteration of rent'— Bengal Tenancy Act, Bec. 111 ; see Rant, enhancement 
of, suit for ET mM ec E 

~— for arrears of rent йй хаваа. fies Suit not for enhancement of өн 
Plaintiff, if eniniled іо decree ; see. Ront, suit for 

—— for payment of higher rate, if mainiainable—'Haie с? reni for lends paid in 
adjacent placas ' —No provision made in ihe Kabuka! ; see Bent, sult for 

Suit for refund of monay—Money paid for withdrawing a criminal cats — Pressure 

on the plaistiff— Oonsideration for agreement vcid—Indian Contract Act (IX of 

187%), Sec. 65. 

И money or security be given under an agreement not to prosecute under such 
circumstances that there has been pressure or undue influenoe, the transaction 
will be set aside and the money or security ordered bo be returned. 

Sec, 65 of the Indian Contcact Act does notapply'to а muit for refund of money 
peid under an рр not to gin бәнди Bibi о, Rahim Bakas 
Shikdar ... „> Тя n $e 

Summing up, how to be RENE 506 ; Misdireoklon £e p 


Summons, імпе of, by means of notice seni by а pou Purdonashin мау У 
see Summons, service of see m 

Bummons, services of—Purdanashin РНЕ how affected—Oteil Procedure Oode 
(4o Y of 1908), O. V, B. 17—" Where the defendant cannot be found by serving 
nffioer" — Court's power to direst service. 

When à purdanashin lady ів not able to &ooepé service personally, haa no agent 
empowered to acoept service on her behalf, and, has also no adult male member 
in her family upon whom service may be.effected, а valid service is effected 
under the provisons of R. 17 of O. V of the Code сї Civil Prosedure, if the 
serving offioer affixes в copy of the summons on the outer door or some other 
conspicuous part of the house in which the lady ordinarily resides, 

Where it is impossible for the serving officer to obtain eccess to the person to be 
served, either by reason cf the custom of the country or for any othar reason, tha 
oase 1а covered by the description in R, 17 " where the defendans cannot be 
found by the serving offoer.” 

Under 5, 17, no question of refusal arises, ЫП the serving осет has delivered 
or tendered а copy of the summons under Б. 16 to the defendant personally 
or to his agent or to other person competent to acoert Servioe on his behalf, 

I$ is open to the Cours, even where there has been в technical compliance with 
the provisions of R, 17, to order servioe in another mode, if the Court thinks 
fit to до во in the interests of justico. The Court may, in oases of this desorip- 
iion, direct the issue of summons to aepurdasashis lady by means of notice 
seni by registered post, co thatsthe cover may in due course reach the sd 
herself, * Khiroda Bundar Das! v, Nabin Chandra Заһа m 
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Sundarbung—Permanani tenure: ме Rent, abatement of  ... see s 816 


Surrender—Landlord, if bound by mortgage чо the tenant; sos Mox PEDI 
Act, Beo, 86, Ol. (16) .. vis ne 185 


Temporary injunctlon—Oourt, if oan give which forms the cause of action in E 
suit ; ee Injunction ... Sis oes E ы - 464 


Tenant, status of—Lesses kolding over—Leass for 5 years by certifloated guardian 
without sanction of Distriot Judges, if void— Rent Recovery Aot (X of 1859), Seo. 
6, applicability of— Bengal Tenancy Act (VIII of 1885), Secs. 20, 81, 116. 
Where а lessee holds over after the expiry of the tarm of a lease for 5 years and 
remains їп occupation for а period of four years more of agriouliural land in 
a district to which Secs, 90 and 21 of the Bengal Tenancy Aot were, before 
the grant of the lease, made applicable, he acquires the statws of a non-oocu- 
penoy ralyaé, This'staiws o&nnot be retrospestivaly affected by the anbasquant 
extension of Beo. 116, 
À lease for 5 years granted by the certificated guardian of a minor without the 


sanction of the Distriot Judge, is voidablo at the Ingtanoe of the minor. 
Bitanath Panda v. Hare Narain Mahapatra sus 644 


Tenure, creation of, by one oo-sharer--Oo-sharers getting lands within tenure, on 


partitlon—Lands held In severalty in pursuance of private arrangement—Tenure, 
if binding ch other oo-sharers ; ses Estates Partition Act, Seo. 99... m 605 


——-—-, if binding on other oo-aharers~Tenure, craatlon of, by one oo-sharer—Oo- 
aharers gotéing lands within tenure, on partition—Lands held in sevoraliy in 
punrsuanos of private arrangement; ses Hstates Partition Aot, Bec. 99 see 606 

———, sls of— Bid inewflolent to pay off decree and cosis—Bals csonciuded— Sals, 
affect of-—-Bengal Tenancy Aot (VIII of 1885), Baca, 164 (1), 165. 

Under Beo, 164, Bub-seo, (1) of the Bengal Tenancy Асі, if the bid does not 
reach a sum sufficient to liquidate the amount of the встав and costs, and the 
male is concluded, the purchaser becomes entitled to annul sll encumbrances 
other than registered and notified encumbranoss, provided he follows the pro- 
cedure laid down in Вес. 167. The decree-holder is not in peril, if he decides 
noi to pursue the remedy given to him by Beo, 166. Mawab Sir Salimallah 


Bahadur у. Hehanuddi the 2n 2 sie a 659 
Thak ond survey maps, 
Thak and survey mape may be presumed to have correctly. delineated the boun- 
darios of villages, and thus to furnish valuable evidence of possession at the 
time they were made and consequently also of title This presumption may 
be rebutted. Mohendra Kath Biswas v. Shamaunniese Khatan ... EN 167 
Thak map, entry in—Admissibility in evidence—Possewsion ; ses Hijockmant, suis for, 687 
Transaction, same, what is; see Fixplodive Bubstanoos Act, Heo. d (b) ... эз» 881 
Transfer— District Judge, 4 competent to transfer а partioular case to Additional Judge 
—Bengal ОюЦ Courts Aot (XII of 1887}, Sec, 8, Gub-so. (2}—Letters of 
administration, grant of. 
Ii is competent to a District Judge under sub-seo, (8) of section 8 of the Bengal 
Civil Courts Act to tranafir a partiewlar оме to an Nice Вор 
Keahwar Lal y. Јаја! Bibl... ide бег is Ў 487 


Transfer of Property Act, Boo. 48—' тые represents '—Untrue allegation ; 
sss Paohste Raj SP ses с Е sss saa 144 


—— —, Bes, 82—Purohescr of one property satistying d 
(locreo, right of; see Oontributlon ves ive Е 104 
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Transfer of Property Kat (IV of 18589), sec, 83—' Money remaining dus on mori- 
gage '—Morigagse paying to avert sale for arrears of resi—Oharge, priority of 
— Bengal Tenawoy Act (VIII of 1885), Bao. 171. 

Money paid by a mortgages to avert a salo. for arrears of rent under Sec, 171 of 
ifie Bengal Tenancy Act does not become & part of the mortgage&money so as 
to entitle the mortgages to treat itas included in the amount remaining 
due on his mortgage under Seo, 88 of the Transfer of Property Acs, 

Where a payment has been made by a morigagoe under Beo, 171 of the Bengal 
Tenancy Act, the statutory mortgage which Һе soquires ія entitled to priority 
over the charge which he ae holds Manmatha Nath теле Y. Barat 

—— » Beo. 86—8hz months, how calculated ; we Tanana 
M —— Eas eaae, Beos. 88, ops ioris tor sche wml ites A НИ 
mortgage deoroe passed by High Court in its Ordinary Original Jurisdiction— 
Limitation Act, Bob, I, Art. 168; sea Limitation “4 sae 
Tria) Judge—Weight to be given to opinion ; ses Oral evidence tee ova 
Trial Judge, statement of—Cours called upon to review a o&se—Leiters Patent, 
OL. (26) ; see Misdireoton wee EM ase 
— Judge's decision that thare was no каакы of any erepto quatn, rele- 
vant ; sse Misdirection wis P p 
Vendee's right— Vendee's name not registered —Vandec’ Paidin to other oo-aharer 
—Butwara proceedings—Sale of khamar lands by ane oo-sharer to another ; see 
Tistates Partition Act, Bao, 4900 . "T aes wae ^ 
Verdlet of murder by majority of ете incompetent to any verdict on the lassar 
charge of culpable homicide not'amounting вю murder ; ses Misdireotlon 
28 and 25 Viot. О, 104, Беш. 14, 15 ... sss dea Ee sse 
О. 104, Весе. 15, 14... РА РЕ ТЕЕ 
Village Ghowkidari Act-—Governmant’s right of торі and assessment ; 
Chowkidari Obak-an Jands Da ee 
—————————, Beo. 1—' Assigned’ ; ses ‘Ohowkidari Chakran lands 
Voluntary disposition, whas is; sss Insolvency... $e see 
Walver—BSubmission to arbi&ration—Eirkrinsio objection ; sea Arbitration > E 
, when bars е remedy ; ase Probate, revocation of i HER 225 
of torfelture-— Acoeptanoe of rent under protest; sss Abendonmeni ase 
Warrant, execution of, by Districts Magiwirate--Hirocuiive act—Warrant issued by 
Political Agent ; see Indian ЮхігайШоп Act, Beos, 7, 15 T vs 
Waxib-nl.arz, evidentiary value of ; sto Pre-empiion 
' Where the defendant cannot be found by the serving Bicis "Givi Prooedure 
Code, О.У, В. 17—lImpossibiliy of the serving cíloer to obtain осе to ihe 
person to be served ; 500 Summons, servioe of 
Whole саће, if to be referred —Jury, verdict of-—Judge disagreeing with | the verdict as 
regards some of she &ocused ; ме Code of Criminal Procedure, бев. 807 285 


Widow, childless, share ої—БМа Law ; ме Dower ase 
, Н entitled to money deoree against the heirs— Widow In poumon of entire 

estate for dower debt ; se« Dower T tus 
, when entitled to money decree tor hey ЕЕ debt ; авв Dower a "m 
Widow's right to succession to her husband's Babwana or sokag property ; se Hindu 
Iaw—Mimksharae-—Suocession ... E es - Er 
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Wil- Consiruction — Absolute gifi—JIHctoulory gift over— Indian Succession Act (X of 
1865), Seo. 111. 

The will of a Parzoe testator provided that his #wo sons Pallonfi and Jehangirfi 
“are proprietors, half and half, and in equal (shares) of his whole estate; that 
Pallonji, the elder, being in a confused state of mind Jehangirji the youngere 
was to manage the estate and both the heirs are to equally enjoy half and 
half alike the whole estate,” that if Pallonji, who had then no male imme, 
“ gete a male issue, half of the estato is to be made over ёо htm, on his aitain-' 
ing (hie) full age;" that "if my son Pallonji does not get a son, my son 
Jehangir]i is to give away his son as Pallonji’s Palak (or his adopted коп). All 
the clauses of this will are applioable to the said adopted (воп). If а жол be born 
of the body of Pallon]i he (shall) on his attaining (his) full age be the owner of 
half share in the whole of the estate.” The testator's two sons survived him, 
and after the death of Pallonji, intestate and without leaving any male issue, 
Jehangix’s son, ва the Palak or adopted eon of Pallonji, claimed that he was 
entitled under the will фо succeed to the balf of Pallonii, 

Held, that one half of the estate conveyed by the testator vested in Pallonji a 
moris iestatorís ; that the destination ovar to a son who should take upon at 
taining 31 years of age appeared to be language appropriate to the events of the 
deuth of Pallonji during the lifetime of the testator and of his having loft a 
son—the sltuation also being provided for of that son being at that period of 
time under 21; and that when Pallon}i himself survived the testator there 
were no words in the will sufficient to out down the right of Pallonjl to one 
hal! of the estate to а tonanoy for Ше therein, or for a leas period. 

Held, айю, that even assuming that there was an executory bequest to ihe Palak 
son, the bequest was vold-‘under Вес. 111 of the Indian Succeasion Aot. Je- 
hangir Dadabhoy v. Kalkhushru Kavasha s 


Wil—Proba!e, grant of —Hevocation, application Jor— Ратіу cognteant of proceedings, 
when сам apply—Oliation, issus 0f-—~Minor—Burden of proof—Sowsd and 
disposing mind—Oourt's duty. 

The principle that А party who is cognimant of the proceedings for probate or 
letters of administration and might have intervened, is bound by their result 
and cannot be allowed to re-open them, has no application to the сазе where 
the person affected by the will was the infant son of the testator, the infant’s 
mother being also an infant and his (infant’s) three unoles were named as suc- 
oemgive executors in the will 

All persons, whose interests are or may be adversely affected by tha decree of 
the probate Court should have notioe of tha prooeedings, and, an opportunity, 
should they chooss $o avail ihamselvos of it, of intervening for the protection 
of their Interests, This purpose is not achieved merely by issus of citations 
to infanta, The proper oourse for the propounder of the will to follow is šo 
have s guardian ad litem appointed for the infant concerned. 

The onus 1s on the executor to establish that the decoased had sound and disposing 
mind at the fima when ha is said ю have executed the will. 

Ths Oourt before pronouncing for the will, must be satisfied beyond all reasonable 
doubt, that the testator was fully cognisant of ita contents, and in & condition 


to exeroiso, and did exercise, thought, judgment and reflection respecting the 
act ho was doing. Dwijendra Nath Purkayastha v. Golok Nath Sarma 


Purkayastha ise tee is oss . 
Will— Will not proved, if and when oan be admilisd in evidenss—Indian Succession 
Aot, Bao. 187, а 


А will not proved in tha Probate Court may be cited in evidence for a limited 
purpose. * 
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Wiu—(Oond.). 
Bection 187 of the Indian Succession Act, which is Incorporated In the Hindu 
Wills Act, does not debar the use of a will in evidenoe for a purpose other than 
the establishment ofa pen as exeou&or or legates. шунын Юва о. 
Jagenneth Das... és sie 
——, proof of—Person, when deprived of his nghi to TM the will proved in his 
presence ; sae Probate, revocation of an ie V v 
——, propounder of, duty of—Infants—COitation, issuo ої; sse Will 
——— not proved in Probate Оостё, if and when oan be cited in evidence ; see Will 
Withdrawing money deposited by purchaser of non-transferable oocupancy holding, 
айео% of ; ses Hatoppel Sue bse КА 
Written statement of аоопдей, nature at—Bvidenos ; м4 зы Bubstanoes Act, 
Вес, 4 (b).., гы уф ase 
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ACQUISITION OF OCCUPANOY RIGHT. . 

Having traced the orlgin of occupancy ralyat In my last article (1) 
we have to see how the occupancy right developed. We have 
seen that an extenjled right of occupancy was conferred for the 
first time, by Act X of 185g. Under section 6 of Act X of 
1859, and section 6 of Act VIII (B. C.) of 1869, every ralyat who 
had cultivated or held land: for 12 years, hada right of occu- 
рапсу in the land so cultivated or held by him, whether it was 
held under & pa//a or not, so long as he paid the rent payable 
on account of the ваше; but this rule did not apply to &&amar, 
nij jole or sir land belonging to the proprietor of the estate or tenure 
and let Бу him on lease for a term, or year by year, nor, as regards 
the actual cultivator, to land sublet for a term, or.year by year, by 
а ralyat having a right of occupancy. The holding of the father or 
other person from whom a raiat inherited .was to be deemed the 
holding of a raiyat within the meaning of the section. By section 7 
of these Acts, it has been further provided.that nothing in section 6 
should be held to affect the terms of any written contract for the 
cultivation of the land entered-into between a landlord and a гајум, 
when it contal ned an express stipulation thereto. 


Under Act X of 1859 and Act VIII (B. C.) of 1869, it was 


necessary for the acquisition of a right of occupancy in land a 


that a ralyat should hold the same land for 12 years, and if 
he took. up fresh land in the village, he had no right of 
occupancy init until the lapse of a period of 12 years (2). Now 
under the "Bengal Tenancy Act, according to section ;21, а 
ralyat is a settled ralyat of the village and has ап occupancy 
right in all land in the village in which he, or the person whose 
heir he is, hag held any land for ra years. A tenant whose tenancy 
originated at a time when Sec. 6 of Act X of 1859 wasin force, 
becomes a settled raiyat by occupation for 12 years ending at 
a time when the Bengal Tenancy Act is in force: Rafiuddin v. 
«Inpar (3). . In Sara! Ohandra Roy v: „Алтая (4) where the 


(1) See 18 С.І. ]. 275. т, (а) 22 W. R, 228. 
. Quer) Bs. (4: I. E. R, 41 Calc. 725; 8C. W. N. Gor. 
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holdings of defendants consisted of land held by them partly for 
more than 12 years and piwtly for less than 12 years, and the two 
clas-es of land were undistinguishable, it was held that the defendants 
were setiled rafyats, and had under section 21 Occupancy tight in all 
the lands held by them, Dat this rul; does not apply to char or 
dearah land or to land hell under the custom of жата, and the 
raiyat shall not acquire occupancy right in these until he has held 
the land in question for 12 continuous years (1). 


Thus it is no longer necessary for the ralyat to hold any 
particular land, for a continuous period of 13 years to acquire 
occupancy right, save and except in the case of char or dearah 
land or lands held under the custom of жалі. А тауа 
can, now, acquire occupancy right in land, provided he or his 
ancestor or his co-sharer bas held the land in one and the 
particular village, for a continuous period of 12 years. A person 
shall be deemed for this purpose to have continuously held 
land in a village, notwithsmnding that the particular land held by 
him has been different in different times (2). There is one point, 
in which the provisions of this rule has been left uncertain to some 
extent. It is a debatable polnt, whether a raiyat can become a 
* gettled ralyat" by holding during 12 years different plots of land 
In the same village under different landlords, or whether he'must 
hold his land under one and the same landlord. But the use of the 
word " villae" in sectlon 20 goes to show that the raiyat is not 
required to hold land under one and the same landlord to acquire the 
status of a " settled raiyat.” ‘ Village," as defined In section 3 cl. 10 
of the Bengal Tenancy Act may be the property of several landlords. 
In section 20 of the same Act only the word “ village" is used, and 
no Interpretation isto be introduced so as to curtall the right of a 
tenant and to restrict the plain meaning of the enactment, It was at 
one time proposed to insert the word “estate” in this section In 
place of the word “village,” but such alteration was not allowed. 
Thus it seems that It is the intention of the Legislature that a ralyat 
can become “settled raiyat” by holding during 12 years different 
plots of lands In the same village under different landlords. The 
only restriction which the landlord can enforce against the raiyats 
from acquiring occupancy rights is by preventing them from acqulr- 
Ing occupancy rights by shifting them from one village to another 
within thelr estates before the completion of the statutory period. A 
person is considered to be a “ settled ralyat of а nu so long as һе 


(1) Sec. 186 of Act уша 1835. 
(2) Sec. so cl, з of Act VILI of 1885, А 
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holds any land as raiyat іп that village and for one year thereafter (1). 
If aralyat recovers possessicn of his hclding under section 87 of the 
Act he continues to be the settled ralyat of the village notwithstan l- 
ing his prévious dispossession (2). А settled raiyat acquires occu- 
pancy right in land he holds, however short his period of occupation 
may be, In Madras, every raiyat іп possession or who shall here- 
after be admitted by а landlord to possession of raiyati’ land, not 
being old waste situated in the estate of such land-holder shall have 
а permanent right of occupancy in his holding (3). 


According to Act X of 1859 and Act VIII (B.C.) of 1869, 
as well as under the present Bengal Т‹папсу Act two things are 
primarily necessary to constitute a settled ralyat. He must fist be a 
raiyat and not a trespasser or middle-man or even an under-raiyat ; 
and secondly he must hold for the purposes of cultivailon. The 
Acts of 1859 and 1869 lay down “every ralyat who shall have 
cultivated or held." The Bengal Tenancy Act lays down “every 
person who has held аз а raiyat” Thus under the Act 1859 it has 
been held in the Full Bench case of Sheikh Peer Bua v. Sheikh Miajan 
(4) that an occupation by a trespasser could not confer a right under 
this Act, and could net be taken into account in considering whether 
a person had occupied as a ralyat for 12 years. In Jshan Chandra 
v. Harish Chandra (5) plaintiff. having in a former sult obtained a 
declaration that certain land was his wal land not defendant's 
lakheraj brought a suit for Алаг possession, it was held that the 
defendant's holding either аз a bor/adar ог as a trespasser gave him 
no right of occupancy under section 6 of Act X of 1859. Mere 
possession, however, of & permissive character and without any 
fight cannot confer a right of occupancy (6. In the same way 
under-ralyat who is, not a ralyat under section 4 and cl. (3° of 
section: 5 cannot be a settled ralyat(7). The section of the 
Bengal Tenancy Act seems to go far beyond the old Jaw; no person 
who is an under-raiyat, even if he be holding under an occupancy 
ralyat, or a raiyat at fixed rates, can now bea settled raiyat. ‘I here 
was some- conflict of opinions as to the acq ilsition. of occupancy 
right by under-raiyats when Act X of 1859 was in force but under 
the Bengal Tenancy Ао an under-raiyat cannot acquire such right 
unless custom or usage favours him (8). MES А 

(1) Sec. ao cl s Act VIII of 1845. (2) Sec 20, CL 6 of Act УШ of 1335. 
(3): Ssc. 6 Midras Асі No. 1 of 1998 

(4) W.R Sp,F B, 145. (S1 13 WLR tg. 

(6) at W. В 400. NOW Ё. 153. 

(8) Sec. 183, ШрегаЧоа 2 of Act УШ of 1835. 
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Section 21 of the Bengal Tenancy Act confers upon the settled 
raiyat the right of occupancy in all land for the time being held 
by him as a ralyat in that village. Every person who being a settled 
raiyat of a village, held land as a raiyat. in that village at any time 
between the and day of March 1883, and the commencement of the- 
Bengal Tenancy Act shall be deemed to have acquired a right of 
occupancy in that land under the law then ín force. It ів to be 
remembered that the snd day of March 1883, is the date on which 
leave wes obtained to introduce into the Council the Bill to amend 
the Tenancy Act. The object of giving occupancy right to ralyats 
who held land in a village between the and day of, March 1883 and 
the commencement of the Bengal Tenancy Act, was to prevent 
ralyats being induced to contract themselves out of their rights 
during the passing of the Bill through the Council, | 


Every settled raiyatis an occupancy ralyat but every occupancy 
raiyat is not а settled ralyat, An occupancy right may be 
acquired by a new comer, by purchase (provided it be trans- 
ferable by custom), while the status of settled ralyat is acquired 
by cultivating any land in the village as a ralyat for 12 years, 
or by inheritance from a raiyat who has done so (1). In 
Kuldip Singh v. Ohaiur Singh Rai (2) it has been laid down that 
the status of a settled raiyat as defined In section 20 of the Bengal 
Tenancy Act, cannot be transferred and consequently though every 
-settled ralyat has a right of occupancy, every occupancy raiyat is not 
necessarily a settled raiyat. Tenancy Act has been made for the 
protection of tenants, So the озы: is on the landlord to disprove 
the assertion on the part of their raiyats of their having held land 
-continuously for 13 years. This presumption can only arise in the 
case of a raiyat who has other occupancy holdings in the same 
village when those other occupancy holdings are held under the same 
landlord. And this presumption as has been held in Beni Prosad v. 
Chaturi Tewari (3), does not apply to the occupants of char or dearah 
land, who if they allege that they have been for ra continuous years 
In possession must prove that allegation, nor does it apply.to a suit (4) 
for rent, which is not à proceeding under the Bengal Tenancy Act (5), 
In Ambika Charan у. Daya Gasi (6) where a suit was brought by 
a purchaser of estate at a sale for arrears of Government revenue, 
it has been-held, that it is for the defendant who claims to bea 

(1) Statement of Objects and Reasons, of ВШ No. IIL of 1897, - 

(а) 3 C. L. J. 285. o (3 1 L- R. 33 Cale, 444. 

(411 C. L Ja 56,364. - = (5) L L. R, g5 Cale и, o ° 075 - 
(6 ro C, WiN, ggg 0 зс eS 
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raiyat with a right of occupancy to start a prima facie case. by show- 
ing that he held the lands qs a raiyat within the meaning of the 
provision to section 37 of Act XI of 1859. 


A raiyat who has right of occupancy оп а piece of land, has the 
same right Inthe land accreted to that land of his (1), but he does 
not acquire the same right, as held in Beni Prosad v. Chaturi 
Tewari (1) if he is a yearly raiyat of Char or dearak land. Occu- 
pancy rights cannot be acquired in land acquired under the Land 
Acquisition Act, 1894, for the Government or for any local ашһо- 
rity or for a Railway Company or lands belonging to the Govern- 
ment, while such Jands remained the property of the Government, 
or of any local authority or Railway Company, or to a proprietor's 
private land known in Bengal as kAamar, wij-jofe, and in Bebar as 
riral, nij. sir or Kamat, when any such land is held under a lease 
for a term of years or under a lease from year to year (3), This 
right cannot be acquired in Ghatwali lands (4). It is to be men- 
tioned here, as has been said before, that no right of occupancy can 
be acquired in char, dearah or xfbandi lands unless a particular piece 
of such land was held for r3 continuous years (s) No contract 
can be entered into between landlord and tenant which shall bar 
the acquisition of occupancy right in land or shall take away an 
occupancy right in existence at the date of the contract (б). But 
a contract ів valid against a raiyat precluding him from the acquisi- 
tion of occupancy right in land for a period of 30 years if such land 
be reclatmed by the landlord by his own servants or hired labourers, 
In Gulap Misser у. Kumar Каіамана Singh (7) where the tenants 
proved that they had been holding at a uniform renral for 27, 57, 
and бо years, It has been held that apart from section 5o of the 
Bengal Tenancy Act, it could be presumed that they were occupancy 
ralyats holding at rent, fixed in perpetuity. - ; 

A right of occupancy шау bs acquired by а tenant even in 
chowkidari chakran lands under section 6 of Act X of 1359 
(8); Ordinarily, occupancy right does notaccrue in lands held 
under a service tenure (9). In Afrüwwjoy Roy v. Fetun Lal (10) 
it has been held that an occupancy right accrues in service tennre 
if in the inception of such tenure it was a “middle-man’s interest, 

and if such tenure-holder let out the land to cultlyating ‘ralyats ; 

(1) I. L. В. at Calc. 233. (а) L L R. 33 Calc. 444. ^ — 

(3) Sec. 116 of Act VIII o£ 1885. (4) 1.1. R. 33 Calc. 640. 

(5) Sec. 188 of Act ҮШ of 1885. (6) Sec. 178 of Act VIIT of 1885; 

(7) 12C. L J. тоу. 57 | ,^ (8) LLR. gt Сас зой, 

(0) I, L R. 4, Cala бу. |. (0) 5C Jiss 727007 
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but if at the time of the grant, it was intended that the grantee was to 
hold it himself and enjoy the proceeds thereof, in lieu of services to 
be rendered by him, it could not be said simply from th» fact that he 
sublets the land to somebody else, that that person would acquire a 
right of occupancy against the right of landlord. Tenants under 
service tennure-holders do not acquire right of occupancy by holding 
the land for more than 12 years. The grantor of the service tenure 
can sue the under-tenant in ment aftereject the death of the grantee 
without any service of notice on the under-tenant (1). 


The right of a settled raiyat continues ina village, as long as 
he holds any land as a raiyat in that village and for one year there- 
after (з), Thus a riayat may abandon his holding and leave the 
village and may still retain a right of a settled raiyat, provided he 
returns within one year's time and takes another holding in the same 
village, it may be under a different landlord. 


According to sectlon 44 of the Central Provinces Tenancy 
Act (XI of 1898) the occupancy right is acquired in the same way 
as that under the Act X of 1859. The same right is acquired in the 
same way (section 11) (Under the North-West Provinces Tenancy 
Act П of rgor) This mode differs from the acquisition of occu- 
pancy right under the Bengal Tenancy Act, inasmuch аз “Ше 
same land” is necessary to be held for a continuous perlod 
of ra years. In computing the statutory perlod of 12 years, 
required for the acquisition of ight of occupancy, raiyats 
were entitled to add to their possession the period during which 
the persons from whom they Inherlted the land had been in 
occupation; or to add the period of their transfers if the jotes are 
transferable (3). 


Occupancy right can be acquired by a trespasser (4), à secret 
possessor (5), middle-man (6), a farmer of rent (7) mortgagee 
holding under а surspeshgi (8), а licensee, whose possession is of a 
permanent character (9), а sub-lessee from an occupancy raiyat for 
а term or year by year(10?, a raiyat under a service tenure-holder who 
refuses to perform services incidental to such holding, a raiyat occu- 
pying si .jo/ or khamar land, under a landlord whem such land 
Із held under а lease for a term of years or under a lease from 
year to year (see ante). 


(1) 11 C. W. N. 46. (2) Sec. 20, Cl. 5 of Act VIII of 1885 
(3) I. L. К. то Calc. 45. (4) L L. R. 14 Calc. 67. 

(s) 3 W. R, Act X, 1859. » (б) т W. К. 68. 

(7) as W. К. 503. (8) 1 C. W. М. 83. 


(9) 2: У. К. 400. j (10) 6 W. К, 168. ^ 
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Princlple of. mer- 


immediate superior right of the same land, even if such aright be that ©” 


of a fractional proprietor (1) under the rent Acts of 1859 and 1869 
there was no legal bar to the two rights—the right of tenure-holder 
and oocupancy right—being in the same individual. The principle of 
merger has been brought in by section 33 of the Bengal Tenancy Act. 
A merger takes place where the tenant acquires immediate reversion ; 
for when the greater estate and a less coincide in the same person 
without any intermediate estate, the less is said to be merged in the 
greater (2). It is only when the immediate landlord acquires а 
right of occupancy, and both the interests are united in the same 
person that the occupancy right ceases to exist. If, however, the 
occupancy right is acquired by a superior landlord, i2, by the land- 
lord of the landlord, there is no union of the two rights In the same 
person, and the right of occupancy continues to subsist. There is 
no merger if the patni interest comes in the same hands as the 
zemindari interest (3), but in case of patni interest created after the 
passing of the Transfer of Property Act merger mises (4). Section 
32 sub-section 2 provides rules for merger in case of fractional pro- 
prietor. It has been held in Yawadal Hug v. Ram Das Saha 
(5) that sub-section 2 of section 22 of the Tenancy Act provides that 
if an occupancy right is transferred to a person jointly interested in 
the land as proprietor, the occupancy right ceases to exist, It is not 
sald, that the sub-section cannot be understood to mean that the 
holding shall cease to exist, but that the occupancy right which is an 
incldent of the holding shall cease to exist, and there is nothing in 
the sub-section inconsistent with the continuance of the holding, 
divested of this right of occupancy which attach to ít. The saving 
clause in the sub-section "that nothing in it shall prejudiclally 
affect the rights of any third person," indicates also that the holding 
would for some purposes, at all eventa, continue to exist, But it has 
heen held in Aamsaran v. Mohemad Latif (6) that when а sole 
landlord has brought an occupancy holding to sale for a money 
decree, has purchased it himself and settled it with a new raiyat, 
he could not sell the same occupancy holding again in execution 
of decree gor arrears of rent of past years. It was said that there 
was no subsisting right in the the old ralyat, which could be sold, and 


(1) Sec. 22, Act VIII of 1885. 
(2) Foe's Landlord and Tenant (4th Edition) P. 645. 
(3 L L. R. 19, Cale, 760. ` (p) 1. L. К. 98, Calc. 744. 


(911. R, 24 Cale, 143. (6) 3. C. W. N. ба. 
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the plaintiff, who purchased at the seoond sale had acquired nothing. 
The case of Fawadal Hug (1) was again distinguished in Gi- ith Chan- 
dra v. Kedar Chandra (2).. It is sald that section 22 does not make a 
non-transferable occupancy -holding transferable when the purchaser 
happens to be. one of the proprietors. That section, read in connec- 
tion with other sections of the Act, must be taken to refer to occu- 
pancy holdings which are of a transferable character, and the sec- 
tion enacts that when such а holding is transferred to one of the 
co-proprietors the occupancy right in the land so transferred shall 
cease to exist, The correctness of the decision іп Yawadal Hug’s 
case (т) was subsequently affirmed by the Full Bench сазе of Ram 
Mohan v. Kaehu (3). The object of the amendment of section 32 
by Act I (B. C.) of 1907 was to counteract the ruling of the High 
Oourt in Fawadal Hug's case(1). “ This decision ” it is said, “ lays 
down.a rule opposed to the policy of the authors of Act VIII of 1885, 
which was to discourage the acquisition of occupancy holdings by 
landlords.” In the report of the Select Committee it 18 stated “ where. 
the sole landlord acquires an occupancy holding of his raiyat, the 
interest of such landlord and tenant merged into landlord’s inter- 
est; and that when one of several co-sharer landlords, or joint 
tenure-holders acquires an occupancy right of a tenant of all the 
co-sharers or joint tenure-holders, such landlord ‘cannot thereby. 
acquire an occupancy right, or by sub-letting, bar the acquisition of 
raiyati rights by the lessees. At the same time, under the section, 
as modified by us, the landlord will not be prevented from cultivat- 
ing the land himself, though the holding will not become proprietor's 
land." Lately it has been laid down (after the amendment) in 
Lakhi Kanta v. Balbhadra (4) following Girish Chandra v. Kedar 
Chandra Ray (a) that when a co-sharer landlord purchases a non- 
transferable occupancy holding, he acquires no interest in the 
holding by his purchase and cannot avail himself of the provi- 
sions of section 22 sub-section 2 of the Bengal Tenancy Act. 
Section 22 does not apply to the case of the vesting of the holding 
in the landlord under section 26 of the Act upon a failure of heirs 
of the occupancy raiyats. The words “transfer, succession or other- 
wise" in section 22 do not include suoh а case. The «expression 
“or otherwise " as used in the section means “or in a similar way." 
(s). But this*princlple does not apply in case of і ardars. А 
person holding land as an tyardar or farmer of rents shall not, 


qa) I. L. R. 24 Cal. 143. z (a) L L. R, 27 Calc. 473. | I 
(9) L L. R. за Cale, 386. ° (4) 15 C. L. J. за. Ae 
Eres (5) 13 C. W. N. ta, ~ 
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while so holding, acquire by purchase or otherwise, right of occa- 
рапсу in any land comprised in this” Bara or farm. In Masyk v. 
Bhigaiati В; mania (1) the question raised was whether certain 
persons who had occupied land as ralyats were debarred from 
acquiring occupancy rights in it owing to their being jointly interest- 
ed in the land as i/ardars or farmers. It was held that they were 
not. Secton 22 does not lay down that when an íjardar purchased 
a holding in execution of a decree under the Bengal Tenancy Act, 
as it stood before the amendment of 1907, the tenancy ceases to 
exist (а). But an ijerdar who has purchased an occupancy hold- 
ing acquires it as a non-occupancy holding, and he settles the same 
with another, he settlee itin the character of a raiyat and not as 
an ijardar (3). ° 

We have seen the principle of merger is applied in the case of a Anomaly In case 
fractional proprietor, Buta peraon having a right of occupancy in Ж дере d re: 
the land does not loose it by subsequently becoming jointly interested 
in the land as proprietor or permanent tenure-holder or by subse- 
quently holding the land in ijara or farm (4). Thus when a sole 
landlord transfers his right to a joint tenant, a tenant's right is not 
thereby destroyed (5). In connection with the doctrine ef merger 
an anomaly arises in the case where a co-sharer landlord purchases 
an occupancy holding of a raiyat. He may create the interest of a 
raiyat or tenure-holder in respect of the land with a third person, but 
it is not clear what will be his own position with regard to his other 
oo-sharers in respect of the same land. -. 

(1) I. L. К, 18 Calc, rar, (a) 16 C. W. N. lxxii, 

(з) 15 C. L. J. 647. Seo also 4 C. L. J., 209 and 13 C. L. J. 568. 

(4) Soc. 24 Bengal Tenancy Act, Expl (5) 12 C. W. N, 563, 


SugENDRA Nara Ray, 
Munsif, Ranaghai. 





NOTES ON CASES. 





Highway—Premises abuiting—Private right—Access, right of— Cobb 
Interference. v. 
Бау, 


The owner of land adjoining a highway has the private right of 
passing from his premises to the highway and if this right is COET K B. 
obstructed he can bring an action against the person causing the 
obstruction. He is not then in the position of a member of the 
public complaining of an obstruction to the highway. 
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The owner of such premises has precisely the same right with 
respect to the wall of his house abutting on the highway as in the 
case of a doorway leading to the highway, Where a person prevented 
the owner of a wall abutting into a highway having access to from 
his wall by putting up some boards close to the wall: 2404 that an 
action lay for injunction and damages. 





Prise Court—Enemy's vessels—Claims of Shareholders and Mori- 
gagees— Neutrals —Hague Convention, 1907, No. 6 Art. S—Ap- 
pearance by alien enemy. 

A vessel flying the German flag which was ignorant of the out- 
break of hostilities was encountered on the high seas and captured. 
by a British cruiser: 27/2 that as Germany had not acoepted Art 3 
of the Hague Convention, 1907, No. 6, the vessel could be condemn- 
ed and sold bya British Prize Court. Held further that claims by 
neutrals as mortgagees of the vessel and by Britishers as shareholders 
thereof must be rejected, but the Crown out of Из bounty may deal 
favourably with such claims. 

Before an appearance can be entered by an allen enemy, he must 
file an affidavit showing that notwithstanding the fact of his being 
in the ordinary ciroumstances an allen enemy, there are special 
circumstances entitling him to appear and be heard. 


Criminal law—Larceny. Act, S. 85 (Cf. Indian Evidence Act, 
S. 26 proviso). 

Evidence given voluntarily by a witness in proceedings ina 
court of law is not given in consequence of any compulsory process 
of a court and he cannot claim exemption from being prosecuted for 
offences disclosed by such evidence, 
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BIB HERBERT OAERNDUFE. 


We are deeply grieved to record the sad and untimely death of 
Sir Herbert Carnduff, one of the Puisne Judges of the High Court, 
which took place on Friday the 22nd January last at his Calcutta 
residence, after a protracted suffering patiently and cheerfully borne. 
Herbert Cameron Carnduff was the: eldest son of the late Mr. D. 
Carnduff of the Indian Educational Service, and was born at Berham- 
pore on July 17, 1862.” He received his education at Edinburgh 
University and was a scholar of Balllol.College, Oxford, and 
afterwards became a Barrister-at-Law of the Inner Temple. In 1883 
he entered the Indian Civil Service, where he soon made his mark, 
and served with great distinction in various capacities both under 
the Government of Bengal and the Government of Indla. He was 
appointed Under-Secretary to the Government in 1887, became the 
Registrar of the High Court In 1889, and acted as District and 
Sessions Judge, and Judicial Commissioner in Bengalin 1894, 
1904 and 1906. From 1895 to 1903 he was connected with the 
Legislative Department of the Government of India as Deputy Secre- 
tary and Officiating Secretary and for some time in 1903, he also 
acted as Private Secretary of Lord Curzon, who, іг is well-known, 
held a very high opinion of him. In 1908, after a career of excep- 
tional brilliance, he was elevated to the dignity of the High Court 
Bench, which he adorned with conspicuous ability and distinction 
to the lastday of his life. A painstaking and conscientious Judge, 
anxious nobonly to do justice but also to make people feel that 
justice was being done, with a never-failing fund of courtesy and 
patience, the late Justice Sir Herbert Carnduff won and enjoyed the 
confidence of all branches of the legal profession as well as of the 


litigant public. 
At the High Court on Monday the 25fh January references were 
made to his sad, and untimely death. 


I 
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Just at 11 o'clock Sir Lawrence Jenkins accompanied by all the 
other Judges entered the Court room and after they had taken thelr 
seats on the bench, the Advocate General as President of the Bar 
Association, addressed the Court and all the time the referehce was 
being made the whole crowd stood. While making the reference 
the Advocate-General was visibly moved, so were the Chief Justice 
and the other Judges. While replying Sir Lawrence Jenkins was 
so much over-powered with emotion that he at times could not give 
vent to his expressions of feeling. With a heavy heart, sorrowful 
look and tears in his eyes he gave only a short but fitting and im- 
pressive reply to the eloquent tribute made by the members of the 
various branches of the legal profession. 


The Advocate-General said:—My Lord the Chief Justice and 
my Lords! On behalf of the Bar, I desire toexpress our deep 
sorrow and sense of personal bereavement at the sudden 
and pathetic loss of the Hon’ble Sir Herbert Carnduff, a Judge 
of this Court anda friend known to, and loved ‘and respected 
by each one of us. We are assembled here in these numbers 
to do honour to his memory. His untimely death is a loss 
indeed, not only to Bench and Bar, to his family and friends 
and to the service to which he belonged, but itis also in every 
sense a public loss. After а career of twenty-five years in the Indian 
Civil service in which he occupied with distinction and credit many 
and various positions of public importance, both administrative and 
Judicial, he attained in 1908 the dignity of a Judgeship of this High 
Court, and recently in 1913 reoelved the well-merited honour of 
knighthood in recognition of his services which had then extend- 
ed over thirty years. To you my Lords, who are his colleagues 
and whose presence here is a fitting tribute of respect to his me- 
mory——it is scarcely necessary to say that he had personal qualifica- 
tions of a rare order, and а most attractive and winning personality 
I asall who knew him, recognised and esteemed his many sterl- 
ing qualities and admired his judicial work and his gifted indivi- 
duality. On the Bench he was invariably painstaking, patient, im- 
partial and firm yet merciful in the administration of justice, anxious 
to seek the truth in all cases and to be fair and just to all men. 
A member of the English Bar, with high legal attalnments, sound 
judgment, and wide experience in the Indian Civil Service, he com- 
bined—if I may say so—all the qualifications which ensure to the 
preservation of the best traditions of British Justice in India, But 
above all, it was his personal charm of manner, his perfect and 
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invariable courtesy and his kindliness of heart which in 
conjunction with his other admirable qualities so endeared 
him to all who knew him, and won for him the esteem, affection ànd 
respect ,with “which he will long be remembered by all branches of 
the legal profession in these courts, After acute suffering patiently 
and cheerfully borne, he has died in India to whose service he has 
devoted the whole of his useful life : died attending to his duty to the 
last. In India his memory and example will long be cherished. I de- 
sire to record the sorrow of the Bar—as wellas my own great personal 
sorrow—at his irreparable loss and to assure his family of our 
heartfelt sympathy with them intheir bereavement—which 1s also 
truly our bereavement, 


Babu Ram Charan Mitter, Senior Government Pleader, sald: 
My Lords as representative of the Vakils Bar, I beg respectfully to 
endorse every word that has just been said in reference to Sir Her- 
bert Carnduff.. By his premature death this Court has lost an able, 
conscientious, experienced and independent judge, who always was 
uniformly kind and courteous to all who appeared before him 
on behalf of the suitors. The Government has also lost an able 
councillor whose advice it always justly appreciated und valued, 
and the country has lost one of her true friends, who always gladly 
associated himself with all that was calculated to improve the 
welfare of the people with whom he passed the best years of his 
lite. My Lords we join in sending to the bereaved lady our condo- 
lences in her sad bereavement. | 


Babu Mohini Mohan Chatterjee, Atorney-at-law, sald :—Му 
Lords, as the senior attorney present here, I desire to associate in the 
name of my branch of the profession with everything that has fallen 
fror the learned Advocate General and the learned Government 
Pleader. 

The Chief Justice on behalf of the Bench said :—Mr Advocate 
General, Babu Ram Charan Mitter and Babu Mohini Mohan Chat- 
erjee—It can be truly said that the death we mourn to-day has 
caused а wide-spread public sorrow, and nowhere has this sorrow 
been more keenly felt than in this High Court where we mourn the 
loss of a judge held in high esteem, a colleague much beloved 
anda friend who will be sorely missed. Mr. Justice Carnduff 
brought to the discharge of his Judicial duties @ well-equipped 
justly-balanced mind, a never failing friend of courtesy and patience, 
and above alla keen and abiding sense of justice. But his work 
‘and influence were not limited to his Judicial office. He was en- 
dowed with a personality which attracted by its own peculiar charm 
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all that knew him, and he thus became the centre and inspiration of 
meny and varied movements in our midst, for none that deserved 
ever failed to gain his support, In that we have lost him in the 
prime of his manhood we all must fee] the poorer to-day, but in that 
he has left us the example of a pure, simple and upright life and of 
suffering at the last borne with fortitude, assuredly we have gained 
& rich inherltance. , 


Mr. Advocate С: пега] we feel that it will only be a шшр 
tribute of respect that the Court should adjourn to-day. 


THE ANNALS OF THE BENGAL BAB. — (Concluded) 


These names were struck off under а rule of the Supreme 
Court passed in the 4th Term 1782. The rule was “ It is ordered, 
that name of every Attorney or Proctor of this Court who shall 
hereafter depart out of the limits of the jurisdiction of this Court, 
without leave of this Court, for some good and sufficient cause first 
had and obtained, and shall remain not resident within the same 
for the space of one year, and of every Attorney or Proctor who . 
by ceasing to practise and to attend on this Court for the space. of 
one year, or who for any other cause shall appear to the Court to 
heve quitted the profession of an Attorney and Proctor of this Court, 
and the person whose name shall be so struck off shall thenceforth cease 
to bean Attorney or Proctor of this Court and his name shall not be 
restored to the said rolls, nor shall such person agsin become an 
Attorney or Proctor of this Court, unless the Court shall think fit to 
restore his name to the sald rolls, and shall re-admit him Чо be an 
- Attorney or Proctor ; and it is further ordered, that the Clerk of the 
Crown, the Registrar of the Equity, Ecclesiastical апі Admiralty sides 
of this Court, and the Prothonotory of this Court, do on the first day 
of every term report to the Court the names of such Attorneys or 
Proctors as shall appear to them to fall under this гше, provided 
nevertheless that the name of no Attorney or Proctor shall by 
virtue of this rule be struck off from the said rolls until notice in 
writing shall have been struck up in the several offices of the Clerk of 
the Crown, the Registrar of the Ecclesiastical, Equity and Admiralty 
jurisdiction, and,of the Prothonotory of this Court, for the space of 
fourteen days, containing the reason why such name is intended to 
be struck off, and requiring the Attorney and Proctor to show 
cause within that time why, such name should not be struck off the ' 
said rolls.” 
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Besides J. A. Hicky there was another Attorney who incurred the 
displeasure of the supreme Court, viz. Mr. Naylor who was commit- 
ted to jail for contempt of Court. Mrs. Yay in her letter dated 29th 
May 1708 gays (1), “ There -xists, it seems, a strong jealousy b.t- 
ween the Government and the supreme Court, lest either shauld 
encroach on the prerogative of the other. The Jatt г not long 
since committed Mr. Naylor, (һе company's attorney, for some 
breach of privilege, who, beirg in a weak state of health at the 
time, died in confinement, " There is a little inaccuracy in this 
statement. Mr. Naylor, as Archdeacon Firminger points out was in 
jail from 1stto 16th March 1780 and he died on the 19th August 
1780 and not in coffinement as stated by Mrs. Fay 


One of the attorneys enrolled in 1779 was Henry Swinhoe, whose 
descendants are now living in Calcutta. For more thana century the 
name Swinhoe figures prominently in the list of solicitora practising 
in this country. The entry in Mr. Justice Hyde’s Notes is as 
follows :— Henry Swinhoe of the Town of Newcastle upon Tine (?) 
was admitted an attorney and Proctor of this Court He produced 
his admission in the Court cf King's Bench in England, February 
то, 1775." (t) 


Clause XI of the Charter establishing ths Supreme Court of Judi- 
cature at Fort William in Bengal (dated the 26th March 1774) 
authorized and empowered the Supreme Court "to approve, admit, 
and enrol such and so many Advocates and Attorneys at Law, as to 
the sald Supreme Court of Judicature ' * shall seem meet, 
who shall be Attroneys of Record and shall b», end are hereby 
authorized to appear and plead, and act for the suitors of the said 
Supreme Court * * + '; and the sald Advocates and Attorn-ys, 
on reasonable cause,to remove ; and no other person or persons 
whatsoever, but such Advocates or Attorneys, so admitted and enrolled, 
shall be allowed to appear and plead, or act in the sald Supreme 
Court > + ° for or on the behalf of such suitors or any of them.” 

In the first term, 1774 the Judges passed a rule according to which 
every Attorney, before Ins admission, had to, (as is still the rule) 
take the oath of allegiance and also an oath that he would truly and 
honestly “ derhean himself in the practice of an Attorney or Proctor, 
as the cas» may b», according to the best of his knowledge and 
ability." | 

No change inthe rule relating tothe admission of attorneys 
was made till the first term 1799. In the meanwhile good many 

(1) See Mrs. Fay's Letters published by Archdeacon Firminger, Mrs. Fay 
was the wife of a Calcutta Barrister. x 

(2) Hyde's Notes 1779. 1 term, Friday January &h 1779 
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practical difficulties arose and the Supreme Court had to solve them. 
One of those difficulties was about Lawyers who came out to India 
without the leave of the East India. Company. This difficulty arose 
especially in the case of two Advocates, vix. Mr. Davies айа Mr. Fay. 
We have already referred to Mr. Davies’ case (r) Mr. Fay's posi- 
tion may be best described in the language of Mrs. Fay (2). “ When 
my husband” says Mrs. Fay “ walted on Sir E. Impey, the Chief 
Justice, to show his credentials, he met with 2 most flattering recep- 
ton. І во happéned that he was called to the Bar from Lincoln's 
Inn, and seemed quite at home while perusing the papers, being 
acquainted with the handwriting of the officers who prepared them, 
and perhaps that circumstance might render Rim more partial. ' 
On Mr. Fay’s expressing some apprehension lest his having come 
out without the leave of the East India Company might throw 
obstacles in the way of his admission to the Bar here, Sir Elijah 
indignantly exclaimed “ №, sir, had you dropped from the clouds 
with such documents, we would admit you. The Supreme Court 
is Independent, and will never endure to be dictated by any body 
of men whose claims are not enforced by superlor authority. 
It is nothing to us whether you Aad or kad мої permission 
from the Court of Directors to proceed to this settlement. You 
come to us as an authenticated English Barrister, and as such 
we shall on the first day of the next term admit you to our Bar.” 
There exists, it seems a strong jealousy between the Government and 
the Supreme Court, lest either should encroach on the prerogatives of 
the other.” 

This happened soon after the osijorak controversy between 
the Supreme Court and Warren Hastings and hence the expression of 
such strong views by Sir Elijah Impey. But 19 years after, when 
the peasion cooled down and steps were taken to establish harmony 
between the Supreme Court and the Governor-General, it was found 
necessary to pass a rule of the Supreme Court disallowing admission 
of such a person to the Supreme Court either аз an advocate or an 
Attorney. 

The next difficulty faced by the Supreme Court is the paucity 
of Attorneys and it was found necessary to admit persons other than 
English Solicitors as Atéorneys of the High Court, 

(1) See XIX C. L, J. s». | 

(a) Mre. Еау з letters from India р. 137. Letter, dated agth May 1780: 

Mr, Fay was admitted as an Advocate on the 16th June 1780 At page 149, 
Mrs. Fay mentions the procession of the Judges and Advocates in the follow. 
Ing terms “ the professional g@ntlomen all met on the first day of every term (at 
the house of Mr. Justice Hyde) and go from there in procession to the Court 
House, " This practice is also noted in Mr, Justice Hyde's notes, 
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To avoid these and other dirficulties the following rule was passed’ 
In the first term 1799; long after Warren Hastings and Sir Elijah Im- 
реу left India :—The Court, taxing into consideration the number of 
Advocates ånd Attorneys now practising before the Supreme Court, 
do resolve to admit no person as Advocate or enrol any person as 
Attorney, until upon a view of the state of business, and the 
mumber of Advocates and Attcrneys, the Court do see occasion to 
make further order; that whenever the Court shall be of opinlon 
that the number shall be so reduced as to require an increase, any 
person coming from Europe and desiring to be admitted as an. 
Advocate, shall at the time he petitions for admission produce a license 
from the Court of Directors of the. East India Company, to proceed.. 
to India for the purpose of practuing the law there, and likewise a 
certificate of being called to the bar in England or. Ireland, and an 
attestation of his good character and ability signed by two of the 
Judges of England or Ireland, which shall be indispensible requisites 
to admission, That no person shall be admitted as Attorney or 
Proctor in the Court, walers Ac shall have been admitied an Attorney 
in one of His Majesty's princisal Courts of record in Westmixister 
Hall or Dublin, or unless he saall have served a regular clerkship to 
an Attorney or Proctor in Emgland or Ireland, or unleas he shall 
have served a regular clerksh.p of three years under a contract In 
writing unto some Attorney practising in this Court, or unless һе 
shall be or have been a principal Clerk of one of the Judges of thia 
Court. That every person dssirous of being enrolled as an Attorney 
of this Court, and who shall have been admitted an Attorney of one 
of His Majesty's Courts as aforesaid, shallatthe time he petitions 
to be enrolled produce the lik: license from the Court of Direstors, and 
also a certificate of his good character and ability signed by one 
of the principal officers of one of the sald Courts, and that every 
person desirous of being errolled аз an Attorney, and who shall 
have served his clerkship in England or Ireland, shall at the time 
` he petitions to be enrolled produce the like license from the . 
Oourt of Directors, and also a certificate of his good character and 
ability, signed by the master to whom he shall have served his clerk- 
ship, and by dne of the principal officers of one of the Courts of 
Westminister or Dublin, w.thout which license and certificate he 
shall not be capable to be enrolled. That all such persons 
who shall in furure be articled to an Attorney of this Court 
and who shall be desirous of being enrolled as Attorneys, 
shall previous to their entering intot h@ir clerkship give notice 
of such their jntentlon to the Secretary of the Government 
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here, and obtain the license of ths Governor-General tn Council 
to- reside Һеге for the. purpose bf being articled to an Attor- 
ney of this. Court, and unless such license shall be obtained 
previous (о his entering into his elerkship, he shall not Be capable 
of being-enrolled as an Attorney of this Court That these regulations 
do not affect any person who may be now resident in Calcutta, and 
who is qualified to be admitted an Attorney of this Court according 
to the regulations which now exist at this Presidency, provided such 
person shall, when he applies for admission, produce a license from 
the Government here to reside, nor any person who may be now 
articled to and serving any Attorney of this Court, provided such 
person shall, when he appliea for admission, produce 1 the like license 
to reside," 


* The condition that the petitioner for admission as an Advocate 
or Attorney of this Court should produce a license from the Board 
of Directors of the East India Company was done away with by the 
important Statute з and 4 Will. IY. C 85 in 1833 the year in which a 
new era in the history of administration of justice in this country 
began. Section 115 of that Statute provided “ And be it enacted that it 
shall be lawful for any Court of Justice established by His- Majesty’s 
charters In the said territories, to approve, admit and enrol persons аз 
Barristers, Advocates and Attorneys in such Court without any Понте 
from the said Company, anything in uny such charter contained to the 
contrary notwithstanding : provided always, thatthe being entitled to 
practise as an Advocate in the principal Courts of Scotland is and 
shall be deemed and taken to bea qualification for admission as 
an Advocate in any Courtin India equal to that of having been 
called to the Bar in England or Ireland.” 


"7 Thus we find that the Scotch Advocates were allowed to become 
Advocates of this Court only from the year 1833. 


After the passing of 3 and 4 Will. IV. С. 85 the following new 
rules for the admission of Advocates and solicitors were passed 
by the Supreme Count at Calcutta :—“ т. That the general qualifica- ` 
tions for admission as an Advocate of this Court be, that the applicant 
shall produce a certificate of having been called to.the Bar in 
England or Ireland or of being entitled to pracuse as an Advocate 
in the principal Courts of Scotland, ewoep/ the ирег shall see fit fo 
dispense with the same. And in all cases, the applicant must produce 
satisfactory testimonials to his good character апі ability.” 


"3, That the qualification for admission as an Attorney of this 
Court be, that the. applicant has been admitted an, Attorney of one 
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of Her Majesty's Principal Courts of Record in England or Ireland, 

or a Writer to the Signet in Scotland ora member of the Society 
of Solicjors practising before the Court of Session there, or that 
he has served a regular clerkship of foe years, under а contract 
in writing, unto some Attorney practising in this Court; or that he 
is, or has been a principal clerk to one of the Judges of this Court ; 
andin all cases, the applicant must produce satisfactory testimonials 
to his good character and ability ; and shew, that he has reasonable 
expectations of advanging himself in his profession. Provided always, 
that no person shall act sk the same time, asan Attorney of the 
Court, and as principal clerk to any of the Judges.” 


These rules have been changed later on with the result that a 
Writer to the Signet in Scotland nor a member of the society of 
Solicitors practismg before the Court of Session there cannot now 
be admitted as an Attorney of the High Court at Calcutta. Nor 
can a Solicitor of the Supreme Court of Judicature in Ireland 
unless he has passed a special examination on British Indian law 
prescribed by the High Court, which in the case of English solici- 
tora Is not necessary (1). 


It may be noted here that the rules framed in the first term 1799 
provided that any person who “ shall have served a regular clerk- 
ship of three years under a contract in writing unto some Attorney 
practising in this Court” may be enrolled as an Attorney and thus 
made it possible for an Indian to become an Attorney; it was not 
till the year 1857 that Indians were enrolled as Attorneys. In 
that year the late Babu Rama Nath “Law was enrolled as an Attor- 
ney of the Supreme Court (17th February 1857). In 1859 (agth July 
1859) Babu Poorno Ch. Mookerjee was enrolled as an Attorney 
but he preferred to practise as a vakeel Now if we examine the 
reason why there was no‘Indlan Attorney for over half a century 
though it was possible for them to be so we find that for a long 
time after the passing of the rule in 1799 the people of the country 
did not receive that kind of education which would make it possible 
for them to qualify themselves for the profession. True, at the time 
of Lord Cornwallis men like Robert Chambers and Charles Grant 
were anxious for establishing schools for imparting English educa- 

“tion very little was done to attain that object and it "was not till the 
time of Lord Macaulay that effective steps were tuken for the 
spread of education in English. During the first part of the roth 
century the Supreme Government was busy consolidating its power 


(1) See Hechle's Rules and Orders, pp. 112, 113. 
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in India, after the passing of 3 and 4 Will. IV. c. 85 (in 1833) а 
new era in the history of India began. When the Indian Universitles in 
the three Presidency towns were established in 1857 new impelus was 
given to the cause of education with the result that the people of 
this country, the product of the Univeisity education began to enter 
the learned profession. The marked difference in the number of 
members of learned profession in the first-half and the second-half 
of the rgth century is entirely due to the spread of education . 


The Annals of this branch'of the profession will not be complete 
without the name of the late Robert Belchambers, the late Registrar 
of the Original Side of the High Court. 

B. К. Achuryya, 


\ 





FULL BENCH REFERENCE. 





Transfer—Furisdiction— District Fudge transferring a particular case to 
Additiemal Judge—Bengal бич Courts Act (XII of 1887), Sec, 8 
Sec (2). 
Appeal by the Opposite Party. 
Application for Letters of Administration, with a copy of the will annexed. 
The application was presented to the District Judge and registered in his 
Cour. The case was subsequenly transferred to the Additional Judge for 
disposal, who granted the letters of administration, with a copy ofthe will 
annexed. Hence this ppeal. | 


Owing to conflict of decision in Mahomed Misa v. Abdul Hassan (1) and 
Rakhal Ckunder Tewari v. The Secretary of State for India (a), the following 
queetion was referred to the Full Bench by Mookearjee and Beachoroft 
JJ.—"Whetheri iew of the provi ions of Sub-Section (2) of section 8 of the 
Bengal Civil C ts Act (XII of 1887), it is competent to a District Judge 
to transfer a particular case to an Additional Judge,” 

The referring Judges were Inclined to adopt the view taken in the case “of 
Rakhal Chander Tewari v. The Secretary of State for India (а). | 

If ал order for transfer was made without jurisdiction and if the Judge 
was Incompetent te try the case, it was ‘open to a party to ,challenge the 
legality of his oes whether any objection as to jurisdiction was taken 
or not. * 

Babu Kulwant Sahay for the Appellant. 

Babus Umakali, Mukherjee, Raghu Май Singh and Sudhansu Sekhar 
Mukherjee for the Respondents. 

(1) (19140 18 C, W. N. 612; L L. R. 41 Calc, 866. 

(а) (1906 8C. L. J. 34 p10 C. W, N, В. . 
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REVIEWS. 


Company Management. By Н. C. Emery, Second Edi. 
tion, Effingham Wilson,. I ondon, 1912. Price ss net—This 
manual is intended for use by Directois, Secretaries and other 
persons similarly situated In the formation and management of 
Joint Stock Companies. The book has obviously satisfied the 
demand and has steadily got into a second edition, Its great 
merits are clearness and simplicity of arrangement and the very 
fact that the author avoids abstruse and complicated questions of 
law recommends the volume to the laymen. -In the present edition 
the Indian Companies Асі, 1913 is added with annotations and en- 
hanced its value for persons connected with Companies In India. 
We have no doubt it will continue to enjoy the confidence of the 
class of persons for whom it is intended, 


The Solicitor's Clerk, Part П. By СЬшіез Jones, sixth 
edition, Effingham Wilson, London, 1913, price 28.6d.— A book 
- which has passed into a sixth edition does not stand In need 
of commendation and must be assumed to have meta distinct 
want. It does not profess to be a scientific introduction to law 
tor the use of a Solicitor's clerk; but it gives a clear and interesting 
account of the elements of magisterial and criminal law of licensing 
and of bankruptcy accounts and allied matters which a clerk is 
called upon to deal with every day. Notthe Icast interesting work 
is the glossary of legal maxims and technical expressions with their 
pronunciations, In the present edition the work has been revised 
апа enlarged, and will secure for it continued appreciation. 


Prize Court Practice and Procedure, By R. J. W. 
Hurt, LL. B. Effingham Wilson, London, 1913, Price тз. 6d net— 
The author furnishes with a concise statement of the law regu- 
lating Practice and Procedure in Prize Comrie, a subject of great prac- 
tical imporjance in fhe United Kingdom as also in the Colonies and 
all other British Dominions. The various steps іп the Prize 
Court cause are dealt with in chronological order andereferences are 

І given at every stage of the oiders and rules on the subject. 


Law of Insolvency By E. G. Drake Brockman, Thacker 
Spink & Co., 1914. Price Rs, 4—The ledtned author of this impor- 
tant work repsoduces the text of the Provincial Insolvency Act ` 


aah THE CALCUTTA LAW JOURNAL (VoL. XXI. 


preceded by a treatise on the Law of. Insolvency. This arrangement 
though possibly not very convenient to the practitioner, who 
does not wish to take pains to acquaint himself with principles, 
but is merely In search of cases, willbe of considerable use to 
the scholarly lawyer, who has furnished with a clear and concise 
statement of the whole law on the subject. The statement i very 
readable and ів supported by references to relevant judicial deci- 
sions, both English and Indian. 

We welcome the volume as a valuable contribution to the law on 
the subject, very different from the usual commentary consisting of 
abridged head-note of cases in the reports. j f 

The Lawyer’s official Diary, 1915, Law Printing House, 
Madras. Price Rs. o-14-0.— This is a very useful diary intended 
especially for lawyers. It contains Important provisions of. certain 
Acts which are of every day use to the legal practitioners. 

The Lawyer's Companion Diary, 1915 with one day 
to а page, Law Printing House, Madras, Price Rs, o-8-o—This 
is a handy volume containing much general information. “Though 
specially intended for lawyers, it can very well be used also 
by the lay public. We hope its cheapness will add to its popularity. 
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NOTES ON CASES, 


Indian Companies Act (VI of 1882)— Winding ааа s 
petition, 


Where a share-holder app-led for the winding up of a Company 
on allegations of internal mis-management of the Company's affairs, 
the Court rejected the petiticn on the ground that it was not Їп ac- 
cordance with law. It was ruled that. а share-holder’s petition under 
the Indian Companies Act must, as a general rule, allege one of 
the grounds specifically mentioned in clauses (a),.(5) (c) and 
(d) of section 128, or any other ground of a like nature to these, as 
provided in clause (e). twas further pointed out that even where a 
petition alleged such facts, there was no obligation whatever cn the 
Court to admit the petition, but a Court had a discretion іо consider 
whether the petition was really a дота fde one. The Oourt.might, if 
it thought fit, refuse to admit the petition, or, as an alternative course, 
give the company concerned notice that a petition had been presented 
or that it might take proceedings to restrain the petitioner from pro- 


ceeding with the petition. 


Limitation—Step in aid of exsoution— Opposing insolvency 
proceedings. 


Where a mortgagor judgment-debtor applied to be declared 
insolvent, and the judgment-creditor opposed the application in the 
first Court, and then, on failing there, preferred an appeal to a higher 
Court, which succeeded, it was held that the appeal іп sch. circum- 
stances,—if not the creditor's appearance to oppose the insolvency 

‘proceedings in the first Court, ——could fairly be brought within the 
meaning of the words “ an application to take a step In aid of execu- 
tion,” under Article 179 (old), now Article 183, of the Schedule to the 


Limitation Act. ' 


1914. 
LL.R. 39 Bom. 16. 


In the matter of 
Pioneer Bank Ltd. 


1914. 
Nemo 
LL.R.39 Bom. зо. 


24n 


1914 


ye 
LL.R.39Bom. 26. 


Manjunath 
‚ Subrayabhat 


T. 
Shankar Manjaya, 


.1914 


M 
LL.R.39 Bom. 34. 


Harchand Panaji 


p. 
Gulabchand 
Kanji. 


1914 

aw 
*.L:R.39Bom. 41. 

Rama 


v. 
Bhagchand. 


THE CALCUTTA LAW JOURNAL. (Vou. XXI. 


Vrithi—Ahtnabie or not. 

It was contended In this case, on the authority of Mancharam v. 
Pranshankar (1) that oris/is аге ав а general rule alienable, except 
where. a local custom to the contrary or some prohibition by the 
founder is proved. But it was held that the true principle was that 
laid down in the later case of. Rajaram v. Ganesh (2), namely that « 
vritfis are ав а rule inalienable and may be alienated only in special 
cases and under special conditions, provided that such allenations 
can be supported by local usage and custom. 

(See the recent decision of Mookerjee J. in Ma&amaya Debi v. 
Haridas Haldar (3), where x the cases on the point will be found : 
collected. | 

(1) (1882) I. L. R. 6 Bom. 298. 

(а) (1898) I. L. R, ag Bom. 131. 

(3) (1914) 20 C. La J. 18g 


Decree of foreign CokrI— Submission Jo jurisdiction. 

'The question arose in this case where there had been а voluntary 
submission to the jurisdiction of a foreign Court by the defendant, 
soasto make a decree of that Court enforceable against him in a 
British Court, on the principles of international law explained in the 
well-known case of Gwrdyal v. Raja of Furidkofe (1). What the 
defendant had-done was not merely to protest against the jurisdiction 
of the foreign Court as.a plea in bar, but to raise other pleas as well, 
on allof which issues were framed and decided after taking evi- 
dence on both sides ; the defendant in fact taking the chance of 
getting a decree in his favour. This was held clearly to amount to 
submission to the jurisdiction of the Court. Botsriere & Co., v. 
Brockner & Co., (2) and Votnet v. Barreii (3). 

(1) (1895) L L. К. aa Cal, 222; at 1. A. 171. 

(a) (1889) 6 I. L. R. 85. (3) (1885) L. J.Q. B. 39. 


Morigagee and Morigagor— Snil for »adempison— Maintainability of. 

Where а mortgagee, suing for sale on his mortgage, obtained the 
usual preliminary decree, by which the defendants,including an as- 
signee of the equity of redemption of the mortgagor, yere given six 
months’ time to pay up the decretal debt, and in default the plaintiff 


. was to recover the amount .by sale by applying for decree absolute, 


but the mortgagee never applied for the decree absolute,—being 
satisfied with the title which he purported to have acquired ag auction- 
purchaser at a sale of the,right, title and interest of the mortgagor 
іп ће mortgaged property in execution of а money-decree against ` 
the latter,-and where about 3 years after the expity of the said six 


о, 


” 
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months, the assignee of the mortgagor filed a suit for redemption,— 
the question arose whether this suit was barred under the provisions 
of sections 11 and 470f the Civil Procedure Code. The Court held 
that neither of these sections vas abar. As for section 47, it was 
ruled that the defendant in a suit for sale On the mortgage who has 
` gix months’ time to pay up decretal amount is not in the position 
of adecree-holder who has a decree to execute. His right of pay- 
ment is a right which he has in mitigation of his liabilitles under the 
decree. If he does not pay vithin six montha and if the mortgagee 
does not apply for decree absolute, the relationship of mortgagor and 
mortgages subsists and sc long as that relatlonship subsists, 
there is nothing to prevent the mortgagor or his represen- 
tative from filing a fresa suit for redemption: Hanserd v 
Hardy (т). Аз for section `r, the sult for redemption will be only 


subject to this that the plaintiff will be allowed to go behind the’ 


decree in the mortgagee’s saitin so far as it settled the amount of the 
mortgage-debt up to the date of that decree. 
(t) (1812) 18 Ves. 455 (460 , 


REVIEWS. 


The Law of Mortgage in India—by Dr. Rashblhari 
Ghose, 4th Edition, Vol. II, Rs. то, Thacker Spink & Co., Calcutta, 
1914.—The second volume of this now classical work reproduces 
the text of the Transfer of Property Act with extensive annotadons on 
all the sections relevant to the law of mortgage. The notes are 
much fuller than In any previous edition; the sectlons are now 
annotated not merely by reference to the text of the lectures but 
also by an analysis of judizia! decisions, English and Indian. Now 
that the- work has been divided into two volumes, we trust the 
second volume may ultimately develop into an independent work 
embodying a complete commentary on the whole of the Transfer of 
Property Act which has rever been annotated In a manner entirely 
satisfactory to the scientKic lawyer. The learned author ів undoubt- 
edly the most competent scholar alive able to do full justice to this 
difficult task, 

The Law relating to Hindu Wills. -Second Edition— 
by Sir E. J. Trevelyan 35. 16. Thacker Spink and Oo., Calcutta. 
1914— The appearance of the first edition of this notable work pre- 
pared by Mr. Phillips aad Sir E. J. Trevelyan created quite a stir 
in the legal world ; it was undoubtedly *the first serious attempt at a 
scientific analysis and discussion of the principles which underlie 
the difficult subject o: Hindu Wills, ‘The “first edition ‘was 
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rapidly exhausted and for a long time second-hand coples have 
fetched fancy prices at book sales. A revised and improved edition 
is consequently extremely welcome to members of the profession. 
The references to the judicial decisions have been brought 
absolutely up-to-date and their effect has been conveniently 
summarised in the form of illustrations appended to the state- 
ment of the leading and fundamental principles We find that 
in the earller portions of the work extracts from judgments 
have been curtailed and in some cases have been replaced by 
condensed statement of propositions deducible therefrom. This 
was probably necessary to keep the volume within a moderate 
compass; yet one cannot but feel that this will make the book 
less “useful fo Indian students who have not much opportunity of 
access to the original decisions. But on the whole this edition 


' shows distinct improvements in many respects and will maintain the 


popularity of the work. . 


Minhaj-Et-Taliban translated by E. C. Howard, Rs. 18-6, 
Thacker Spink & Co. Calcutta 1914—-Mr. Howard who ів 
described as formerly’ District Judge at Singapore has 
rendered а valuable service to the cause of advancement 
of our knowledge -of Mahomedan Law. The literature on the 
subject, as available to English reading scholars is singularly meagre. 
The present work is the leading text-book of the Shafi School. 
It was translated into French írom the Arabic by a Dutch 
Scholar Mr. Vandenburg, under the auspices of the Batavian 
Government. “The present translation is based’ on that of Mr, 

Vandenburg and consequently gives a version of the original text 
as interpreted in its two principal commentaries. ‘The work will be 
welcomed not merely by lawyers puzzled by obscure questions of 
Shafi Law but also by all students of comparative Jurisprudence, 
The book has been handsomely printed in England and is accom- 
panied by a useful glossary and a subject-index. 

| A Manual.of the Law of Torts By Prasanta Kumar 
Sen M.A, L. І. B. S. К. Lahiri & Co. Calcutta, 1915— 
Mr. Sen has undertaken to write ona subject of acknowledged 
diffculy but he has been markedly successful. His analysis of a 
tort and of the diffrent kinds of torts is marked by lucidity. The 
. gelection of authorities mentioned is judicious and in many cases 
the rules are illustrated by suitable extracts from judicial opinions. 
In some instances the text may be improved by amplification but as 
- dt stands it may be accepted by the students. *_ 
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The Cole of Criminal Procedure Edited by Sohoni, 
Eighth Edition by N. T. Shamanma. The Deccan Book Agency, 
Poona, 1914. Mr. Sohoni’s commentary on the Criminal Procedure 
Code still retains the foremost place amongst works on the subject 
notwithstnding formidable rivals. The success of the work is due 
partly to the fact that every single judicial decision 1s carefully 
analysed, and partly to the excellence of the classification and 
arrangement of the notes. In the present edition the notes have 
been re-arranged and re-cast in many places; they have been by 
means of the Addenda brought down till July 1914. The get up 
of the work is worthy of the highest praise and the printers Messrs. 
Addison & Co., of Madras may well be congratulated on the success 
of thelr undertaking. The table of cases and the index are 
exhaustive and considerably erhance the value of the work. 


The All India Digest, Civil 1811-1911 by T. V. Sanjiva 
Rao, Vol. X, Law Printing House, Madras, 1914. We congratulate 
the publishers and the editcrs on the completion of their great 
und-rtaking of which the earller volumes have been from time to time 
reviewed in our pages. This the concluding volume contains the 
last five letters of the alphabet, but the most remarkable portion of 
the volume consists of the table of cases and index of names of 
cases. When it is remembered that the digest covers the period of 
a hundred yeara, the importance and utility of a table like this may 
be easily appreciated. If we know the name of one case ona parti- 
cular point, we can at once ascertain whether the same point has 
been dealt with in any other case; find the name of the case in the 
digest and then look up the column or colymns of the text, where the 
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case has been digested. With such an exhaustive digest at his dis- 
posal there will be no excuse in future for any lawyet if hereafter he 
comes into Court not fully armed wiih all the authoritles relevant to 
the point under consideration. 





The Yearly Digest of Inlian and English Cases for 
1914 by K. Vasyam Alyangar and R. Naranaswamy lyer, Madras, 
1914. This digest is characterised by precision and accuracy; it 
also reproduces oġiter dicra more liberally than other digests ordi- 
narily do. Another interesting feature is the digest of the more 
important English cases, On the whole the work has been carefully 
done and wilt be useful to the profession. 


The Indian Law of Crimes by Tarapada Banerjee, B. L 
and S. C. Mookerjee, M. A., B. L., Vol L Messrs R. Cambray & 
Co., Calcutta, 1914. Mr. Banerjee’s edition is well-known to the 
profession. The present edition has been prepared-by Mr. Mooker- 
jee and is to all intents and purposes a new book. The editor has 
made an attempt to extract the principles from judicial decisions and 
to re-state them clearly and concisely. This is à great merit but 
the book has evidently been in the press for a considerable time, 
otherwise it 18 impossible to explain the omission of the conspiracy 
sections introduced into the Code in 1913. This will no doubt be 
remedied in the second volume. Meanwhile we trust the book will 
be received favourably by the profession and its orderly arrangement 
of principles and authorities will be appreciated. The book has been 
handsomely got up and has full index and table of cases. 


Handbook to the Transfer of Property Act by I. К. 
Yajnik, B.A., LL.B., Rs. 1-4. N.M. Tripathi & Co., Bombay. This 
purports to be an examination guide for the benifit of students. It 
may be useful for purposes of revision provided it does not replace 
a careful study of the text of the statute itself. 


The Police Act by Н. Р. Sinha, Rs. 2-8 Surma office, Silchar, 
This is a second edition of the Police Act published by Mr. Sinha, 
seven years ago. The cases have been brought up-to-date while in 





‘the appendices rules and jotifications have been made easily acces- 
, sible. The new edition" will no doubt be found even more useful 


than the first. + Й 
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Indian Case Law and Ejectment by Lalmohan Mukerjee, 
B.L., Second Edition, VoL І, Calcutta, t914. Rs. 6. In 1909, Mr. 
Mukerjee brought out in one handy volume the whole of the Law 
of Ejectment in this country. In this the second edition the work 
has been thoroughly re-cast and re-written ; in fact it has been ex- 
panded into two volumes of which the first one now before us 
oecuples eleven hundred pages. Every conceivable topic has been 
exhaustively examined and udicial decisions have been cited. with’ 
lavishness. The subject is of daily occurrance In our Courts and the 
work is indispensable to, the practitioner іп search of principles as 
well as authorittes. We shall look forward to the second volume in 
which we are promised a full table of cases and an elaborate subject- 
index. 


БИШИ ИНН 


Tht Doctrine of Consideration by Р. N. Daruvala, 
LL.D., Butterworth & Co., Calcutta 19:14. This handsome volume 
is devoted to the consideration of a subject of abiding interest ; it 
reproduces in substance the thesis prepared by the learned author 
for the degree of Doctor of Laws in the University of London. The 
learning embodied in the work is calculated to bewilder any lawyer 
of ordinary pretensions. We have not only an accurate history of 
the doctrine of consideration in English Law from the earliest times 
but we are furnished also with an analysis of the doctrine as under- 
stood and applied in every civilised country ancient and modern. 
The book wil repay very careful perusal by the practical lawyer ; 
to the students of Compacative Jurisprudence it is invaluable and we 
feel no doubt that every Indian lawyer will feel a legitimate pride 
that a work so full of learned research has been produced by one of 
his countrymen. 





Burden of Proof by Narasimhachari, Srinivas Baradachari 
& Co, Madras, 1914. This work deals with the important toplc of 
burden of proof and is placed by way of introduction to the Indian 


Evidence Act. The question has been considered with reference to. 


various classes of suits and the practical value of the work is increas- 
ed by the concrete illustrations given. The work exhibits consider- 
able industry and will be found useful by,the profession. 
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Law of Contract During War by W. F. Trotter, M.A., 
LL.M. W. Hodge € Co., London and Edinburgh, 1914. This band- 
some volume deals with the question of the legal effect of war upon 
contract, a subject of universal interest at the present time. The work 
is divided Into four parts. The бї part contains statement of the law 
as deducible from judicial decisions. The second part reproduces 
the judgments in numerous British and American cases of acknow- 
ledged importance. The third and fourth parts reproduce recent 
statutes, rules of Court, orders in council and proclamations which 
are annotated where necessary. It will be realised from this account 
that the work is of great Interest and value and will repay careful 
perusal. 


Everybody's Year Book witb Dairy, 1915 with one 
page toa date, by Anandram Mewaram Jagtiani, Price Rs. 1-6. 
‘This is a useful diary intended for the public. It contains much ' 
general Information which is of every day use to a man of business. 
It would have been better if the repulsive advertisements regarding 
different kinds of wines had not appeared in every page. 
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INTERNATIONAL LAW AND THE PRESENT WAR. 


Until the outbreak of the present luropean conflict modern 
wars have been characterized by an ever increasing recognition of 
the rules of international law. and it has generally been possible 
at the end of each conflict ta register some substantial progress. 


In the titanic struggle Letween Russia and Japan we hada 
remarkable instance of the homage paid to the usages of civilized 
"warfare by a nation which bad but recently been admitted within 
the pale of international law. The Japanese army and navy 
were &ccompanied by distinguished jurists whose duty was to advise 
the military and naval commanders as to doubtful questions which 
might arise Їп the conduct of the war, just as Gustavus Adolphus 
was sald to have kept a copy of Grotius with him in his camp for 
constant reference. 


What distinguishes ‘the present conflict from all modern wars 
between clvilized states is not merely or principally the deliberate 
disregard by one of the combatants of almost every one of the 
principal rules of warfare sanctioned by usage and adopted by; the 
conferences at the Hague, but the negation by the most authorita- 
tive and influential writers of that nation of the fundamental prin- 
ciples underlying the science of International Law. Indeed the 
practice is but the logical result of the doctrine. 

So firmly were the foundations of the system supposed to be 
laid that the late Professor Holland said in 1896, in his work on 
Jurisprudence, that noone of the States of modern Christendom 
would venture at the present day expressly to repudiate the duty of 
conforming to the precepts of International Law in [tp dealings with 
the rest (8th Ed., p. 346). 

Contrast with this assurance the answer given in 1914 to another 
eminent English jurist, Mr. Thomas Barglay, who desired to agcertain 


+ From The Canadian Law Times, Vol. xxxv p. 40. 
* > 
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the views of one whose opinions have had a determining influence on, 
German military ethics :— 

“Any war between the Great Western Powers at the present 
day can now only be a life or death struggle. No considerations 
of humanity, of justice, of treaty obligations, will interfere with its 
one great object. which will be to annihilate the enemy's power of 
resistance. All methods are fair when war is no longer a mere 
duel, but a death grapple in which, just as teeth and nails are used 
between individuals, what is equivalent to them ig used between 
nations" (Edinburgh Review, 1914, p. 1190). 

Bismarck put it even more tersely and bluntly in his famous 
saying :— 

* Where Prussia's power is in question, I know no law”. 

(Wo Preussens Machi in Frage Kommi, Kenne ich Kein Gesete). 


One of the fundamental principles of International Law is that 
of the equality of States and the right of each of them to govern 
itself and to live its own life without interference, Listen to the 
contempt with which Bernhardi repudiates this doctrine :— 


“The weak nation is to have the same right to live as the power- 
ful and vigorous nation. The whole idea represents a presump- 


їшопя encroachment on the natural laws of development, which 


can only lead to the most disastrous consequences for humanity 
generally". 

* Starting from this premise the whole system is easily con- 
structed. Ifthere is a state immeasurably superior to all others 
in civilization, that state alone has rights, while the less civilised 
states have merely duties of submission and obedience. The obvious 
privilege of the predominant state is to realize in the highest degree 
its destiny by imposing its will on less cultured states, and to 
subjugate them if they offer any resistance, And as some at least 
of the inferior states may shew a preference for their own civiliza- 
tion, this will generally mean war. 

In every text book that we have ever read the subject of Inter- 


national Law was divided into two parts: e 
1. Normal relations between states, #.c,, 10 time of peace ; 
b and 


2. Abnormal relations, i.e., in time of war. 

But now we are told that thís is all wrong, for war is the normal 
and peace the abnormal condjtion of existence. The struggle for 
existence is the basis of all healtby development and the. law of the 
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strong holds good everywhere. The aspiration for peace is directly 
antagonistic to the universal laws of life, and all efforts directed to 
the abolition of war are not only foolish, but absolutely immoral 
and unworthy of the human race. The desire for peace has rendered 
civilized nations anaemic, and war alone can secure to the true 
elements of progress the ascendancy over the spirits of corruption 
and decay. ` 

“Might (concludes Bernhardi) is at once the supreme right, and 
the dispute as to what is right is decided by the arbitrament of war. 
War gives a biologically just decision, since its decieions rest on the 
very nature of things". 

This invitation to return to nature in order to ascertain the rules 
of conduct between individuals or nations is not peculiar to modern 
German philosophers. historians and generals. 

The Roman lawyers founded their Jus Gentium on ап imaginary 
Jus Naturale. Grotius and his followers identified the Law of 
Nations with Natural Law, and Rosseau and his school based their 
ethics and their soolology on the theory that men must revert to a 
state of nature in order to be virtuous. 


But to the Roman lawyers to live according to nature ‘meant a 
life governed by the noble precepts of the Stoics, to Grotius is meant 
the reign of equality and justice, and to Rosseau an idyllic existence 
free from competition, jealousy or strife. 


Of course, their hypothesis was historically false. There was 
far more truth in the doctrine of Hobbes that “ Ше natural state of 
men, before they entered into society, was a mere war and that not 
simply, but a war of all men against all men” (Liberty, par. 12). 
For, as he tells us, “the most frequent reason why men desire to 
hurt each other, ariseth hence, that many men at the same tlme 
have an appetite to the same thing; which yet very often they can 
- neither enjoy in common, nor yet divide it; whence it follows that 
the strongest must have it, and who is strongest mus: be decided by 
the sword." For these reasons, Hobbes concludes that in the natural 
state, the bellum Omnium in Omnes is practically perpetual, and, he 
quaintly adds, “the time remaining is termed peace". 


The premises, therefore, of the modern apostles of brute force is 
true, namely, that the evolutionary course of nature {s a history of 
competition and strife. 


But the extraordinary deduction whichsthey draw is that instead 
of seeking our rules of conduct in the conceptions of a higher form 
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of life which has been developed by ages of progress, we must go 
back to the predatory habits of the jungle. 


No one could repudiate such an inference more forcibly than the 
evolutionists themselves. Spencer, in the concludiug volum& of his 
philosophy, says that his views will not be agreeable to those who 
follow the apostle of biute force in thinking that, because the rule of 
the strong hand was once good, itis good for all time (Data of 
Ethics, p. 257). 


Having shewn by science that there should be a privileged nation, 
untrammelled by the restraints imposed on less favoured states, the 
next step із to prove by the aid of history that the Germans are the 
chosen people, destined to become the rulers of the world and to es- 
tablish the Pas Germanica, that armed peace which will deter all 
rivals from any attempt to break it any more. This destiny is mani- 
test from the time when Arminius or Herman hurled back the legions 
of Varus, and although Teuntonic pre-eminence has been occasionally 
obscured by the Hellenic and Latin civilizations, these were ephemer- 
al triumphs of nations doomed to a swift decadence. 


It may seem incredible that such crude theories should have any 
effect on the conduct of a nation in the practical affairs of life. As 
Mr.. Sidney Low observes, in a recent contribution to the subject in 
the Edinburgh Review(1914, p. 372): “In England, all the danger- 


rous ethics and fantastic ethnology of perverted geniuses would only: 


have set us talking. In Germany, they seem to have induced quite 
a large number of otherwise sane and sensible persons to believe 
that any wai would be righteous if it were waged to Impress upon a 
sceptical and reluctant woild the consciousness of German supe- 
riority". 

The surest way in which the theories of philosophers can be 
transmitted into practical maxims of conductis to incorporate them 
in the instructions of a Government to its military and naval com- 
imanders. If we шгп іо the German War Manual, we find the 
following guiding principle enunciated :— 

‘A war conducted with energy cannot be confined to attacking 
the combatants of the enemy and its fortifications. It must at tlie 
same time be directed to ше destruction of the Thole of its intellec- 
tual and materidl resources." 


ln other words, all the progiess achieved since the Peace of 
Westphalia in the mitigation of the horrors of war goes for naught, 
and the military code is а of Tilly and the Duke of Alva. No 
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distinction is made between combatants and non-combatants, 
between public and private property, between fortified and undefend- 
ed places. The rule here laid down will authorize the ruthless 
murder of innocent persons and the wholesale destruction of 
industrial establishments, libraries, churches and museums, not 
for any adequate military reason, but for the purpose of weakening 
the morals of the enemy and destroying his nerve for resistance. 


If any doubt existed as to whether German commanders in the 
field would put this construction on the rule, it would be resolved 
by their actual conduct of operations in this war and by the 
unashamed and unrepentant deflance of public opinion displayed 
by officers of high rank who have expressed their views. 


Major-General Von Disfurth contributes the following in the 
“Hamburger Nachrichten” :— 

“No object whatever is served by taking any notice of the 
accusations of barbarity levelled against Germany by their foreign 
critics. Frankly, wa are, and must be barbarians, if by this word we 
understand those who wage war relentlessly to the uttermost degree. 
There is nothing for us to justify and nothing for us to explain 
away, Every act of whatever nature, committed by our troops for 
the purpose of discouraging, defeating and destroying our enemies 
is a brave act, а good deed, and is fully justified. There is no 
reason whateverewhy we should trouble ourselves about the notions 
concerning us in other countries. Certainly we should not worry 

_ about the opinions and feelings held in neutral countries. Germany 
stands supreme the arbiter of her own methods, which must in 
ите of war be dictated 1o the world. 


“It is of no consequence whatever if all the monuments ever 
created, all the pictures ever painted, all the buildings ever erected 
by the great architects of the world be destroyed if, by their destruc- 
üon, we promote Germany's victory over the enemies who have 
vowed her complete annihilation. 


“War is war, and must be waged with severity. The commonest, 
ugliest stone placed to mark the place of burial of a German 
Grenadier is, a more glorious and venerable monument than all 
the cathedrals of Europe put together. They call us barbarians, 
What of it? We scorn them and their abuse. Let them’ cease to talk 
of the cathedral of Rheims and of all the churches and all tho castos 
n France which have shated its fate. 


“These things do not interest us. Our troops must achieve 
viclory. What else matters P” 
е 
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To international lawyers who have been taught to look upon 
public opinlon as being, in the last analysis, the final arbiter as to 
the propriety of the conduct of one state towards another in time 
of war, the claim now advanced that Germany is the supreme arbiter 
of her own methods whioh must be dictated to the world, and the 
view that a belligerent * should nob worry about the opinion and feel- 
ings “held in neutral countries” will appear to be subversive of all 
accepted theories and practice. 


And what are we to think of a nation which is cbarged with 
having needlessly and without any compelling military reason, 
devastated some of the fairest provinces of Europe, destroyed 
priceless monuments of architecture and art, pillaged beautiful 
homes, desecrated churches—and which merely answers: “these 
things do not interest us.” 


Let it not be supposed that this attitude is confined to the 
military caste. No one will suspect Herr Maximilien Harden 
the editor of “Die Zukunft” who flayed the camarilla about the 
Kaiser so unmercifully, of any undue prepossessions in favour of the 
ruling class in Germany. With characteristic courage and independ- 
ence he advises hls countrymen to drop their miserable attempts 
to excuse Germany's action. “ We willed it,” he says, “we had 
to will it We do not stand before the judgment seat of Europe; 
we acknowledge no such jurisdiction. Our might shall create a 
new law in Europe: Itis Germany that strikes, When she has 
conquered new domains for her genius then the priesthoods of 
all the gods will praise the good war.” Аз regards Belgium he 
` declares that there was never a more righteous war than that which. 
crushed her, and never one which conferred а greater benefit on 
the conquered. Germany will remain in the Belgian Netherlands, 
and add thereto the narrow strip of coast as far as Calais. “The 
object,” .he says, “is to hoist the storm-flag of the empire on the 
rarrow channel that opens and closes the way to the Atlantic.” 
(The Times, New York.) 


Throughout all these extracts there is one argument which 
deserves to be noticed. It is urged that all laws of war, whether 
customary or contractual, cease to bs binding in cases of necessity. 
The German eriters distinguish between the ordinary rules of war 
(Kriegemanier, or the Etiquette of War) and the necessity of war 
(Kriegrraisow) which over-rides these rules whenever their obser. 
vance would hinder the attajnment of the object of the war or place 
a ‘belligerent in a position of extreme danger. Mr. Westlake 
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characterizes this doctrine as “highly pernicious," and shews that 
the pretended “necessity of war" is in reality a “necessity of success.” 
He says :— 

“Tt is contended, in effect, however innocent may be the inten- 


tlons of authors, that the true instructions to be given by a state 


to its generals аге: “‘gucceed—by war according to its Jawa, if you 
can—but, at all events and in any way, succeed.’ Of conduct suitable 
to such instructions it may te expected that human natura will not 
fail to produce examples, but the business of doctrinal writers should 
be to check and not to enccurage it. Otherwise, the moat elementary 
restraints on war, which have been handed down from "antiquity, are 
not safe," ( International Law, Pt. П, pp. 126-8). 


But it is not merely theoretical writers who repudiate this view of 
the necessity of war. ІЁ хе turn to the admirable “Instructions for 


- the Government of Armies of the United States in the Fleld," we 


shall find a very different definition of ‘Kriegsraison’—‘Military 
neoessity, as understood by modern civilized nations, consists in 
the necessity of those measures which are indispensable for securing 
the ends of the war, and which are lawful according fo the modern 
law and usages of war" (General Orders, No. 100, par. 14.) 


In the next rule (No. 15) the soldier is reminded that “Меп 
who take up arms against one another in public war do’ not cease 


on this account to be moral beings, responsible to one another, 


and to God." 

With instructions like these the soldier will take as his Ex- 
emplars the humane and chivalrous figures of Bayard, of Washing- 
ton and Havelock, instead of emulating the hideous records of an 
Alarick, an Attila or a Gengis Khan. 


As we have seen from the foregoing quotations it is not 
merely the customary law of nations that is denied any binding 
authority, but also the obligations resulting from express contracts; 
In ancient Rome there was а college of priests (collegium fetiale) 
whose function it was to act as the guardians of the public faith. 
When any dispute arose with a foreign state it was thelr province to 
demand satisfaction, and to determine the circumstances under 
which hostilities might be commenced and under which existing 
treaties could be denounced without incurring the anger of the 
gods. The modern blood and iron chancellors are not hampered 
by any such preliminaries and their contempt is unbounded for 
parchment, seals and scraps of papzr. Treaties cease to be obliga- 
tory from the moment it becomes, inconvenient to observe them, 
and the question of inconvenience is left to the general staff, 
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‘It would be impossible to find a more solemn compact than the 
Regulations respecting the Laws and Customs of War on Land, which 
formed the subject of the Hague Conferences of 1899 and 1907, 
and which were signed by nearly all the nations of the world along 
with an undertaking to issue to their armed forces instructions 
conformable to the regulations. 


It isnot my purpose to examine the particular violations of 
these contractual rules which are alleged to have occurred during 
the present hostilides. The time has not arrived for a final judg- 
ment upon all the Infractions which are charged, inasmuch as the 
enquiry is still proceeding and ag it ig at present Impossible to hold 
an investigation in which all the parties concerned are represented 
before an impartial tribunal. Enough materials have been collected, 
however, and sufficient prima facie evidence has been adduced to 
make it imperative that at the proper time such an investigation 
should be made. But what I wish to emphasize at the moment is 
the intolerable pretension of a nation which in advance declines the 
jurisdiction of the civilized world over its actions, defies public 
opinion and asserts its intention of disregarding the law of nations 
and its treaty obligations. 


Of flagrant and deliberate violation of one treaty at least there 
can be no possible doubt. I refer, of course to that which guar- 
anteed the neutrality of Belgium. A bold and cynical admission 
on the part of the German Chancellor that this great wrong had been 
committed because of an alleged military necessity, has been followed 
by a series of special pleas which have been sufficiently refuted by 
M. De Lapradelle in the December number of the Worth American 
Revieio. 14 was urged, for example, that the treaty signed by 
Prussia in 1839 was pot binding on the Germanic confederation, 
that by acquiring a colony in the Congo, Belgium had ‘lost its 
neutral character, and that its neutral status had also been forfeited 
by ‘arrangements made with Great Britain and France for the pre- 
servation of its neutrality in-the event of au aggression by Germany. 


И may be interesting, before concluding this address, to draw 
your attention very briefly to some of the debateable problems 
of international law which recent events have presented for solution. 


The question of the employment of automatic submarine contact 
mines is one upon whieh a diversity of opinion still exists, The 
danger to neutral shipping from’ ananchored mines: is obvious, and 
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even when they are anchored there is a likelihood that in rough 
weather they will shift thalr position or break adrift altogether. 
It is said that during the wo years which followed the Russo- 
Japanese war a great number of disasters resulted in the eastern 
seas from the use of mines by the  belligerents. (Westlake, Vol. 2, 
p.312). At the sitting of tre Hague Conference held on the gth 
October, 1907, an article was adopted which prohibited (1) the 
placing of unanchored contact mines not so constructed as to become 
lunocuous an hour at most after those who have placed them have 
lost control over them, and (a) the placing of anchored contact 
mines which do not become innocuous as soon as they have broken 
their moorings.» As this convention was to be'in force for seven 
years, it became inoperative on the oth of October last. And inasmuch 
аз the discussion of the sabject revealed a considerable difference 
of opinion, it seems very doubtful whether even this “ emascu 
lated convention " (as Mr. Westlake calls: it) would be renewed. 
Great Britain strenuously argued In favour of the greatest 
possibfe restriction of the right to use mines in order to 
insure the security of neutrals in the navigation of the high 
seas,: The German delegation on the other hand advanced 
the view that it would be well not to issue rules the strict observance 
of which might be rendered impossible by the force of things; that 
military acts are not governed solely by principles of international 
law but by consclence, gcod sense and the sentiment of duty imposed 
by principles of-humanitr, which would be the surest guides for the 
conduct of sailors and wculd constitute the most -effective guarantee 
against abuses. And Baron Marschall Von Bieberstein, the spokes- 
man of the delegation, acded: “The officers of the German Navy, 
I loudly proelaim it, wll always fulfil in the strictest fashion the 
duties which emanate frem the unwritten law of humanity and civila- 
zation.” This certainly sounds a good deal better than the senti- 
ments of the Major-General Von Disfurth, but the North Sea fisher- 
men and the inhabitan:s of Hartlepool, Scarborough and Whitby, 
may be pardoned for thinking that the noble baron had underestl- 
mated the degree of “ Kultur” of the naval branch of the service, 
This brings me to she consideration of another point :n connec. 
tion with bombardménts by naval forces. Ву the first article of the 
ninth convention of the Hague Conference of 1907, «the bombard- 
ment of naval forces o: ports, towns, villages, habitations сшщ 
which are not defendod is prabibited;" 
^. Aseeqnd paragraph providing “A Igcality cannot be bombarded 
“for the solefact ther aucomatic yubmatine соат thines are moored’ 
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before its port,” was not assented to by Great Britain, France, Ger- 
many and Japan, Mr. Westlake is of opinion (Vol. 2 p. 182) that 
thé objection is well founded because “a place cannot be deemed 
undefended when means are taken to prevent an enemy from орсиру- 
ing it The price of immunity from bombardment is that the place 
shall be left open to the enemy to enter.” 


It seems certain that Scarborough and Whitby were undefended 
towns in the strictest sense, but there appears to be some doubt 
whether Hartlepool was not to some extent at least protected by 
anchored mines. 


Stll another unsettled question is that of the rights of a belli-, 
gerent as tothe cutting of submarine cables. It was much dis- 
cussed at the time of Spanish-American War. There is no doubt 
as to the right of a belligerent to cut cables connecting different 
portions of the enemy’s territory or cables connecting the territories 
of the two belligerents. It is equally certain that a cable, connecting 
two neutral terntories is inviolable; although by subsequcnt tages 
of transmission messages might reach the enemy. But the difficulty 
arises when a cable connects the territory of the enemy with the 
territory of a neutral. It appears to be conceded thatin such case, 
a belligerent is entitled to cut the cable in the territorial waters 
of the enemy even’ ifthe cable should happen to be neutral property, 
subject to the obligation of indemnifying the owners. The inva- 
sion of neutral rights is justified on the ground that neutral property 
whose /ermimur ad guem is in the territorial waters of a belligerent 
is subject to the same inconveniences as neutral property on occu- 
pled portions of the land of a belligerent. 


But the controversy is as to -whether the belligerent right can be 
exercised оп the high seas. Against this extension of the doctrine- 
we have the high- authority of the late Professor. Holland (better. 
to Zhe Times aist May, 1898) of Professor Von Bar (19 Annus. 
aire, pp. 16, 308, 316) and of the Institute of International Lew (19 
Annuaire, p. 333). Their view is that a cable connecting а neutralnu 
territory with the territory of one of the belligerents cannot be сш: 
In the open sea unless there 18 an effective blockade. 

On the other hand, this view," has been vigorously absailgd by: 
Mr. Goffin (15 [. Q. К. 145), who suggests that lt proceeds upon ат, 
erroneous application of the rules of land warfare to maritime wara- 
fare. Under the mules governing , the latter, he contends that a t 


bis enemy's territorial watefs, jugi, яз tt would be sre nee 
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seize a despatch boat on the high seas." This contention was also 
made before the Institute of International Law by the French jurists, 
M M. Renault and Laine, the former of whom pointed out, in lins 
with Mr. Goffin's argument, that ships carrying contraband despatches 
are undoubtedly confiscable, that at the present day despatches are 
conveyed, not by boats, but by telegraph, and that “ belligerents 
must find in the new situation an equivalent for the protection which 
they have lost" The German Jurist, Herr Perels, declined to 
discuss these subtleties and urged that Н was impossible to sacrifice 
the interests of belligerents, because military necessities must be 
reckoned with, and while the Institute might propose what its members 
liked, the question was what Governments could adopt. (Annuaire, 
рр. 309-10). ` _ 

Mr. Westlake strongly objects io the attempt to impose fresh 
burdens on neutrals by extending the rules of blockade and con- 
traband, because these rules “are not due to principle, but to 
compaomise, and, therefore, furnish no standing-ground on which 
an extensive deduction can rest," and concludes that, unti! some 
agreement is;reached, the general principles of neutrality “deny to 
a belligerent, blockade or no blockade, the right of cutting a neutral 
or neutral-belligerent ceble outside territorial waters" (Vol. 2, 
p. 118). 

At ап early stage in the present war, the cables connecting 
German territory with neutrals were reported as having been severed 
by the allies, but details are wanting as to the exact place where the 
cutting was effected, and it is uncertain whether occurred in the 
high seas or in blockaded area. 

It has been a pleasure to turn fora moment from the exponents 
of the new barbarism, what M. Boutrou calls “barbarism multiplied 
by science" (Revue des Deux Mondes, 1914, p. 398), to the serener 
atmosphere of legal discussion, where the disputants all acknowledge, 
outwardly at least, the binding nature of solemn agreements, the 
supremacy of the law, the claims of humanity and the overruling 
authority of public opinion. 

But now that all our accepted notlons are put to the test of a 
world conflict of unparalleled magnitude and ferocity, now,that the great 
nations of Europe are locked in a struggle for their very existence, we 
cannot help asking ourselves anxiously whether International Law 
will survive the ordeal or whether it is destined to be relegated to the 
category of discardec and discredited sciences. The almost univer- 
sal-reprobation which these excesses shave aroused throughout the 
civilised world, and the àrm deteririination expressed to reinstate the 
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reign of the law, encourage us to belleve that the principles of Inter- 
national Law wijl emerge victorious from the struggle, and rest on а 
firmer footing than ever. Grotius wrote his great work in the welter 
ofthe Thirty years’ War, and in the Prolegomena you will remember 
the óít-quoted passage :— 


“I saw prevailing throughout the Christian world a license in 
making war of which éver barbarous nations would have been 
ashamed; recourse being bad to arms for slight reasons or no 
reason ; and when arms were once taken up, all reverence ‘ for divine 
and human law was thrown away, just as if men were thenceforth 
authorized to commit all crimes without restraint.’” 

just as unspeakable horrors of that conflict prompted the great 
Dutch jurist to write his immortal treatise,. so may the present 
calamity bring forth new efforts for the uplifting and betterment of 
mankind. 


Montreal. Кирем Latcur pK. C. 


The Calcutta Law Journal 
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A LIMITATION ON THE RIGHT TO SUB- 
ROGATION.* 


A seemingly well-defined limitation on the doctrine of subroga- 
tion, & doctrine unusually difficult of definition, is the rule that 
subrogation will not be allowed to one who was personally and 
primauly liable bn the debt which he has paid, for the reason that 
payment by one so liable operates to extinguish the debt with its 
lien. Within this descripton has been included the grantee of 
incumbered premises who has agreed to discharge the incumbrance. 
Although а typical ease for subrogation is presented when a grantee 
who has merely taken subject to the incumbrance, discharges it in 
ignorance of а junior hen which by his payment will be given prior- 
ity, a strong line of decisions denies such rellef to the grantee 
who by his agreement has nade himself personally liable on the 
obligation. Itis difficult to see why this distinction should be 
made, and in a number of jurisdictions, of which the recent case of 
Tibbits v. Terrill (Colo. 1914) 140 Pac. 936, is typical, the rule is 
not applied. In that case a purchaser from a fraudulent 
grantor, having constructive, though not actual, notice that the 
conveyance to his grantor ‘was In fraud of a judgment creditor 
having a lien on the land, was allowed subrogation, as against the 
judgment creditor, to the lien of a first mortgage which he had 
assumed and discharged. Since the ÜOourts, where the grantee has 
not assumed the incumbrance, have been willing to invoke subroga- 
tion to protect him when he has paid off the prior Hen, and ia in 
danger of losing the benefit of his payment because of the existence, 
unknown to him, of a junior lien, it seems wrong to deny such rellef 
іо another grantee because, as between himself and his grantor, he 
had agreed to pay the debt While this agreement might properly 
defeat any equity be would otherwise have to subrogation against 
bis graator, it should not have such effect as between him and the 
second incumbrancer, as regards whom he was undfr no agreement 
to discharge the prior incumbrance. The cases giving the 
agreement this effect announce, apparently without qualificaticn, 

"From The Columbia Law Revigw, Vol. XV. р, i71. 
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that payment by the owner of the legal estate, who is pergonally 
bound to pay, merges the lesser estate in the greater. As opposed 
to this, the group of cases of which the principal case 1s an example, 
declare that in equity the question of merger is governed by the 
intention of the parties, and they presume an intention td keep the 
interests separate when an intervening claim makes it to the 
advantage of the grantee to do so, making no distinction between a 
grantee who has assumed the incumbrance and one who has not. 
In weighing the opposing equities of the grantee and the junior 
lien-holder, these cases make the point that to allow subrogation 


- works no hardship to the latter when he hus not altered his position 


on the strength of thedischarge of the prior incumbiance. Ніз secu- 
rity when he acquired it was subject to this superior Hen, and he 
should not reap thé benefit of the other man’s Innocent mistake. 


Another element entering into the determination of the right to 
subrogation in these cases,-is the effect of notice of the existence of 
a second incumbrance. In some of the cases denylng subroga- 
Чоп though, the decisions are based on the effect of an agreement ` 
to discharge, the facts show that the grantee had actual notice of 
the intervening lien. Such notice should materlally weaken 
his equity to gubrogation, as he made the payment with full know- 
ledge оі the circumstances and not by mistake. As to just 
what notice ia required to defeat the right, the cases differ; in the 
principal case and those in accord with it, there was at least con- 
structive notice by record, and yet the claim was allowed. There is, 
however, good authority for the holding:that subrogation will not be . 
allowed one who has discharged an incumbrance with constructive 
notice of an intervening claim. $ 


In the principal case, the furthei element of fraud was present; 
the Court holding that the grantee was not, through constructive 
notice, chargeable with such participation in the fraud on the judg- 
ment creditor as would defeat his right to subrogation. One guilty 
of fraud has no right to equitable relief by subr.gation. The 
question here presented 18 whether one who has constructive or 
implied notice of the fraud is chargeable with participation in it, 
and it is quite generally held that constructive notice has this 
effect, A few jurisdictions, however, including Colorado, seem 
to differentiate ebetween constructive notice by record, and know- 


_ ledge of facts sufficient to put a reasonable man on Inquiry, hold- 


ing that the former does not as a matter of law charge one with 
participation, though the latjer may iaise a question of fact for the 
jury as to participation in the fraud. 
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SHORT NOTES. 


FULL BENCH REFERENCES. 


Second appeal —Bengal Tenincy Aot (VIII of 1885) Ss. 52, reg. 
109 A— Rent, enhancement of. 


Appeal by the plaintiff. 


Proceedings for settlement ‘of a fair and equitable rent, 

The substantial question In controversy between the parties was 
whether the landlord was entitled to rent for the whole area ascer- 
tained by measurement to be within the tenant’s holdings at the 
rates mentionedsin the Aadusiats which were executed by the 
tenants for these holdings before the passing of the Tenancy Act, 
The Settlement Officer held that the stipulations in the kabs/iass 
regarding the payment of rent according to the result of a further 
measurement were valid and decided the point in favour of the 
plaintiff. The learned Special Judge on appeal reversed that deci- 
_ sion. On appeal, the High  Oourt agreed with the Setilement 
Officer’s decision on the merits, on the authorities of the decisions 
reported in 5 С. L. J. 538 and 16 C. L. J. 183. 


A preliminary objection was raised as to the competency of second 
appeal uuder section 109A of the Bengal Tenancy Act on the ground 
that the Special Judge decided a quesifon settling a rent and relied 
on Ramerwar Singh v. Phoomeswar Fha (4 С, L. J. 138) and 
Grant v. Rum Ratha Bhagat (x4 С, L. J. 110), A contrary deci- 
sion was passed in {фаг dli Mian у. Mussammal Hiri Bibi (16 
С.Т. J. 182), following Mathura Mohan Lahiri v. Uma Sundari 
Debi (I.L. R. 25 Calc. 34) and Raj Kumir Pratap Sahai v. Ram 
Lal Singh (5 C. L. J. 538), where it was held that asin proceedings 
taken on the application of а landlord for the settlement of rent, 
the liability of the tenants to pay rent оп account of any alleged 
excess area was declded, an appeal lay to the High Court. 

Hence the following questlon was referred in S. A. 577 of.1909 
to the Full Bench by Woodroffe and Coxe JJ. 


“When Ina proceeding under Seotion tos of the Bengal 
Tenancy Act, the Settlement Officer is asked to increase the rent 
under Sub-section (4) in accordance with the rules daid down in 
section 52, and the claim is refused on appeal to the Special Judge, 
on the ground that the land of the tenant is not proved to be in 
excess of the area for which rent has peen previously paid, is a 
Second Appeal barred by Section 109A of the ‘Act ?" 
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Dr. Rash Behary Ghose, Babus Dwarka Nath Chakrabarty, 
Chandra Kanta Ghose and Girija Prasanna Roy Chotwdhur: for the 
Appellant. d 
. Moulvi Nuruddin Ahmed, Babus Upendra Jal Roy, Kumar 
Sankar Roy and Surat Chandra Dutt for the Respondent. 


Limtlation—Mortgage by father—Mitakshara family—Dedt neither 
antecedent nor immoral—Swni/ against гом, 
Appeal by the Defendants. 

Suit on two mortgage bonds executed by a father, who was the 
&arta of a Hindu family governed by the Mitakshara Law and con- 
sisting of himself and his sons, adult and minor. 1n both these 
documents he moitgaged what he called “all my rights" in certain 


' mourahs in which he and his sons jointly owned з anpas 8 pie 


share, and in respect of which he was registered in the Collectorate 
asthe owner of аппаз 4 pie share (including the half share of his 
brother). ‘The bonds were dated one in September 1901, And one 
in October 1901. The suits were brought on the rath of August 
1910. The mortgagee died in November 1905 and the original 
mortgagor died about 1903. 

The following questions were referred to the Full Bench by 
D. Chattterjee and Walmsley JJ. 

(1) Whether the decision of the Full Bench in the case of 
Lachman Prosad v Giridhar Choudhury (1. L. R. 5 Calc, 855), 
bas been over-ruled by the Privy Council or superseded by sub- 
sequent legislation ? 

(з) Whether a sult upon a mortgage effected by a father govern- 
ed by the Mitakshara Law fora debt which is neither antecedent 
nor for family purposes and not proved to be immoral, brought 
after the death of the father against the sons, some of whom were 
adult and some minors at the time of the mortgage, is governed 
by the 13 years’ rule of limitation under Article 132 of the Schedule 
to the Limitation Act so far as it claims to affect the shares of 
the sons ? 

Babus Pravish Chandra Miller and Susi! Madhab Mullick for 
the Appellant. M 

Babus Urntakali Mookerjes, Mahendra Nath Roy and Akshoy 
Kumar Banerjee for the Respondent. 

[This reference was heard by Jenkins C. J., Woodroffe, 
Mookerjee, Holmwood ang D. Chatterjee JJ. on the rath April 1912 
and judgment reserved. ] 
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BENCH AND BAR* 


It can hardly be said that prior to the Act of Union in 1791 we 
had a settled or definite judicial system in what is now Ontario. In 
1793, by an Act of the first session of our Legislature, we intro- 
duced English law. Building upon this foundation, and adopting 
improvements and amendments from time to time, as circumstances 
seemed to demand, we have developed a system of jurisprudence 
apparently well adopted to the conditions in a new growing country 
and of which we feel we have reason to be proud. Perfect it is not, 
of course—when can a human system be sald to be perfect >—and 
a century and a quarter is not a long time in the history ofa nation, 
but, for Ше most part, our laws affecting jurisprudence have proved 
effective to secure the rights, liberties and privileges of the people, 
and, what is equally important, the Judges without exception are, I 
think, firmly entrenched in the people's esteem and confidence. 

As to the other branch of this great public service, the other 
chief officers in the administration of the law—the members of the 
Bar—perhaps not quite so much can yet be said. There are stil] a 
few benighted persons in the back townships and the purlieus of 
cities, who do not yet fully appreciate the unswerving integrity, 
conspicuous bonesty and beneficient methods of some members 
of the Bar. But, speaking seriously, the greate majority of the Bar 
enjoy and deserve to enjoy, the good-will and confidence of suitors 
and the public; and, as a class, there ів no body of men more zealous, 
faithful and unselfish in the discharge of their duties in any walk of 
life. a * | 

I come to speak to you, however, of the relations of Bench and 
Bar infer se. It would be foolish to say that they are perfect; it 
would be incorrect to say thet they are not fairly satisfactory ; and 
it would be manifestly absurd to say that they cannot be improved 
or that improved relations will not teft to the more satisfactory 
and efficient administrations of justice. 


* From the Canadian Law Times, Vol. XXXV p. 62. 
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Improved relations and improved conditions are to be brought 
about by action and reaction. What the Bench is must always have 
a potent influence on the status and conduct of the Bar; afd the 
status of the Bar, as a body, is the most important factor in deter- 
mining what the Bench will be as time goes on. The Bench is 
recruited from the Bar, is the product of the Bar. The Bench is the 
fountain of justice, but the Bar is the source of supply. А fountain 
cannot rise higher than its source. In the conduct of cases and in 
their professional relationship, the situation is peculiar. For the 
harmonious and satisfactory administration of justipe during the 
hearing and argument of the case, Oourt and counsel are inter-depen- 
dent, but, from this point on, are separate and independent, 
and with dutles that cannot be merged. А suggestion that in the 
legitimate pursuits of his client's rights, а counsel is in any sense 
subservient to, or dependent upon, the favour of the Court is foreign 
to our system and repugnant to the traditions of British and Саћайіап 
Courts. What ів to be looked for and cherished in the counsel is 
suavity, courtesy and deference ; coupled with manliness, fearlessness 
and firmness ; but with never a suspicion of sub-servience or servility. 
What makes tyrants so readily as the sycophant and the outlaw? 
Crawling or cringing, on the one hand, and bluster, arrogance and 
insolence, and covert intimidation, in its various recognizable 
disguises, on the other, are alike intolerable, unpardonable and 
lueffective. In everything, а counsel’s conduct should be characterized 
by conviction, conscientiousness, directness and respectful firmness. 
He should state his proposition or objection clearly; he should 
support It by reason or authority ; he should state it at once and be 
done with it, and win by its cogency, or fall, as Ше cage may be. An 
argument is weak in proportion as it requires iteration. 

We have no written code of ethics in Ontario, nothing to inspire 
or guide or warn the young practitioner. We have the Law Society 
Act for his punishment when he goes wrong. It is worth while to 
conalder whether he might not do better in this regard. The Ameri- 
can Bar Association and New York State Bar Association have 
issued * Oanons of Ethics." They are sald to be identical. In one 
of these, I read ; 

“It is the duty of the lawyer to maintain towards the Courts a res- 
pectful attitude, not for the sake of the temporary incumbent of the 
judicial office, but for the maintenance of its supreme importance. 
Judges, not being wholly free to defend themselves, are peculiarly 
entitled to receive the support of the Bar against unjust criticism 
and clamour,” 
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Fortunately for “the incumbent,” 16 may be, and very fortu- 
nately for the administration of justice, we have no“ temporary in- 
“cumbent of the judicial office" here. As to criticism, however 
unjust it nay be, except in the rare instances in which itis calculated 
to prejudice efficient administration, itis better perhaps to allow it to 
run its course. A Judge can best be vindicated, can only in the end 
be vindicated, by his administration of the law of the land. 


Cordial ielations are of paramount importance. Should we stand 
upon a common plane ? Yes, and no! If the “be all and end all ' of 
the counsel's life, as evidenced by his conduct, is to heckle and abuse 
witnesses, pervert,testimony, and by citation or argument endeavour 
to mislead the Court and snatch a judgment, regardless of conditions, 
then а common plane їз not attainable or desirable. 


But this is not the legitimate function of a lawyer; no duty to 
his client calls for it; his oath forbids it. With your oath of office, 
you are all familar. 


The American law sequires each lawyer to swear:* I will. not 
counsel or maintain any suit or proceeding which shall appear to 
me to be unjust, nor any defence, except such as I belleva to be 
honestly debatable under the law of the land. 


* I will employ for the purpose of maintaining the causes con- 
fided lo me such means only as are consistent with truth and honour. 
and will never seek to mislead the Judge or jury by any artifice or 
false statement of fact ar law." " 


“ Craft is the місе,” заув Edward С, Ryan, “ not the spirit of the 
profession. Trick is professional prostitution. Falsehood is profes- 
sional apostacy. The strength of a lawyer is in thorough knowledge 
of legal truth, in thorough devotion to legal right. Truth and inte- 
уту can do more in the profession than the subilest and willest 
devices, The power of integrity is the rule ; the power of fraud i» 
the exception. Professional duty, faithfully and well performed, is 
the Jawyer's glory. This ів equally true of the Bench and the Bar." 
Of practitioners somewhat of this class, Abraham Lincoln, I 
think, not unjustly sald: “ A moral tone ought to be enforced in 
the professién which would duve such men out of it.” 


Let me say a word in all earnestness to the young men just setting 

© out in. professional life. “ One false step,” it has been said, “for ever 

blasts a woman's fame. `“ One falss step" it might also be said, 

* may forever blast a professional career. ^ Cogent evidence of this 15 

found in the legal annals of every country. Lights that fail fitfully 

illuminate andeadorn the legal highways everywhere. The most 
^ 


40" 


L4 


THE CALCUITA LAW JOURNAL. (Vou. ХХІ. - 


brilliantly endowed are often of the first to fall, Pitfalls closely 
margin the. one straight way on either side. Temptations lurk at. 
every milestone. “There are " says an eminent American authority, 
* pitfalls and mantraps at every step, and the mere youth at the very 
outset of his career needs often the prudence and self-denial as well 
ав the moral courage which commonly belong to riper years. High 
moral principle is the only safe guide, the only torch to light 
his way.” 

But there id room and verge for community of effort, there is a 
- common meeting ground, a common plane, if you will—each of you, 
of course, within his proper sphere—for B:nch and? Bar. We must, 
of course, level up, not level down. The duty of the Judge is clear. 
Speaking in this hall at a great banquet in 1862, Sir John Beverly 
Robinson said: “ They (the Bar) would recollect—and he would ~- 
remind some of the younger members of the profession—that it was 
the solemn oath administered to all Judges for more ‘than five 
hundred years, framed in the reign of Edward’ IU, and worded in 
the plain, expressive language of that time: “ That he will well and 
lawfully serve our Lord the King and His people in the office of 
Justice ; that he will do equal law and execution of right, to all the 
King’s. . subjects, rich and poor, without having regard to any 
person.” 


The obligation of counsel is equally imperative; it is the para- _ 
mount duty of every counsel who comes into в Court of justice 
to honestly and diligently assist Court to this end. it is not enough 
that he does not actively mislead, he must use his best and earnest 
endeovaurs to see to it that the Judge is not misled. 


What ts to be expected of a Judge ? 


(1) It is а condition precedent that he is rightfully a Judge. No 
embryo Judge who solicita the position is fit for the position. 


(з) He should be professionally qualified. Once the -appolnt- 
ment is made, there 18 only one way to set this question at rest : 
* By their works ye shall know them." 


But there is no purpose to bé served by blinking thee discussion ; 
а good deal has been said about what are irreverently called 
“political appointments.” "For obvious reasons, I approach this 
subject with some hesitation ; for obvious reasons, too, I prefer to 
refer to such appointments as m ade from the statesmen of the coun- 
пу, from the ranks of а gfeat public seivice. But I have discussed 
this delicate question in the House of Commons, Do not ask me 


r 
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what I sald; do not search the peges of Hansard ; “І have wiser 
grown." But I must not forget the staid, austere gentlemen it is:my 
duty to address. I have no desire, and you do not desire or expect 
me, to deal with the personal equation, if I may so term it, the latest 
lapse, if you will, of the Department of Justice. I dismiss it; but 
I cannot refrum from reminding you that Iam in, though I very 
acutely realize that I am not to all intents and purposes of a goodly 
company—-The Chief Justice of Ontario, the Chief Justice of 
the Exchequer Division and Mr. Justice Britton, Mr. Justice 
Latchford and Mr. Justice Sutherland. 

And I cannot but remind vou, too, of the splendid. nass of 
the past. Inthe Lives of the Judges, by Mr. Read, and referring 
to those only whọ were of the Canadian Bar, quite three-fourths | of 
our judiciary came to the Bench directly from the service of the 
State—a galaxy of learning, ability and integrity such as never before 
presided in the Courts of а new country, gentlemen, one and all, who 
would adorn the Bench of any country—the Honourable William 
Hume Blake, Chancellor Vankoughnet, Chief Justice Draper, .Chief 
Justice. McLean, Ohief Justice Sir Matthew Crooks Cameron, 
Chief Justice The Honourable Thomas Moss, Chief Justice Sir 
John Beverly Robinson and others, whose nafes you will imme- 
diately recall. 7 

Апа why 2 Because here, as in England, the State iss 
to her service from the ranks oí the ablest and most devoted of hei 
sons ; and, as the Lord High Chancellor of England sald the other 
day, speaking of England: “Lawyers are the leaders of public 
opinion in this conntry. ...... They have it in their handa to make 

^or mar much of the future.” 


It is true of England, itis true of Canada; and we must never. 


forget how much we are indebted to Honourable William Home 
Blake and other Judges whose names I have mentioned, with 
others whose names I leave it to you to recall, for the magnificient 
jurisprudence of this country. 

(3) Studious and painstaking a Judge should be—must be, in 
fact, “ Не thatis slothful will be slothful still; ’ but the only 
complaint that І have ever heaml in this connection is that some of 
our Judges—many of them, in fact—have worked harder than they 
should. The same is true of many of them to-day. • Ы 

(4) Patlence] Of patience, a Judge should have an inexhaus- 
tible store. He will often need it, He should be patient to sift and 
weigh the evidence, and to balance and distinguish decisions, .and 
the rest of it, This is easy. He should, if he can, be patient to 
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listen. This is not always easy. Lawyers sometimes complain 
that they are not allowed sufficient tme. If they made better pre- 
paration, they would not require so much of it. Let the case be 
important or unimpoitant, counsel has the right to just the time 


necessary to get at the facts, and to discuss the relevant facts and 


law, in a proper way; just this much time and not a moment 
more. То take more time than this is to rob the public. 


(5) The Judge should “ keep the counsel in-his place," that is 
at the Bar. This is not easy. It is intolerable to have two or three 
counsel crowding about the witness stand. Itis argued that this is 
unavoldable. at the City Hall, It is not unavoidable, but difficult. 
Conditions there are almost unbearable ; but the уёгу objectionable 
practice so noticeable at the City Hall, and in less degree in othe: 
places, goes to accentuate the difficulties arising from defective 
acoustics or outside disturbances. 


(6) Once he is seized of the case, th» Judge should endeavour 
to get ai the truth, and the whole truth. and do completes justice ; 
and this with or without the assistance of counsel. I do not know 
whether this proposition will receive the general approval of either 
the Bench or Bar. It is simply a statement of my duty, as & Judge. 
as I conceive it to be Of course, the Court should not by any 
act anticipate the action of counsel, usurp his place, or lake the case 
or defence out of his hands. Such a proceeding would be intoler- 


able, and, in addition, in many cases lead to a miscarriage of justice =. z 


But in the end, when the counsel has done all he thinks of doing 
or intends to do, the inattention, oversight or failure of counsel 
should not deprive a litigant of a full and fair trial of the issues i 
the trial Judge can secure it. 


Things to be avoided : 


I. The Judge should not court popularity or notonety. The 
esteem, confidence and good-will of the people generally is an entirely 
different matter, and to legitimately earn this will but enhance his use- 
fulness a8 a Judge. The distinction 18 well indicated by Lord 
Mansfield, who sald: “It has been charged against тё as a crime" 
and it would be a crime) “that 1 pave courted popularity. I never 
did court it, but I have always studied to deserve it ; " Sind then the 
learned Judge, follows with some other statements not so cearly with- 
in the proper line. Tho proper attitude ofa Judge is not open to 
debate. Itis for him to determine the right tothe best of his 
ability and to execute justice without hope of approval on the ons 
hand or fear of censure on the other, 
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з. The Judge should not lose his temper, or his dignity, or the 
trend of the case, or the control of the Court or the papers in the 
action, You need not take this seriously to heart, as the judges never 
do any of these things. 


3. A Judge should not humiliate the counsel or prejudice his 
professional standing ог financial outlook, if it can be avoid- 
ed. No Judge would intentionally do this, but, provoked as we 
Often are, we cannot be too careful that a well deserved rebuke or 
criticism does not have consequences outside the determination of 
the issues in the action. 


Again of pleasant relations —cordiality and harmony between 
Bench and Bar.' The basic conditions are mutual esteem, confi- 
dence and good will. In promoting this the Bar is mightier than 
the Bench. Fo: the counsel, frankness, honesty, industry and 
courtesy (not servility) 18 all that is needed, and will secure the 
esteem, confidence. ear and good-wil of the Court, and, coupled 
with aptitude for counsel work, will ultimately win general success. 


Again a word to the younger men. Assuming that you are 
mentally qualified to become a counsel, preparedness counts for 
infinitely more than anything else, Without proper preparation 
а conspicuous ability may signally fail. General preparation, 
a stock equipment for every case, is the first thing. This will em- 
brace a thorough knowledge of the Law of Evidence, of Rules of 
Procedure, of Nisi Prius cases, of the statutory law and of Leading 
Cases. When you have mastered this you will find yourself an 
envied member of a select few, and far advanced in general pre- 
paration for any case. Then comes special preparation for the case 
m hand, and I address myself particularly to those who do both 
solicitor and counsel work, as the younger men generally do. Have 
the earllest possible examinations for discovery, productions, perusal 
of productions, and admissions, where admissions are advisable. You 
will then know just what oral testimony you reqifire, and you will issue 
and serve your subpoenas, unless there is some special reason for 
doing otherwise, without delay. Follow this by a careful study of the 
facts, until vou are ubsolutely familiar with the issues from your own 
and your @pponent’s standpoint. Thoroughly digest and assimilate 
a few pertinent decisions, but do sot weight yourself or the Court 
with an sadigested “ Digest of Cases.” The result will be that vou 
wil be ready for trial when the case is called ~a position not infre- 
quently of enviable isolation. i 
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Things to be avoided: 

ii; Late arrival in Court 

з. Constant objections. 

3. The impromptu plan of campaign. Eveiy step should be 
thought out before you come into Court. The neglect of this rule 
occasions infinite loss of time, and results in a lame, halting contest, 
and not infrequently, failure. ` 

4 Slovenly examination in chief. This is the most difficult 
work in the whole range of a counsel's duties, and almost invariably 
the work least thought of. In a formidable percentage of cases it 
seems like a contest between counsel and witness аз to which will be 
asleep first. The importance of careful preparafion for this, by 
clearly thinking out the lines and order of examination, cannot be 
overestimated. David Paul Jones, опе of America’s greatest 
counsel, ‘says: “There is often more eloquence, more mind, more 
knowledge of human nature displayed in examination of witnesses 
than in the discussion of the cause to which their testimony relates. 
Evidence without argument is worth more than argument without 
evidence. In their union they are irresistible.” 


Put vitality and reality into it, Learn of Sir Frank Lockwood. 
who says: “It should appear to be a kind of spontaneous conversa- 
-tion between the counsel on the one hand and the witness on the 
other—the witness telling artleasly his simple tale, and the counsel 
himself appalled to hear of the iniquity under which his client had 
suffered.” 


5. Crogs-examination. 

This is not to be taken literally. ‘There are times " says Mr. 
Wrottesley, “ when indignation should be expressed, but the advocate 
must keep within bounds and deport himself with dignity, never 
forgetting the respect due to the Court from himself as one of its 
officers, and never forgetting the respect due to the office of advocate, 
which his opponent Holds as well as himself. '' The witness is not 
aciiminal, He із not generally a volunteer. The era of savagery, 
except in Europe, is gone by, Sir James Scarlett, one of England's 
greatest modern counsel, said of Mr. Toppling, & leader upon the 
same circuit: “ Toppling's idea of cross-examination was putting 
over again every question asked in chief in a very angry tone ;" 
а method not unknown in Canadian Ccurts. This is oross-exmina- 
tion of a kind. Baron Alderson once said of a counsel whose name із 
charitably withheld: “ Mr—, you seem to think that the art of cross- 
examination is to examine corry.” 
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6. Avoid bad temper. To lose your temper is to lose your grasp; 
it may be to lose your сазе; it ought to be to lose your client. 

7. Avoid uniformity, or give up counsel work. A lawyer who has 
only oné method of examining witnesses may be a good lawyer but 
he will never bea successful counsel. 


8. Avoid collateral discussion. In a Court of ИО Шеге аге 
only two, or at most three, forums to be addressed—the witness, 
the Judge and the j jury í 

9 Avoid personal or qnasi-personal, actions, The man who 
conducts Мв own case “ has а fool for a cllent," and none the less 
because he happens to be a lawyer. The same for relatives and 
close connections ; in fact it applies to any action-in which the affec- 
tions or interests of counsel are likely to be warmly enlisted. 


And now, Mr. President and gentlemen of the Ontario Bar Asso- 
ciation, in thanking you for this opportunity of coming in close touch 
with-so many eminent Canadian jurists, and your guests of the 
Amerioan Bar, and in wishing you all individually and аз an Asso- 
ciation a very Happy New Year, and ablding and unbounded success, 
I very earnestly express the hope and belief that throughout the year 
and in all the coming years our existing kindly, cordial and harmoni- 
ous relations will ever deepen, strengthen and increase ; and that 
unitedly animated by lofty aspirations and worthy aims we'may in 
some measure be instrumental in averting anything that could sully, 
and in perpetuating in this part of his Majesty’s dominions the 


‚ splendid traditons of the British and British Canadian Bench 
and Bar, E 


Hanghion Lennox. 

REVIEWS. 
= è ne 

Inlex of Cases Judiciatly Noticed by Nrisinhadas Basu, 
^B. L., Law Publishing Press, .3-5, Bow Street, Calcutta, . 1910— 
Mr. Bose is to be congratulated upon the completion of this 
valuable werk which is bound fo Беа constant companion of legal 
practitioners, The work has had predecessors, each of which had 
some special feature to recommend it. Mr. Bose has profited by 
the experience of others and the result is a work superior to any, 
now in use. Mr. Bose arranges the cases according to the volumes 


of the report and their pages, but he flso adds the names of the 
cases which will serve es u good check. But the most important 
a 
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feature ів that the various points dealt with in a case are classified 
and the ~subsequent cases where a particular case has been 
followed are arranged according to the points. This is of great 
assistance where several points are decided in onecase. *A good 
example, ів furnished by the decision in Zwam Bandi v. Hargobind 
+ M. I. A. 403 where four points were decided ; the case has been 
subsequently cited in numerous places under each of these heads, 
It is an obvious advantage to have the cases under each head classi- 
fied. ‘There is a separate volume devoted to the English and 
American cases which have been cited or followed in Indian 
Courts ; this 1з arranged alphabatically according to the names 
of the cases. This arrangement 1s sufficient for all practical purposes. 
We have tested the work in various places and have not come across 
any slips. We ‘confidently recommend the book for favourable 


_ reception by the profession. 


: Digest of Indian Case Law, 1914 by М. B. Dorai 
Bwamiengar, B. A., B. L, Madras, 1915—The new volume of this 
well known Digest is marked by the same excellent features as 
former issues. This volume, however, is fuller and moie exliaustive 
than any pievious ones. The cases have evidently been carefully 
read through and analysed, as we find references to a great many 
valuable obiter.dicia. We also find that English and Foreign cases 
bearing on Indian Law have been incorporated, The criminal 
portion has been separated from the civil part. These and other 
changes constitute a distinct improvement and will no doubt increase 
the popularity of the work. А 

Administrator-General and Officlal Trustee in 
India by Alex. Kinney. Thacker Spink & Co., Calcutla, 1915, Rs. 12 
—Mr. Kinney is kpown to the profession for valuable works on 
Probate and Administration, intestate and testamentary succession 
and allied subjects. His present work deals with the law applicable 
to Administrators-General and Official Trustees and we could think 
of no one more competent to do jus&ce to it than the Adminisiratoi- 
General of Bengal. The texts of the Legislative Acts are reproduced. 
and references ere given to all relevant judicial decisions. There 
are also lucid historical introductions. The appendices collect the 
tule, relating to Administrators-General and Trustees now in force 
in the different Provifices. „The work is unquestionably the best 
manual available on the subject. 
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INTER-JUDIOIAL ETIQUETTE. 





It has been said of Lord Hardwicke that he never had a decision 
reversed and that only three of his judgments were even appealed 
against. That із ап ideal of judicial health during a period of 
twenty years, which, if generally attalnable, would baffle the profes- 
sional Doctors. Fortunately, a tempting Legislature has provided that 
the judicial pulse shall be liable to be daily felt and reported upon. 
And the Amalgamated Society of Litigants would hardly fall to take 
advantage of the provision, If only to satisfy their curiosity. ‚ But 
be it said in their justification that very often, the inquirles reveal 
disorders of the gravest kind, Granted, however, that there should 
be appeals, granted further that those who hear them are invariably 
and in every respect, a superior class of men, the question arises 
as to whether’ there ia or should be, any standard of decorum in the 
relations of Judges of different grades. Does the power to reverse 
carry with it the right to ridicule? Is there any sanction in the 

-Constitulion, for contempt or sarcasm? Does the Code of 
Inter-judiclal Etiquette permit an observation like the following :— 
"I confess that it isto my mind absolutely amazing that any one 
can entertain the smallest doubt as to what those words (residue and 
remainder) mean”? (1). According to this estimate, Lord Alverstone 
whose decision was reversed, would not be an integral personality in 
law. One cannot but admire the forbearance of Lord Halsbury when, 
on another occasion, (2) his Lordship said, “ My Lords, in thia case 
I hesitate to speak all that ia in my mind out of respect to the learned: 
Judges who have taken a different view," . “The Appellate Jurisdic- 
tion Act, 1876,” under which Lord Macnaghten held office, is 
probably n& wide enough to cover the following (3) :. “In appealing 
to common sense, I do not for a moment suppose, that - Callins., 
L. J. meant to intimate that the conclusion ai which he had arrived, 
belleving himself to be untrammelled by authority, was a self-evident 5 

(1) (1502) A. C. 3. (а) (1903) A. C. 329 
(3) (1901) A. C. 946." 
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proposition which ought to command the assent of all sensible 
"persons. Admittedly, Lord Cairns and Lord Esher, both sensible 
"persons I should say, took the other view." Itis a matter of satis- 


faction that in a country where “ every one isequal to hls superior 


and superior to his equal," there is enough of the philosophie mind 
to resist the impulse of immediate resignation. But the question 
remains as to whether it is necessary for the ewdr of justice that an 
erring Judge should not only have his error pointed out but should 
also be held up as an idiot. Сар а Judge, so exposed, command 
any lenger, the respect or confidence of the profession or the public ? 
Is the administration of justice compatible with the loss of such 
respect or confidence ? Does contempt or ridicule shut the door 
against future errors? Ifthe Judge is wrong, set him right by all 
means, but do not rob him of the liberty of making mistakes. 
Nervousness and diffidence “ take the reason prisoner.” 

Although mere errors of judgment require only to be pointed 
out and rectified, there are aberrations of the judicial mind which 
call for a differen treatment. Where, through passion or pérversity 
there has been a fallure of justice or the Court has been converted 
into an engine of oppression, it is not enough for the Court of 
Appeal merely to reverse the judgment complained of. Such 
reversal should be conveyed in terms of disapproval, indignation or 
censure, appropriate to the occasion. The position of the Judge 
should afford him no protectlon.-beyond the initial presumption 
in his favour. Vindication of justice ig the supreme concern to 


. which should be subordinated everything else. 


Sir James Colvile was not led by any impulse in saylng—' Th.ir 
Lordships, however, cannot but regret that the learned Judges of 
the High Court, acting on letters which came to their knowledge 
in the course of the first inquiry, should have thought fit, on the 
instant and without further inquiry, to frame new charges against 
Mr, Newton, and thus assume the functions of Accuser and 
Judge” (1). : 

Lord Justice Turner did not take leave of Ыз equity in making 
the following observations regarding the procedure of the 
Courts below—‘ And here, before going further, their 
Lordships deem it right to remark shortly upon the extraordinary, 
doctrine touching this decree which was propounded by the Zillah 
Judge when dismissing the suit of 1856; because if unnoticed 
here, as it seems to have been unnoticed by the Sudder Court, it may 


(1) 1g M. L А. 278. 
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find acceptance with other unprofeasional Juden and embarras 
the course of justice in India" (1). n gt oe tfe 


» * * * + or 2x 


> 


“Vet if there was any ground for this apprehension, in what a 
position hed the Sudder Court placed the claimants? It had denied 
to them the power of prosecuting the appeal; it had thereby made 
final that which was not in its nature fmal; and having thus tied 
their hands, it sent them to wagea contest in à new suit in 
which, 80 bound, they could not but fall." 3) 


Sir John Coleridge mast have weighed his words when he sald— | 
“They cannot pass from this case without the expression of their 
surprise and deep regret, that such a case should have been possible 

under the system of Jurisprudence prevailing in any country under 
7~ the British dominion * * . By fraud and chicanery, by every 
possible abuse of the forms and procedure of luw, by force and 
violence, even, it ів to be greatly feared, to the shedding of blood, 
justice was evaded and defied for fifteen years. Their Lordships 
do not intend hastily to cast censure on any individuals; the s 
materials are not before them for that purpose, nor is it within their pe 
province to do so: but it is useful to point out that a system under 
which all this ів possible, loudly called for amendment, and adminis- 
tered as it has been, defeated the very object for which it was 
instituted.” (3) E 

Judicial tyranny had- seldom a more outspoken suppresser than 
И. the person of Sir Barnes Peacock, No introduction would be 
^' necessary for the following observations of the indignant Chief 
Justice : | 

“ I should scarcely have thought it possible that any gentleman, 
discharging the important duties of a Judge, could have inade 
such an order. It appeared to me at first sight to be the 
production of a Native clerk which the Judge had improperly 
allowed to be issued without having read ij But upon refer- 
ring to the document, I see initials which I presume are those 
of the-Deputy Commissioner, ‘attached to'it ^ * * * «+, 
One of the greatest afflictions to which a human being can be 
subject is to be deprived of his intellect. But think of the degrada- 
tion of peing required to attend at a Mela for the purpose- of having 
the state of his mind inquired into! To compel the Raja to appear 
in open Court, would have been wanting in that respect to which 

(1) 9 M. 1, А, бот ^ (2) 9 M. I. A. боз 
(3) 9 M. 1 As 34e. 
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he was entitled. Butto compel him to appear ata Mela for such 
& purpose, shows a want of consideration which one would scarcely 
imagine to be possible." (1). 

To the above, Mr. Justice Louis Jackson added the following :— 
“Ihave said that what has fallen from the Chief Justice«on this 
Occasion has my entire concurrence, and I am perhaps the more 
bound to say so, because my former experience as a Zillah Judge 
and otherwise in this country enables me to enter more fully into 
the feelings of the parties. It is the want of consideration and want 
of propriety evinced in orders like the present, which more than any 
thing else, disgusts and alienates from the English officials, the 
more intelligent and refined among the people of this country.” (2). 

Such was the High Court in the year 1866, witi its Charter still 
fresh. Can it be said that the same sort of supervision has always 
been exercised over subordinate Courts? А man struggling against 
floods and fulminating charges, seeks redress: 


“But they smile, they find a music centred in a doleful song 
Steaming up, a lamentation and an ancient tale of wrong, 
Like a tale of little meaning though the words are strong.” 


Fortunately, there, was one who did not smile and had a voice to 

silence all strife, as would appear from the following :—- 

“This Court would failin its duty if it did not forthwith arrest 
the further progress of these extraordinary proceedings which 
veritably threaten to be of interminable length.” (3) : 

An attitude of defiance on the part ofa Judge can hardly be 
overlooked. At any rate, it was not tolerated in the early days of 
the High OCourt(4). Steer and Phear JJ. thus spoke of a Zillah 
Judge:— 

(1) 5 W. К. Mis, Rulings 55, 56. 

(а) 5 М. К. Mis. Ruling» 57. 

(3) Rajendra v King-Emperor 16 C, L. J. 467 (508.) 

((4) It is not tolerated at least by some of the Judgos of the present day, as 
i» shown by the following passage from the judgment in Sati v. Ratanmani, 15 
C. L, J, 336, where a Munsiff had insisted upon carrying on executlon proceed- 
ings, even though apprised that a stay order had been made by the High Court : 

“Itis beyond controversy that the Munsiff has 1814 himself open to the 
gravest censuro for the manner in which he has conducted himself, and the 
explanation he has submitted 1s wholly unsatisfactory. His act plainly amounts 
toa contempt of the authority of this Court, and we trust he will profit by 
the warning now given that the arm of this Court is long enough to reach 
any person who may behave in this manner. As regards the order he has made, 
we need only obsorve that it ig wholly without jurisdiction and must be 
cancelled," — E ditor, ] 
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“The first judgment of the Judge Mr. ———— wasa singular 
one, but this second order із infinitely more remarkable. We will 
not suppose, ав we no doubt might, from the tone and tenor of the 
decisloif, that the Judge has acted in a contumacious and petulant 
spirit in disposing of the саке in the way he has done. Nor can 
we take the Judge at his word and suppose that he is really unable 
to give any better reasons for his decision than those which this 
Court showed to be inconsistent and unsound. The Court would 
rather not suppose that the Judge is so incompetent as he avows 
himself to be ; and under any circumstances, we think the Judge 
was bound to make some endeavour to comply with the order of 
the Court on remand, and justify his original decision on good and 
substantial reasons.” (1) 


Judictal trickery even when not amounting to misconduct, stands 
in need of exposure. And certainly, Lord Macnaghten was not the 
man to hesitate for a moment, Ona recent occasion, his Lordship 
sald :— І 


* The Court must. at any rate, not fall below the standard of 
honesty which it exacts from those on whom it has to pass judgment. 
The slightest suspicion of trickery or unfairness must affect the 
honour of the Court and impair its usefulness. It would be disas- 
trous, it would be absolutely shocking, if the Court were to énforce 
against a purchaser misled by ita duly accredited agents, a bargain 
во illusory and so unconscienti pus as this." 3) 

A Zilluh Judge having w.thdrawn and suppressed from the 
record, certain petitions filed by the parties, the Judicial Committee 
had to remit Ше case to the Sudder Court. Lord Langdale, with 
the Instinct of & senior Wrangler concluded the judgment with a 
suggestion which foreshadowed the advent of Sir James Willes, 
His Lordship said :— 

* Certain costs have been incurred in consequence of the conduct 
of Mr. Grant. That being so, ала Mr. Grant having been an officer 
of the East India Company, it seems to be worthy of their cons 
deration how far they will have gard to the costs which the par- 
ties have betn put to, in consequence of the misconduct of their 
Judge-" (3) ; ©: 

Independence is Ше brith right of a Judge. He can no more 
surrender it than can & peer of the United Kingdom surrender his 


(1) 4 W. В. 34. б) 9C.L. J, 170, 171. 
* (@ 3 M. I. A, 348. 
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peerage. Judicial slaves can breathe nowhere. This attribute is not 
founded upon mere tradition. - A descendant of James I who had 
hamiliated Sir Edward Coke, thus recognised the principle on a 
memorable occasion ;— Ы 


"Ihave all confdence that the independence and learning of 
the Judges, supported by the integrity and ability of the other 
members of the profession of the law, will prove in the future, as they 
have been in times past, a chief security for the rights of my Crown 
and the liberties of my people.” (1) ~ 

And Lord Selborne, speaking on behalf of the Judges, formulated 
the position in these words :— . 

"Your Majesty's Judges will always endeavour to fulfil the 
great dutles entrusted to them, with fidelity to your Majesty, with 
zeal for the public service, with firmness, impartiality, and integrity, 
in the feur of God, and without fear of man." (2) 

A denial of justice through Executive interference ¢reates a 
situation of the gravest peril, and the late Lord Macnaghten realised 
it fully. In dealing with a case that arose not very long ago, his 
Lordship sald :— 

“ The Court has no right to decline jurisdiction. Still leas has it 


‘a right to stay its hand at the instance of a claimant who may present 


a саве into which it may be difficult, -if not impossible, for the Court 
to inquire, even though that claimant be the Orown." 


* The proposition advanced on behalf of the Crown is certainly. 
not flattering to the dignity or the Independence of the highest Court 
in New Zealand, or even to the intelligence of the Parliament, What 
has the Court to do with the Executive? Wheie there isa sult 
properly constituted and ripe for decision, why should justice be 
denled or delayed at the bidding of the Executive ? Why should 
the Executive Governm ent take upon itself to instruct the Court in 
the discharge of its proper functions? Surely it [s for the Court, 
not for the Executive, to determine what is a breach of trust. Then 
again, what has the Court to do with the prospective action of Parla- 
ment as shadowed forth by the Executive ? No one disputes the 
paramount authority of the Legislature. Within certain limits it is 
omnipotent. But why should it be suggested that Parliament will 
act better ifit acta inthe dark, and without allowing the Court to 


declare and define the rights with which it may be asked to deal P (3) 


w 8 App, Саз, 2, А (2) 8 Арр. Саз, 3. 


(3) (1903) А. C. 188. 
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It has been sald that the capacity of indignation should be “ a 
steady reserve for the brain, warming the ovum of thought to life, 
rather than cooking it by a too hasty enthusiasm in reaching the 
boilimg point" No body can say that Lord Macnaghten did not 
adopt the American procedure in dealing with the case. 


Tarak Chandra Chakravarti, 
(To be continued). 
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Land systems of Bengal and Behar by Atul Chan- 
dra Guba,; B.A.. Thacker Spink & Co, Calcutta, 1915—The 
&uthor is to be congratulated on the publication of this valu- 
able work. The most accessible sources of Information on the impor- 
tant subject of the land systems of Bengal and Behar are the introduc- 
tory Chapters by Mi, Justice Field to his edition of the Bengal Regula- 
tions and the corresponding Chapters in his great work on Land 
holding in various countries of the Wcrld, Mr. Guha has profited 
by the labours of his predecessors but he bas brought the mateilals 
up-to-date and has thoroughly re-cast them. The result Їз conve- 
nlent summary history of the land law from before the days of the 
Permanent Settlement down to present times. Опе of the most 
valuable features of the book ıs the collection of leading cases on 
land tenures in the first appendix. The second appendix makes 
accessible the classical minutes of Lord Cornwallis and Mr. Shore 
on the Permanent Settlement. The third appendix contains a 
useful glossary explaining the significance of the names by which 
tenures and under-tenures of various degrees are known in different 
parts of the countries. The work onthe whole evinces consider- 
able research and industry and deserves a wide circulation, 





The Indian Oaths Act by Т. К. Ramanujachanar, B.A., 

‚ BAL, Madias, 1914— This volume contains an exhaustive commentary 
on the Indian Oaths Act, of which the most prominent feature is that 
it embodies a full statement of the facts and rasib deotdendi of the 
Judicial decisions relevant to each section; but the commentator also 
criticises the decisions very effectively in some places, We know of 
no better editions of the Indian Oaths Act and confidently recom- 


mend it to our readers. 
* 
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The Law of Limitation by K. J. Rustomji, Butterworth & 

Co., Calcutta, 191s—Mr. Rustomji has entered a field in which there is 
no lack of formidable rivals. His work, however, discloses valuable 
features which must commend themselves to Members of the pwofes- 
sion. The commentary under each section {s well arranged and conve- 
niently classified. The statement of the principles deducible from a 
long array of authorities is always stated lucidly and concisely, while 
valuable criticisms are thrown in from time to time. The Judicial 
decisions has been noted up-to-date and cases In the English Courts 
are mentioned whenever they are likely to be helpful. In the case of 
specially important provisions like Article 144 and Article 183 there 
із a prefatory analysis of the notes which will serves a valuable 
guide to the student and the practitioner. There is only one sugges- 
Чоп for improvement which occurs to us in respect of a strikingly 
good piece of work; the names of the cases clted should appear in 
the table of cases affixed to the volume. 


The Calcutta Law Journal. 
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Rents, Profits aui Interests in Specific 
` Performance,” 

The sealing of a contract for the sale of land is sometimes 
sald to work a conversion so аз to pass the equitable title to the 
vendee, vesting In the vendor the ownership In equity of the purchase 
money, The iniccuracy of such a statement is evident from the 
fact, among others, that Intermediate the making of the contract and 
the date for performince, the rents, issues, and profits, go to the 
vendor. If the conversion occurred by virtue of the sealing of the 
contract, the vendee, having the equitable title to the land, seems 
entitled to the rents and profits, and the vendor should have interest 
on the purchase money. But although land has always been con- 
sidered the proper subject of а trust, Courts have never gone to the 
extent of treating purchase money as a rer. As a matter of fact, 
therefore, the vendor does not own the purchase money either in 
law or in equity, and is not entitled to interest until after the date 
for performance ; and, on the theory that it would be most Inequitable 
to allow the vendee not only the interest on his money, but also the 
rents and profits of the laud, the vendor may retain the rents and 
profits until the time for performance. 


After the “date for performance, or after performance, the rights 
of the partles are reversed. Inasmuch as equity will not permit the 
vendor to profit by his own default, the vendee becomes entitled to 
the rents and profits of the land after the date for performance, and 
must pay. interest on the unpaid purchase price. The same result 
is reached where the contract bas not been performed. If in the 
first case, however, as frequently happens, the rerfts and profits of 

‚ the land amount to less than. the interest on the purchase money, 
the vendee may retain the interest by allowing the vendor the rents. 
Should the contract contain no provison for the date of taking 


* From Columbia Law Review, Vol, XV Notes, p. 256. 
* 
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possession, the vendee owes Interest only from the time possession 1s 
taken, or from the time the condition of the title is such that posses- ` 
sion can reasonably be taken. Where the delay in transferring title 
ls caused by the vendor, but without his active fault, the vendee 
must pay Interest if he is in possession, or has received rents. It 
also seems that an inexcusable refusal on the part of the vendor to 
convey title, or.to recelve the purchase-money, deprives him of all 
claim to interest. Where the contract contains a provision that 
interest shall be payable from a certain date, even though “ from 
any cause whatever " the purchase-money shall not then be paid, it is 
well settled that unless the vendor wilfully defaults, mere inability 
on his part to perform will not prevent the running ôf interest from 
the date set. It is universally held that where the vendee is not in 
possession, he is under no obligation to pay ше! until the е 
is able to convey а good title. 


In the recent case of Wilson v. Beybold (D. C. W., Va. 1914,) 216, 
Fed. 975, an option for the sale of land was accepted fri May, 
1906. In March, r9ira, the vendor, after years of litlgadon, was 
finally awarded title to the property by a judicial decision, and 
in May, 1913, the vendee paid the purchase price into Court and 
notified the vendor of the fact. In a suit for specific performance 
by the seller it was held that the purchaser must pay interest on the 
purchase price from March, 1913, until May, 1913. The decision 
is obviously correct. The vendee, by a definitive appropriation of 
the purchase price, with notice to the vendor, may stop the running 
of interest. But'there was a period between:the two dates when 
th: vendor was in а position to convey title-to the property, and 
according to the rules above outlined, the vendee should be obliged 


` to pay interest for that interval. Although the case did not decide 


the point, it seems, also, that the vendee is entitled to the rents and 
profits of the land during that period. 





E 


, Admissibility of Extrinsic Evidence to Establish 
an Instrument as a Will." 


The Courts are frequently called upon to detefmine whe- 
ther a oertalr instrument is to operate ‘as a testamentary dis- 
position of the maker' property. The law bas made no 
particular form ог technical language requisite to the validity 


-of'a will, and although ,2 writing purports оп its face to 


* From Columbia Law Review, Vol XV Notes, p. a58. 
e + . 
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be an assignment, a letter, or a deed, it may nevertheless be effective 
as а will. The particular name given to it by the maker, or his 
belief as to its character, while evidence of his intention, are not in 
themselves conclusive. The fundamental test in each case is the 
intention of the maker with reference to the effect the instrument 
should hav&. Did he intend that It should operate to convey a 
present, irrevocable Interest, or was ЇЇ to pass no interest until after 
his death ? If the latter, it is his will regardless of its form, and 
effective as such, if executed in the manner required by the Statute 
of Wills. The question then arises as to how the Court, in a given 
case, is to ascertain the intention of the maker. It may be definitely 
expressed by*the terms of the. instrument ; or, as often happens, it 
may be doubtful from the form of the writing, or from the expres- 
sions employed, whether it was intended to have a present ora 
posthumous effect. In the latter case, the authorities are in accord 
in admitting extrinsic evidence to ald the Court in finding the true 
intenfion. i 


Cases often arise, however, where no indication whatever as to 
the maker's intention is appareüt, except from the form of the 
instrument. For example a writing in form а will, and properly 
executed as such, may have been made with no intention that it 
should so operate; or, conversely, an instrument may contain none 
of the features of a will, nor any words from which the real intention 
of the maker that it should be his testament may be inferred, The 
recent case of Maris v. Adams (Tex. 1914,) 166 S. W. 475, ig an 
illustration of the latter class. Тһе proponent offered for probate 
an envelope and two enclosed papers as the last will and testament 
of the deceased. No testamentary intent was disclosed by the papers 
themselves, but parol evidence was offered to show that the deceased 
Intended them to operate as his will, This evidence was held by a 
majority of the Court to be inadmissible. 


The authoriles ате by no means in accord upon the question 
presented. The English, and some American authorities, admit the 
evidence ‘both to prove that the writing was intended to b» a' will, or 
though purporting to be ‘a will, that it was executed without an 
animus ®stan A. On the other hand, several recent cases have, ex- 
cluded extrinsic evidence to prove intent where nethipg.appears in 
th» writing indicating a testamentary character ; and others, pre- 
suming conclusively an aximxs fesfandi from the fact of due execu- 
ton, do not permit its non-existence to be shown, The objection 
Is generally offered that to admit, extrinsic evidence would be to 


aa 
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change the legal effect of the instrument, to “ vary, contradict, or 
add to,” its terms. Itis settled, however, that evidence tending 

show that an instrument never in fact had a legal existence is no 
within this objection; for example, extrinsic evidence із admitted in ' 
the Case of a writing which purports to be a valid contract to show 


^ that some condition precedent to the inception of the obfigation has 


not been performed. The evidence offered to show the. lack of 
intent is admitted, therefore, to show that Instrument is not in fact a 
will. It is contended that the parol testimony showing that the 
writing was intended as a will, is not offered t» contradict the 
language of the instrument, but to determine the legal effect the 
maker intended it to have—~whether to pass a present Interest, or to 
have a posthumous effect only—or, in other words, to determine 
the time when it was intended to become operative. It is 
more difficult, however, to show that this case is not within 
the general objection mentioned above, for to allow the real 
Intention to be shown would, In’ effect, give validity to a writing 
as a wil in spite of its terms which unambiguously assert that 
itis something else; while in thé other -case, the effect is not to 
give validity to the instrument as something else, but merely to 
show that it is not what it purports to be. - ates 


It is obvious that if extrinsic evidence is excluded in these cases, 
the real intention of the testator may, in some Instances, be defeated. 
In the one case, the deceased is declared Intestate although the 
instrument was intended as his will, and in the other, an instrument 
though not executed with testamentary intent, is given effect as a will, 
contrary to the intention of the maker. It is likewise obvious that 
to admit extrinsic evidence might often result in the defeat of the 
maker’s intention by fraudulent testimony. Its admission tends to 
subject all wills to the parol story that the testator did not mean what 
he sald ; or to make a will for the deceased where none, was intended 
The cases admitting it fre careful to observe that the prima facie 
meaning may be shown not to be the real meaning only by the most 
clear and cogent proof. The Statute of Wills affords an instance 
where certain requirements, though sometimes defeating intention 
and working hardship, are considered necessary for the prevention 
of fraud; and, having due regard for the case where the instrument 
is ambiguous, the exclusion of extrinsic evidence in the cases under 
discussion may be deemed salutary in саа the inteulion 


of the teslator. 
. 
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Right of a Homicide to Acquire Property 
ns a Result of Піз Crime.” 

The question as to whether a person who has slain another may 
profit by the death of his victim, has not often been ralsed for deter- 
mination in Courts of last resort. It is an interesting question, how- 
ever, and especially во in view of the comparative frequency of its 
appearance in recent years. Broadly speaking, there are three classes 
of cases in which this point presents itself for consideration: 
(г) Where the beneficiary of an insurance policy has killed the 
insured, and seeks to collect the Insurance ; (2) where one who isa 
devisee has slain his testator, and subsequently claims the devise; 
(3) where the *slayer of an intestate seeks, either at common law or 
under some statute of descent and distribution, to share in the estate 
of the deceased. Of course, the action is usually not brought by the 
murderer himself but by some one olalming under him as assignee, 
heir or personal representative. The rights to be considered, 
however, are those of the criminal, barring the exceptional case of 
an assignee who is an innocent purchaser for value. 


In the two earllest cases discussing this question, in England 
and the United States, the murderer had secured insurance.upon the 
life of his victim with the intention of precipitating the latter's death 
and collecting the value of the policy. It was held in each case that 
the policy was void, as it had been obtained with intent to defraud ; 
but the American Court added that mere proof that the beneficiary 
had caused the death of the assured by felonious means was 
sufficient to defeat a recovery by him on the policy, as to permit 
recovery would be like permitting recovery of insurance on a 
building which the beneficiary of the policy had feloniously burned. 


This dictum of the Supreme Court is now settled law, both in this - 


country and in England. The denial of payment in these cases is 
based upon the doctrine that it is against public policy to permit а 
person to benefit by his criminal Act; It is net an added punishment 
to that prescribed by law for the homicide, but merely a conditlon 
implied by law in the interpretation of the contract of insurance. 
In order to defeat recovery by the beneficiary, it is not necessary to 
show that, the purpose of the*killing was to obtain the proceeds of 
the policy; all that is needed is proof that the act was intepéonal. 
It is recognized, however, that this rule of public policy, which 
prevents a murderer, or one claiming under him, from benefiting by 
his criminal Act, ought not to be extended further than is abso- 
lately necessary for the protection @f public interests. So the 
* From Columbia Law Review Vol, XV p. або, 
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insurer will not be exempted from liability on the policy, where a. . 
resulting trust can be declared in favour of the deceased's estate, or 
in favour of those who are next entitled to take upon disqualifica- 
tion of the primary beneficiary. К 

A similar rule is applied by the Courts in cases of the devolution 
of property by devise. It has been held that a devisee cannot take 
under the will of a testator whose death has been caused by the 
felonious Act of the devisee himself, In applying this rule, the 
Court of last appeal just cited, held that no distinction could Бе. 
made between a death caused by murder and one caused by 
manslaughter. It is submitted, however, that this is an ex- 
treme view, which should. not be generally actepted, as in 
many cases of manslaughter the element of Intent is wholly 
lacking, and it would be most harsh to cut off the гідів of a devisee 
who had accidentally killed Ыз testator. Аз in the insurance cases, 
this doctrine should be cautiously applied and limited to the Imme- 
diate requirements of public safety and morality. The fact that the 
beneficiary under а will caused th: death of the testator by 
felonious means does not invalidate the devise, and, according to 
New York decisions, the only relief which can be obtained against 
the beneficiary is equitable and injunctive, by way of- preventing-the 
enforcement of his legal rights The criminal, therefore, receives 
the legal title, but pquity, acting is, personam, will declare him a 
trustee ex maleficio for the bonefit of those who are entitled to the 
property as a result of his disqualification; and will deprive him of 
the fruits of his iniquity. 


Where a husband murders hia wife, or an heir his ancestor, the 
common law rules of survivorship and succession will not operate 
in favour of the felon. The common law maxim that no one shall 
be permitted to profit by his iniquity, overrides the ordinary princl- 
ples of descent and distribution. A very different question arises, 
however, where the devolution of the intestate’s property is governed 
by some positive statutory provision. Contracts of insurance, and 
wills, may be interpreted in the light of public policy, principles of 
the common law are subject to exceptions based upon its funda- 
mental maxims, but where the legislature has provided, in°ple `1 and 
unamBiguous language, rules for the descent and distribution of an 


, intestate's estate, there is no room for construction and inter- 


pretation, and the-property must descend to the persons designated 
by the statute. Neither law por equity may interfere to take the pro- 
perty from the murderer and give it to another, for such action 
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would amount to the addition of an exception or limitation to a 
statute, absolute and peremptory in its terms, and would constitute a 
usurpation of legislative functions by ‘the judidary. This principle 
df statutory “Construction is clearly and forcefully enunciated in the 
recént case of Wall v. Pfanschmidt (Ill. 1914) 106 N. E. 785. The 
dictum asserted in Riggs v. Palmer, that the operation not only of 
contracts, but even of laws, is to be controlled by the maxims of the 
common law, has been, therefore, either rejected or greatly confined 
in its application. Even the New York Courts now tend to limit the 
effect of thig decision more and more, as is shewn in the recent case 
of In re Wolf (Sur. Ct, N. Y. County r914) 150 N. Y. Supp. 738. 
The’ only" proper way to avoid the undesirable result of allowing 
murderers to share in the distribution of the eatates of their victims, 
is to cause the legislatures of our several States to enact carefully 
worded statutes, establishing exceptions to our present laws of descent 
and distribution in this class of cases. 





